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QUEEN'S ETIDENOR 



Quod medicctmenta snor6w hoc taM>enl jura nego- 
tiik. States are foiined, and laws are made for the 
protection of their members against wrong. Each 
citizen, as he is entitled to ohdm for himself the 
benefit of the means established by the State for pro- 
tection against wrong, is bound to. support and assist 
(he doe exercise of these meanS| wh^ used for the 
protection of others. Henoe, each is legally obliged to 
give his testimony, when required by the duly estab- 
lished tribunalB. But, on the other hand, the Btate 
does not take away from tbe Individual tiie right to 
protect himself when it affords no protection. Hence, 
if one citizen kill another necessarily, in self-defence, 
the slayer is liable to no legal penalty, because the 
act was authorised by his right of self-preservation. 
So, too, if a man is called upon to testiJ^ to certain 
facts, which, if proved, involve himself in liablility to 
the pains of law, his obligation to give evidence yields 
to his natural right of self-preservation, and he is con- 
seqaentiy entitl^ to refuse a reply, lliis privilege of 
the individual, on whatever consideration it may be 
founded, is recognised and ^>reB8ed with us by the 
maxim, nemo tenetur jurare in suam turpitudmem. 
Asserted at the Revolution, in the, famous Petition 
of Bights, this privily is stated broadly by Sir Geo. 
Mackenzie ^Orm, L<xWy il 23); and though Tait 
hxMs that it is limited " only to such questions as 
may involve the witness in infamy" (p. 428), this 
opuiion seems applicable only to the times when legal 
infiuny was a recognised objection to the admissi- 
ISxty of a witness. Accordingly, our latest writer on 
the Law of Evidence maintains with justice that 
the privilege extends to any question which infers 
against the witness "the diarge of an indictable 
offisnoe" (ZKdbon, 2016). An illustration of l^e fun- 
damental nature of this privilege in dvilised com- 
munitiee is found in the provision inserted in the 
Fifkh Ardcle of the Constitution of the United States 
that no person '^ shall be compelled, in any criminal 
case, to be a witness against hunaeE" 

It is to be noted, then, that our law renognises an 
obligation on every citizen to bear testimony when 
duly required; but that it permits every witness, 
todJly apart from any special bargain on the broad 
pound of constitutional right, to protect him$eif by 
refasing to answer questions tending to establish his 
own criminality. Our law does not forbid such 
qaestions; they may be made even to an accused 
person in the course of his judicial declaration; but 
in practice the Judge, when necessary, reminds evwy 



person under his examination of his constitutional 
privilege, leaving it to the witness either to jE>ro^«^ km- 
sel/hj silence, or to run the risk of a full disclosure. 
From the existence of this limitation upon the 
obligation to bear testimony, the attempt to punish 
(^^e has been met in many cases by the prelimi- 
nary obstacle, that it could only be accomplished by 
means of evidence which a witness was entitled to 
withhold as being himself implicated in the very 
offence complained ot Crimes so circumstanced 
are obviously such as the State is especially in- 
terested in punishing, but the only means of remov- 
ing the difiSeulty in establishing them is to grant 
an immumty to the essential witness from the penal 
consequences of his euilt It is more expedient 
that one criminal should be punished than that both 
i^ould escape. And, besides, it is no trifling ad- 
vantage to the interests of good order that partner- 
ship in crime should be rendered insecure by the 
mutual distrust among criminals, arising from the 
knowledge that either may possibly purchase his 
safety by the betrayal of his comrade, 
' Such are the considerations upon which may be 
supported the practice of admitting an accomplice, 
upon assurance of immunity, to give evidence against 
his associate in crime, and it is to a witness of this 
sort that the term ''Queen's Evidence" is commonly 
applied. The Law of Queen's Evidence treats of a 

ampromise between the self-protective privilege of 
e witness and the interest of the State. 
In the earlier stages of our Law of Evidence, before 
an accomplice could be admitted as a witness, there 
were further difficulties to be overcome, arising from 
objections made by the panel Such objections were 
gjunermlly founded on **i^e infamy o£ the witness, 
according to the story whidi he has to tell of him- 
self and that of his inUrett to load and convict his 
associate, in order to lighten his own share in the 
misdeed, and the more to recommend himself to the 
prosecutor's &vour, at whose mercy he in some mea- 
sure is:" {Bume, ii 366)^ According to our older 
law, derived from that of Rome, infamy was of two 
kinds — Infamia juris, consequent upon a judicial 
conviction for crime, and Infamia facti, arising from a 
lyprobate course of life. Upon the authority of an 
Act of Bbbert L, which enacted that canvicti et 
redempbi a jttstitia ncn potmnt esse testes, it was long 
contended by many lawyers that even a royal pardon 
conld not render a convicted criminal admissible as 
a witness {Mackemk, ii 25, 6; Bttmet, 406-410). It 
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was on wonder, therefore, that the Infamia &cti under 
which a socitu eriminU confesaedly laboured should 
at one time hare been regarded as a solid reason for 
the exclusion of his testimony (^Burnet, 410). 

According to Sir George Mackenzie (iL 25, 10), 
a toeius criminit was not admissible as a witness 
against his associates, mainly on the ground of his 
interest in procuring a conviction. An accomplice^ 
however, he states, was admissible in the occult crime 
of witchcraft (L 10, 24), and also in that of false- 
hood (ii 25, 10), 6b penuriam taiium; and it is to be 
presumed that in such cases the socins cTeponing was 
held free from his share of guilt. ^It has been as- 
serted by legal antiquarians that traces of procedure 
analogous to the present practice inT regard to Bocvi 
are to be found in our criminal records before Mac- 
kenzie's time; and a case, contradicting his opinion 
as to the all but absolute exclusion of accomplices, 
occurred not long after his death (Smithy July 3, 
1693). But it is not certain that the present prac* 
tice was established tiU after the passing, in 1748, cf 
the Act 21, Qeo. II., c. 34, which provided (& 21) thit 
in ail trials in Scotland for theft of cattle, it should 
not be a good objection to any of the prosecutor's 
witnesses that he was socku eriminis, and that such 
witness should not be liable to prosecution on account 
of his accession to such offence. Suggested, perhaps, 
by this statute (Hume,u. 367), the practice of freeing 
from the penal consequences of his offence a witness 
who was examined as iocitu criminii was authori- 
tatively declared in the case of Smith y.^Brodie, 
August, 1788. Since that time the praifilce h^ 
been confirmed by repeated decisions, amon^airhi^ 
the case of Downie, 1794 (StaU Triahy,Yo\.^ xxiv. 
p. 27); the noted trial of Burke (December. 24, 
1828); and the suspension Hare v. WiUon (Febru- 
ary 2, 1829), are the most important At tiie pre- 
sent time, it 1b unquestionably the law, that ''a 
soeius criminis is an admissible witness, though h% 
credibility is reserved to the jury; and if he is called 
by the prosecutor, he is relieved from all responsi- 
bility for his share in any offence embraced in the 
same indictment with that on which he is adduced** 
Alison's Practice, p. 452). 

In Enghmd, it rests with the Court which tzios the 
accused to decide whether or not & socitu aHminU 
shall be admitted as Queen's Evidence. The only 
case in which an accomplice has a legal right to a 
pardon for his disclosures occurs when a pardon has 
been offered by proclamation in the Gazette to those 
who will give information as to the crime {RuskU m 
Crimes, 958). In all cases the pardon is conditional 
on the accomplice making a ivJl and fair confession 
to the Court {Russell, 958). Even if admitted, the 
accomplice, save in the case already noticed, has no 
legal right to protection from prosecution, but h^i 
'^ merely an equitable claim to the mercy of the 
Crown," founded upon his having made a fiill and fair 
disclosure of the whole history of the crime {Rosooe^ 
Grim, Cases, p. 160). According to the usual prac- 
tice, the prosecuting counsel states to the Court at 
the commencement of the trial his opinion, that the 
evidence of the accomplice is essential to the case, 
and the Court, in such drcomstances, generally per- 
mits the examination to proceed. In granting this 
motion, ''the Court usually considers not only 



whether the prisoners can be convicted foiUuMt the 
evidence of the accomplice, but also whether they 
can be convicted with Ms evidence (Roscoe, p. 153). 
This state of the Englidi law evidently rests on 
the principle that the State is bound to protect a 
witness who has, in point of fifict, made a full di^ 
closure of matters involving his own criminality; and, 
as crimes are prosecuted in England at the instance of 
private parties, the power to decide in what cases this 
protection ought to be afforded is necessarily left with 
the Court Whether the Court ought not, with us 
also, to be the sole judges of the propriety of grantmg 
this immunity is a question which we will not here 
discuss. The Scotch authorities do not fail, how- 
ever, indirectly to indicate that the sanction of the 
Court is necessary, in sqme degree, to the admissi- 
bility and immunity of a socius crimmtt. 
(To be conUniiecLJ 



GLASGOW JURIDICAL SOCIETr. 

TH£ OONSTmniOK AND PRACTICE IN CrviL MAITKBS 
IN SHERIFF COURTS. 

The followtog paper was read by Mc John Naismtth, 
at the opening dl ibe present session of this Society: — 

One topic has occoired to me somewhat out of the 
track of the academical course of any of your pro- 
f eefloiB, on which a few remarks may be addressed not 
Without interest and profit to the junior members of the 
Society. I allude to the constitution and practice in civil 
matters of our Sheriff Courts. I am aware that the sub- 
ject I have chosen will be considered by many an unin- 
teresting and by some an unimnortant que. The origin of 
the Sheriff Courts of Scotland is lost in antiquity, bat 
they were first established Bubetantially on the present 
footing upwards of a century ago, on the abolition of 
heritable jurisdictions after the suppression of the Be- 
bellion of 1746. The Judges are the Sheriff, formerly 
called the Sheriff-Depute, and the Sheriff-Substitute. 
The ordinary jurisdiction of the Court is exercised in the 
first instance by the latter, who, except in the counties 
of Lanark and Edinburgh, is the only resident judge. 
Except in a few cases where revi^w is excluded by sta- 
tute, an appeal is competent from the judgment of the 
Sheriff-Substitute to tne Sheriff, whose decision on the 
whole cause may be again brought under the review of 
the Court of S^on by advocation, suspension or reduc- 
tion. The procedure in an ordinary action commences 
by a summons, which is prepared by the pursuer or his 
proonrator, signed by the Sheriff-Clerk, and served by a 
sheriff officer on the defender. The original form of this 
writ was '^ quasi syllogistic." As the fate of the whole 
subsequent litigation must depend on the regularity ol 
the summons, too much attention cannot be gi^en to 
secure accuracy in its preparatiofi. The statement of 
the grounds of action, though necessarily brief, must be 
eomplete. The statement in the summons must embrace 
the pursuer's whole case; it must contain the essence of 
the whdLe averments which may afterwards be giyen in 
detail in a condescendence condensed into a few words or 
lines. Keep before you the nature of the legal obliga- 
tion which you seek to enforce, and there are few cases 
in which you will find much difficulty in preparing a 
neat, as well as a relevant summons, setting lorth. all 
that is necessary and nothing more, and you will never 
have occasion to avail yourself of the clumsy expedient 
of introducing a narrative of facts into the condusions 
of the summons. We sometimes see summonses conclude 
that the defender should be decerned to pay to the pur- 
suer a certain sum of monev *^ under the following cir- 
cumstances,*' and then follows a long story. Such a 
summons has always appeared to me to be framed in 
breach of the spirit, if not of the letter of the Sheriff 
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Court Act. Still, howeyer, in laboonng to be brief, in 
compliance with the iniunctionB of the statute, you must 
take care to omit nothing lliat is really essential. The 
gammons must contain aS that is necessary to make it 
releTant, though it should contain nothing more. Re- 
member that an irreleyant summons cannot be amended 
by a relevant condescendence. On or before the sixth 
dar from the date of the service of the summons the' 
defender, if he means to ddend the action, enters ap- 
pearance by lodging with the clerk of Court what is 
oiled a notice of anpearance^a short statutory form, 
dgned by himself or his procurator. On this being done 
the cause is caUed in Court on the next Court day, and 
it is provided by the Sheriff Court Act tJiat the Sheriff 
shaQ then ^* hear the parties in explanation of the 
gtounds of action and the nature of the defence to be 
stated thereto, and if satisfied that no further written 
pleadings are necessary, he shall cause a minute in the 
lonn of schedule (D) annexed to this Act to be written on 
the summons, setting forth concisely the ground of de- 
fence, which minute shall be subscribed by the parties 
or their procurators, and the Sheriff shall thereupon close 
the record," &c. I have quoted these words because they 
appear to throw upon the Sheriff the duty of hearing 
IttrtieB fully at this sts^ of the case, and dictating tlie 
terms of the minute of defence which, it must be ob- 
■erved, is not in theonr at least a pleading for the defen- 
der, but a minute of the Court — ^in fact, the Judge's 
abstract or abridgement of the defender's explanation 
of the grounds of his defence. In practice, however, the 
minutes of defence are, in the Sheriff Court of this 
county, prniared by the defender and submitted to the 
procurator for the pursuer and the Sheriff, and on being 
anproved by them, are adopted and signed as the minutes 
of Court. The terms of the provision which we have 
quoted from the statute sufficiently show what the 
minute of defence should be — an abstract or concise 
statement of the pounds of defence, corresponding to 
the statement of the grounds of action, as stated in the 
summons. It should disclose distinctly what the defence 
is, but nothing more. It has been found in practice 
that this short form of record is suitable for, and can be 
nCely employed only in cases of a comparatively simple 
character — such as actions on open accounts where the 
defence is payment, prescription, or overcharge; actions 
on bills where the defence is payment, no value, or for- 
goy; actions of aliment for illegitimate children, where 
the defence is a denial of the paternity, and the like. In 
eases of a more complicated character, and particularly 
in actions which are met by a separate case, or confession 
and avoidance, it has been found that the most satisfac- 
tory, and, in the end, the cheapest and most expeditious 
coarse is to make up a full record by condescendence and 
defences. The Sheriff Court Act of 1853 provides that 
if the Sheriff shall be satisfied that Uie record cannot 
properiy be made up without condescendence and de- 
foices, he shall order that to be done. The conde- 
aeendence and defences, as you are all doubtless aware, 
are written pl^idings in wmch the pursuer and defen- 
der set forth, in an articulate form, the averments in 
point of fact, and pleas in law, on which they respectively 
idy, and in which each side meets, by admissions or 
denials, the averments made by the other. The rules for 
framing these papers, so far as regularity of form is con- 
cerned, you mil find clearly and fully explained in Mr 
li^Glashan's book on Sheriff 9ourt practice, Mr Sheriff 
Barclay's edition of which I would earnestly recommend 
to your careful perosal and study. As to tne matter of 
thoe pleadings you should ever keep before you in fram- 
ing them the three great ends which you have, or ought 
to have, in view, fte first is, to lay before the Court, 
in a distinct and intelligible form the whole averments in 
point of fact on which you put your case, and to put your 
version of the facts in as plausible a form and m as fa- 
Tourahle a light as veracity will pennit. Argument on 



the facts averred is not permitted, but, without infringing 
on that rule, much may be done by judicious arrangement, 
by the full statement of material facts, the lees eUborate 
statement of less material facts, the suppression of irrele- 
yant matter, and care and discrimination in the selection 
of words and phrases. The second object to be kept in 
view, is the laying a sound and sufficiently broad founda- 
tion for the proof which is to follow — stating the whole 
facts requiring to be established, but at the same time 
abstaining from inserting any useless detail; stating, in 
short, the facts themselves, not the evidence by winch 
they are to be proved. The third and last object to be 
kept in view, is the framing the statements in such a way 
as to force explicit admissions or denials from the opposite 
part y. The record having been closed, the cause m en- 
rolled for debate before the Sheriff -Substitute. This 
debate generally results in a final decision, or in the 
allowance of a proof to one or other, or both of the parties, 
of the averments which th^ have put upon record. At 
this stage, or even earlier when practicable, it is the duty 
of the procurator, either personally or through a properly 
qualified clerk, to precognosce the witnesses wliom he 
I^oposes to adduce, and also in many cases the witnesses 
w ^ he conceives, are likely to be examined by the 
opposite party. In precognoscing either class of witnesses, 
beware of adopting the ostrich-l&e course of ascertaining 
and noting down only what they can say in favour of 
your client's case. It is important in all cases to know 
the bias of the witness, his personal character both as 
regards honesty and as regards fimmess and nerve, the 
extent of his intelligence, his temper, and even his mode 
of expressing himsefi. Information on these points you 
wiU find in aU cases useful, in many invaluable. It will 
assist you in framing your questions in such a way as to 
elicit the evidence desired, and enable you to avoid many 
shoals on which you might make shipwreck of your case. 
I^ris, of course, impossible to f urmsh you with a set of 
definite rules for your guidance in the examination and 
cross-examination of witnesses. Proficiency in that art 
can only be attained by practice. Always, however, keep 
before you the leading object you have in view. Never 
put a question at random. In examining a witness in 
chief, your object is to prove your own case, or to traverse 
th^ of your opponent. You will therefore put your 
questions as clearly and briefly as possible, taking care to 
uame them so as to be easily intelligible to the witness, 
and to prevent his getting confused or losing his presence 
of mind. The object of cross-examination is twofold: — 

1. To discredit the evidence of your opponent's witness; 
to show that he is xmder the influence of prejudice, that 
his statements are contradictory, that his means of infor- 
mation were insufficient, that his memory is defective, or 
that for other reasons his testimony is not to be relied on. 

2. To draw from your opponent's witness evidence of facts 
calculated directly to support your own, or to negative 
your opponent's case. Where you have reason to believe 
tha^ an adverse witness is honest, and where his state- 
n^t is dear and consistent, it is better to waive the 
right of cross-examination, for cross-examination in such 
a case, in place of weakening the evidence, generally 
strengthens and confirms it. Though you are never to 
put a question in cross-examination^without some definite 
object, it by no means follows that you are to put none 
Iwtt material and pertinent questions. In dealing with a 
dishonest witness it is often necessary to put a considerable 
number of trifling or unimportant questions, in order to 
throw him off his guard, before putting some question on 
the answer to whicn may depend the credence to be fi;iven 
to his testimony. When the cross-examination has cUised, 
th»-party adducing the witness has the right of re-examin- 
ing him, so as to reconcile, if possible, any discrepancies 
which may exist betwixt his cross-examination and ex- 
amination in cMef, and clear away so far as may be any 
suspicion which the cross-examination may have thrown 
on the credibility of his testimony. The proof being 
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doeed, the cause is ripe for debate on the merits and final 
decision; and haying brought our imaginary action to 
this stage, my task is ended. Before closing, however, 
there are two or three sng^tions which I would desire 
to make for the consideration of the senior members of 
the Society and the profession at lai^e, with a view to 
the farther impx^yement and reform of the procedure in 
the Sheriff Conrts. (1 ) As to the examination of witnesses. 
AU proofs are, I believe, from the deficiency of conrt-honse 
accommodation, at present conducted in the chambers of 
the Sheriffs. Kow, it has long appeared to me to be of 
very great importance that the examination of tiie wit- 
nesses should take place pabUcl^ in open Conrt Witii 
many witnesses the mere physical circnmstances nnder 
whion they are examined are (n no consequence; thejjffs 
too honest to depart from truth, or too depraved to be 
influenced by any considerations but those of interest or 
pasBion. But I feel assured that the great majority of 
witnesses are influenced more or leas by the formality and 
solemnity of procedure, that many a witness who would 
not hesitate to prevaricate, or even to lie, when comfortably 
seated in the Sheriff^s Chambers, would hesitate to do so 
when standing in a witness-box in a publie hall. (2) 
When the record is closed, and before a proof is aUjjgK^ 
a diligence should in all cases be grantea to both parties 
to recover all documents on which they respectively mean 
to found. This would in most cases tend to abbreviate 
materially the subsequent procedure, and in many cases 
save the, necessity of proof altogether. (3) It is worthy 
of consideration whether some arrangement could not be 
made for the improvement of the a|i^llate jurisdiction of 
the Sheriff. An appeal from one smgle juage to another 
is not satisfactoiT m the event of a reversal. It is cer- 
tainly infinitely better than abolishing the office of Shoiff 
altogiether, as some have proposed. But may not some 
means be found, such as were suggested by a member of 
our Faculty at the meeting of the Sodal Science Asso^tft 
tion held here a year or two ago, of instituting a Court 
of Appeal, consisting of the Sheriff as president, and two 
or more of his Substitutes sitting along with him. The 
only objection which I have hei^ stated to this scheme 
was stated by a member of the Faculty of Advocates, who 
objected that however suitable for Glasgow, yet Glnigo^ 
was not Scotland, and that the scheme could sot^Jie 
carried out in other counties where there was only one 
Sheriff and one Sheriff-Substitute. This objection seems 
perfectly trivial, as the necessary Court could be obtained 
by grouping together several of the smaller oomtties, so as 
to constitute one Appeal Court for two or three counties. 
That this is not impracticable, we have sufficient evidence 
in the existence of the Registration Appeal Courts. 



ADVOCATIONS AND APPEALS, 1861-2. 
In the last published volume of the Scottish Jurist 
(Vol. xxxiv.) tor the sesEOon 1861-62, there are reported 
seventeen advocations from Sheriff Courts. Of these judg- 
ments given by Substitutes, adhered to by Sheriffs, Mf^^ 
affirm^ in seven cases, and in four cases there i^ere 
reversals; in four cases, where the* judgments of Substi- 
tutes were reversed by Sheriffs, tiie Court returned to 
those of the Substitut^; in one case, where the advoca- 
tion was direct from the judgment of the Substitute, it 
was affirmed; and in one case tiie judgment of the Substi- 
tute was reversed by the Sheriff, returned to by the Loril 
Ordinary, and reversed by the Court 

In the same volume there are six cases reported, as 
decided in the House of Lords on appeal, on the merits, 
in which the judgment of the Coi^ of S^on was 
affirmed in iwo^ and reversed in /our cases. 



s. 



Treatise on the Law of Scotland on the Subject 
OP Teinds or Tithes. By William Buchanan, 



Esq., Advocate, Solicitor of Tithes in Scotland, and 
also her Majesty's Advocate and Solicitor in the Court 
of Teinds. Edinburgh : Bell k Bradfute. 
Ws have heard a learned profeaeoir declare from his chair 
that he always looked forward to that part of his ooune 
which treated of Teinds with the stmmgest aversion, irait 
through it with apathy bordering on dii^gust, and wae 
relieved and delighted when he luul finii^ed. That we 
opine is not an incorrect description of the varying feel- 
ings which most lawyers undergo when their atte&ti<ni 
has for any time been directed m the course of practice 
to a question in the law of Teinds, although every one 
may not be so candid astheprofeaBor. It woold not 
be difficult, were this the place, to offer a plausibie 
ezplanaticm for this singnlar feeling towards tbis par^ 
ticular branch of law. The name of Selden is in- 
disBolubly asBociated with the subject of Teinds; hot 
who reads him? a great many less, we dare say, than 
those who apeak of his work and praise it. He is 
more for the church antiquary, however, than tiie 
lawyer. Forbes is better known in Scotland and ap- 
poaches nearer to a work of practical utility; bat eren in 
him the church antiquary predominates too much. Sir 
John Connell was procurator to the Church, and avow- 
edly his book was a minister's book in origin, and was 
useful in its day. But two editions in fifty yean does 
not say much either for the branch of law to which it 
reJates, or the extent of the practice in that brancL Mr 
Buchanan's book now before us professes to be a practical 
book for lawyers, with just so much of church history as 
to make his subject intdligible. In a short introduc- 
tory diapter, which might be made shorter with advan- 
tage, he gives a resumi of the history of tithes in Scot- 
land to the latest enactments on the subject. He then 
proceeds to treat of the nature and distinction of Teinds, 
of tacks, ai valuations and sales, augmentations, locali- 
ties, stipend, warandioe, and prescripion, and a chapter on 
jurisdiction, and the forms of action and proceedings in 
the Teind Court. An appendix of documents connected 
with the notable submiasicms to Charles I. concludea the 
work. The rolls of the Teind Court for the last few 
years show a great increase of business, chiefly in aug- 
mentations of stipend, and the need for a brief practical 
work on Teinds must have been felt. We think Mr 
Buchanan has supplied this want; and titulars, minis- 
ters, and lawyers, will find every practical point brou^t 
up and discussed, with the authorities and dedsions 
cited--4hese last being brought down to the late^bda<;P- 
We can recommend the work therefore to all whose good or 
bad fortune may bring them before the Lords Conanffl- 
sioners for the Phmtation of Kirks, and valuation of Teinds. 



Styles of Deeds and Instrxthsnts m accobdancb 

with the Titles to Land Acts, Hebitablk 

Securities Acts, and the Registrations of 

Leases; with Notes on the Completion of Titlea^a 

an Appendix of Statutes. By John Hendrt, w-d- 

Edinburgh: Bell & Bradfute. , ^ . . 

Now that we have attained, as many think, *® J*f*jP^ 

of simplification and improvement in our land rights, » » 

well that we should have in one view, and in a volmne w 

a moderate size, all the Acts since 1847 rehiting to our 

Tities to Land. We have not had before aU tneee 

Statutes brought together, and the want of such a voiumj 

as Mr Hendry's must hav^Lbeen fdt by co°^*?*^^f!:yS 

addition to a collection of Torma, the conformity ot ww^ 

to the models appended to the various -^^^*\?*?r^ary 

once tested by turning to the Appendix, Mr J^^^ 

has added Notes on the Completion of Titles mm^y 

situations where notes will be found to be ^xcee^KJ 

useful and suggestive. Mr Hendry's volume, tn^wjj^ 

combines what is usually sought for in a style ^^JJ^^g^. 

much of the substance of Mr BeU^s volume on %omp ^ 

ing Titles, and this, we think, is saying enougn w vu-. 

mend it to the profession. 
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QUEEN'S EVIDENCR 
(Continued from page 2. J 



The law regarding Qneen's Evidence in Scotland is 
not 80 well defined in many particulars as is desir- 
able, bat we shall endeayoar to lay before our readers 
what appear to be the main results of the somewhat 
lax dicta et seripta upon the subject. Doubtless the 
loose views, sometimes apparently adopted regarding 
the subject by Scottish lawyers, are attributable to 
their considering primarily how the admissibility of 
the sodus criminis should be maintained consis- 
tently with the objections of interest and infamy urged 
I^ the panel Now that these objections have been 
rendered of no avail to the exclusion of any witness, 
the doctrine of Queen's Evidence is relieved of many 
technical difficulties which formerly encumbered it, 
and is left to depend upon its ultimate principles. 

In pursuance of our subject, we note (1), That the 
evidence of a socius criminis is procured upon a com- 
pact between the officers of the Crown and him. A 
iodiu criminis is an accomplice or associate in the 
oommission of a crime. He may be either a principal 
or an accessoiy in the perpetration of the offence. In 
cases where he is admitted as Queen's Evidence, the 
State, in consideration of obtaining the benefit of his 
information regarding the crime, by its appointed offi- 
cers abandons all claim against him for punishment. 
In other words, the socius criminis consents to waive 
his privilege of protecting himself by silence, upon 
the assurance that the community will protect him 
from the penal consequences of his disclosures. That 
soeh a bargain is made — ^whether in express terms or 
not — ^in every case in which a socius criminis is ad- 
duced as a witness, is implied in the language of the 
most recent authorities (^Dickson, 1694-^; BelTsDict, 
voce "King^s JSvidence^y, but it is nowhere more dis- 
tinctly shown than in the suspension by the murderer 
Hare of the criminal proceedings instituted against 
him by the relatives of one of his victims (Syme, p. 
373). The Lord-Advocate, in that case, stated that, 
deeming it of great importance that a conviction 
Bhoold be insured, and, still more, that the whole 



matter should be probed to the bottom, an overture 
had been made to Hare, by authority of his Lord- 
ship, to become a witness — that Hare accepted the 
proposal, and received an assurance from his Lord- 
ship, through the Procurator-Fiscal, that if he would 
disclose the facts relative to the case of Docherty, 
and to such other crimes of a similar nature com- 
mitted by Burke, of which he was cognisant, he 
should not be brought to trial on account of his ac- 
cession to any of those crimes. In this leading case 
there can thus be no doubt that the Lord- Advocate 
made a distinct bargain with Hare. It is to be 
observed, indeed, that, in deciding in favour of Hare's 
immunity, <Hhe Court does not seem to have been 
moved by the pmvATE bnoageuent of the Lord- 
Advocate, nor by the disclosures made out of their 
presence in consideration of that engagement by 
Hare" (BeWs Notes, p. 261), but stUl the instructive 
argument of the suspender's counsel (M'Neil) is based 
throughout on the principle of a compact, and the 
Judges all refer to that as the ground of their deci- 
sion. '' What is the course," asked Lord Fitmilly, 
'invariably pursued? The public prosecutor, who is 
the dominus letis, and alone has a right, asks the 
socius^ whom he thinks it necessary to select as a 
witness, if he will give evidence under an assurance 
of indemnity. When he is produced as a witness the 
Court explains to him the situation in which he 
stands. They thus become witnesses to the compact 
which has been made, and cannot sanction any future 
criminal proceedings against him as to the crimes 
which he has revealed on the faith of that promise." 
In truth, upon due consideration of the.rektive rights 
of the State and the socitts, it will at once be seen 
that the evidence of the latter can be procured by no 
other means than a compact for his security. 

As regards the form of this compact, the opinion 
of Lord Fitmilly, taken in conjunction with Bell's 
remark above quoted, indicates that it is kot suffi* 
ciently constituted by a merely extra-judicial arrange- 

B 
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ment with the officers of the Crown, bat that it 
reqnireB for its Talidity to all intents, the production 
by the Crown in open Court of the qud iocius cnminis 
witness, soeh prodnction i^pears at least to be neees- 
saiy, in order to protect the accomplice against private 
prosecution (ftflTfiroeMy 261). The compact to which 
we have referred is thus ''of thenature of a jiidicial con- 
traety by which the prosecutor, on the one lumd, is bound 
not to prosecute, and the witness, on the other hand, to 
answer" (Per Lord Mfidcmde in Eari% Ccue, supraX 
It follows plainly from the principles upon whicli 
immunity is secured to the socius cruntiitt, that (2) 
the compact under which he appears can only be 
entered into by the proper officers of Statei Very 
properly, the committing magistrate and inferior 
oriminal officers generally have not the power of mak- 
ing any such bargain with an accomplice, fj^e 
power of doing so is reserved strictly to the public 
prosecutor as ading on behalf of the State. One of 
the rules issued in 1834, for the guidance of Procura- 
tors-Fiscal in the preparation of cases Cdf the Circuit 
Courts, i»— '' When a delinquent is disposed to oon- 
ftss, apparently in ezpeotatum of being admitted as 
Kii^l^s Evidence, it must be kept in view that neither 
the Magistrate nor the Procurator-Fiscal has antho- 
vity to give assurances which may fetter the Crown 
Counsel in afterwards determining whether it be 
proper to bring such person to trial" A private 
prosecutor has no such power, and an accomplice 
called in exculpation, even in a prosecution at the 
instance of the Crown, has no protection in con- 
sideration of the disclosures which he may make. 
On the other hand, a socius criminis called I6r the 
panel can refuse to give any information which may 
incriminate himself (^c^Tt NoUi, p. 261; Alimn PracL 
455; Didbon, 169^ The power thus vested ex- 
clusively in the public prosecutors is one which 
obviously requires to be jealously guarded from abuse 
on the part of these functionaries. In England, the 
immunity of an accomplice is founded, as we have 
seen, upon a pardon actually obtained, or, at least, 
claimable from the Crown, in the exercise of its pre- 
rogative of mercy. With us, the public prosecutor 
can virtually exercise this prerogative in regard to 
iocii cnminis, without the intervention of the Ciown. 
Hare's immunity, for example, did not rest on a 
royal pardon obtained or hoped for, but simply on 
the judicial contract between the Lord- Advocate and 
him. Now, a fundamental principle of our consti- 
tution is, that all powers entrusted to public officers 
shall be subject to appropriate checks. That the 
extra-judicial compact of the public prosecutor with 
a socius criminis should require some judicial recog- 
nition following upon it, in order to its full validity, 
is surely the least check consistent with just consti- 
tutional principles 



(3). The compact between the accomplice and the 
Crown may be inferred from circumstances — rebiu 
ipsis et/aetis. This proposition rests upon the general 
l^gal principle which forma the basis of all quaai« 
contracts — ^that where res fum sunt iniegros^ when par> 
ties act in a manner attributable only to a special 
understanding between them, the Court will infer 
the exigence of the compact attested by their acta. 
When the Crown adduces a witness who, according 
to his own statements, is implicated in the crime 
remitted to the Assise, the witness clearly relin- 
quishes the valuable privilege of silence in Regard to 
self-criminating statements It is therefore justly 
inferred that he must have been promised an equiva* 
lent, which can be nothing less than his personal im- 
munity for the particdar crime to which he testifies. 
This is simply an application of the principle nems 
prmsuMitur donotre. The Crown, too, is bound to 
produce the best evidence in its power, and therefore 
it may fairly be presumed to have rendered sodi a 
witness as free from objection as it can, by remoTiag 
the peculiarly strong interest whidi he has, if unpar- 
doned, to intensify the guilt of his associate. Thi% 
again, is no more than an application of the maxim 
of common law, quod fieri debet facili pngsutnitssr. 
That such is a correct view of the cireumstanoes 
under which a compact for immunity will be pre- 
sumed, is fully proved by the case of Hare, to which 
we have already so frequently referred. It is neces- 
sary to bear distinctiy in mind the state of facte 
which infers the existence of a compact with the 
accomplice, because the language of some of our 
autiiorities is by no means explicit on the subject 
Thus the SoUcitor-Qeneral is reported as having pled 
in the case ot Dr^hora, 16th February, 1807 
(Burnet, App. 21), " that a man examined as a wit- 
ness cannot be tried for an offence as to which he 
gives evidenca" If this means that, by merely 
being examined as a witness, a man is protected from 
prosecution for any crime referred to in his deposi- 
tion, the maxim nemo tenetur jurcare in suam turpi- 
tudinem must be deleted from our criminal code as 
entirely useles& Again, Sheriff Barclay (Dig, Voce 
^* King's Evidence") says, "The prosecutor, by putting 
the party into the witness-box, liberates him from 
prosecution, without ant farther act or declaration." 
All such passages we must interpret as meaning 
simply, that by the examination of a party, who is 
admittedly a sociMS criminis according to the statemenis 
made hy himself in the witness-box, the Crown, eo ipso, 
discharges all right to prosecute him for the particu- 
lar crime on which the accused is indicted. The 
case of Dreghom above referred to is in truth by 
itself sufficient authority for this proposition. In a 
scuffle among some soldiers a man had been killed, 
and Dr^hom was charged with his murder, The 
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Bolidtor^Qenend proposed to adduce as King's Evi- 
dence one or two of the soldiers who had taken part 
in the affray, and it was objected for the panel that 
thor evidence could not be received because they 
isust be in fear of a Coart-Martial, from which the 
Court conld not protect them. The Court held, on 
tie hypothesis rf their bearing tesiimony as to the scuffle in 
Mik they had admitiedly been engaged, that the wit- 
neaes would be safe from a Court-Martial, as well as 
firom ordinary criminal indictment In short, in 
Older to secure the immunity of a socius criminis, it 
must be made " manifest, rebus ipsis etfaetiSf that he 
euue forward under an assurance of safety in resard 
to everything contained in that indictment ^Per 
Lad MeadowboMk^ Har£s Case, supra). An extra- 
jididal arrangement with a public officer on behalf 
of the State, generally, if not always, precedes the 
sppearance of a socius criminis as a witness. Such 
an arrangement may possibly, by itself, prevent in- 
dictment by the public prosecutor; but the essential 
evidence of a compact, effectual to secure the com- 
plete immunity of an accomplice, is his examination, 
distinedvely ^ptd socius criminis^ in open Court 
(To be continued, J 



SHERIFFS-SUBSTrrUTE MEMORIAL. 

This important dbcuinent, which we print in full in the 
pnsent nnmber, has three objects in view — ^1) an in- 
onase of salary; (2) promotion in the profe8u<m, which 
can only mean promotion to Sheriflbhipe, or a seat in the 
Sapreme Court; and (8) taking the appointment of 
Sheriffs-Substitute from the Sheriffs and vesting it in 
the Crown; in other words, placing it in the hands of 
the Lord-Advocate for the time. In a certain sense 
these are objects personal to the Memorialists, but if 
coDoeded, there can be no doubt that the status of our 
SherifSi, and the character of our local Coorts, would be 
entirely changed. The Memorial ther^ore raises most 
important public questions upon which it is the duty of 
the profession and the public to form and to express an 
opinion. We need feel no delicacy in offering one or 
tvo observations on the first object of the Memorialists, 
as the document has been printed and circulated in 
every county in Scotland, and sent to every Member 
of Parliament, and was lately discussed by the Glasgow 
Fsculty, to whom it was sent. Many will be taken by 
sorprise by this proposal of the Sheriffs- Substitute, be- 
canse it was imagined that the Act of 1853 had settled 
the question of salary for a considerable time. But it 
has been again raised, mainly grounded as it appears to 
us on the disparity between the salaries of the English 
Coonty Court Judges and the Scottish Sheriffs. We 
camiot admit that the comparison is much to the point. 
It would snrely be preposterous to pay a Judge, say in 
one of the Hebrides, who passes through his hands pro- 
bably a dozen processes in a year, with even the mini- 
mam salary of an English County Court Judge; while 
WB admit that it is not just that a Sheriff-Substitute in 
Edinburgh or Glasgow should only receive their present 
salaries. The principle which the Act of 1853 sanc- 
tioned and maae a precedent is, we think, the only one 
vhich is likely to meet the approval of Parliament and 
the country, and that is, that a Judge should be paid 
BQmewbat in proportion to the work he performs. The 
MemoriaL, however, makes no distinction, and would 
seem to desiro that all our Sherifis-Substitute should be 
paid alike— at least that none should have less than 
£1,200 per annum. Besides the test of work, look into 



the Parliament House, where our Sheriffs- Subsititttte 
chiefly oome from. How many of those who pace these 
boards find their fee-book showing £1,200 at the end of 
the year? We fear not many. We- repeat the topo- 
graphical position of Scotland, its irregularly distributed 
population, and the great diffdronce in the general 
amount of business and wealth, make any comparison 
with England a not very trustworthy basis on whioh to 
found a legislative change. 

The second request of the Memorial we think a Just 
one. We never heard amj good reason, or any reason at 
all, why Sherifis or Sheri£-Substitnte who are other- 
wise qualified, should never have been promoted-Hsay 
Substitotes to Sheriffships, or both to the Supreme 
Bench. But it so happens that when a man has ao- 
oepted the office of a Sheriff-Substitute, he is shelved for 
Ufe. One and one only, is noted as having been pro- 
moted from a Substitute to be a Sheriff. That we be« 
lieve happened in a northern Sheriffdom; but then the 
lucky man was closely allied to the Lord-Advocate, 
and| above all, held certain views on Churoh politics, 
which are understood to be potential in the Parliamient 
House. 

The third point in the Memorial is one which is of 
much greater importance to the public and the profes- 
sion than any of the other two. To take the appoint"^ 
ment of the Substitute out of the hands of the Sheriff 
means a great deal more than meets the eye. It would 
probably please the esthetic taste of some if they held their 
Mtbotntments from the Crown — and we would have no 
(Ejections to the change if that were all. But no one can 
doubt that if the Substituteships were Crown appoint- 
ments—though the security and dignity of the office 
would thereby not be one whit changed — ^the next step 
miffht be— some think would be— an effort to do away 
wiUi the Shmfis. We believe the public are not quite 
prepared for that change ; ' and we are pretty certain tbaL 
speaking for the profession, they are still less prepare^ 
for it. We need not tell our readers that the abcmtion 
of the office of Sheriff implies the taking away of the 
right of appeal. We are not here going to enter into 
the argument for the retention of that essential right 
Ev^ practitioner in the Sheriff Courts knows its valucu 
anj* he needs no argument in its favour; and wo say it 
with the deepest respect for the learning and ability of 
our local Judges, that it is the comer-stone of onr 
Sheriff Courts; and the influence which it ezeroises, and 
the satisfaction which litigants find in judgments pro- 
nounced, arises from this, that whether exercised or not, 
they know they have the right of appeal to the judgment 
and opinion of another Judge. 

We understand it is contemplated to to have a mea- 
sure brought into Parliament next session, embodying 
the dttggestions of the Memorial, and steps have been 
taken to interest the Government and both Houses of 
Pariiament in the measure. AVe hope, however, time 
will be given to the country to consider and discuss the 
measure, and that no undue haste will be shown in car- 
rying it through in the coming session. 



MEMORIAL FOR THE SHERIFFS-SUBSTITUTE 
OF SCOTLAND. 

Thi ShorUBs-Sabstitaie of Seotland desire respdottnlly to bring 
under the notice of Her Majesty's OoTomment the foUowing taots:— 
Fint, The Sherifb-Snbstitute are the resident Judges Ordinary of 
the Scottiah Counties. They are generally members of the Bar, and 
hare, in every instanooi received a thorough legal education. They 
are inyested with very extenslTe JurlBdlction, both Civil and Crimi* 
naL Their jurisdiction in aU questions of Debt, and in all questiona 
relating to personal or moveable estate, is unlimited. They have a 
large Equity jurisdiction, including aU questions of Interdict or In- 
jonctton. They are Judges in Insolvency and Bankruptcy, and not 
only award Sequestration, but dispose of aU questions competent to a 
Court of Bankmptoy. They adjudicate ia questions of flUation, in 
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applieatlonf for msditoHo^m warnuits, and in Seqnestnilons (dis- 
traint) for Tent Tliay have JaxisdicUon both in Admiralty and Con- 
Bistorial oaosas. Gondrmation of Testaments, and competitions ior 
the office of Execator (corresponding to the granting of Psobate and 
Letters of Administration in England), proceed before them as Com- 
missaries exercising the jurisdiction formerly Tested in the Ecclesi- 
astical Conrts. They are Judges in many questions under the Polios, 
Poor Law, and Lnnaoy Acts; as likewise under the Acts regulating 
the Mercantile Marine, and the Registration of Births, Marriages, and 
Deaths. They haye a Smnmary Small Debt jnrisdiction, in which 
their decisions are final in all oases np to £12. Their Criminal jnris- 
diotion extends, with the exception of oapital crimes, or felonies 
formerly pnnishable by transportation, to all offences, whether at 
common law or against particular statutes, which they try either 
summarily or with a Jury ; and, except where the penalties are ex- 
pressly defined by Statute, they hare an unlimited power ol punish- 
ment by fine or imprisonment In charges inferring the punishment 
of death, as well as in all other criminal charges, the warrants of 
oommitment issue from them, and they superintend the whole pre- 
Uminsry inquiries. They investigate into cases of sudden death, 
and exercise a Jurisdiction analogous to that of the English Coroner 
regarding these cases. They perform, in addition, a great variety of 
ministerial duties imposed upon them by numerous statutes. They 
ure members of various County Committees, and of the Prison and 
other Public Boards. They superintend all services of hoixw, and 
they preside at striking the fiars. They are ex oJMo Justices of 
Teaoe, and Commiraioners of Supply and Income Tax; aad, as a 
general rule, the responsibaity of preserving the peace in their 
counties rests on them. 

Second, A great proportion of the judgments of a SherlflT-Substl- 
tnte are altogether exempt from appeal. There is no appeal in the 
Small Debt Court ; there is no appeal in many parts of the procedure 
under the Bankruptcy, Police, and numerous other Acts; and in 
several instances in which appeal is allowed, such appeal nsust be 
made direct to the Court of Session. In criminal trials before the 
Sheriff-Substitute, whether disposed of by himself, or upon the ver- 
diet of a Jury, there is, in most cases, no appeal ; and when an appeal 
Is allowed, such appeal can only be made to the Court of Justiciary 
as the Supreme Criminal Court of Scotland. In these, and in a 
variety of magisterial and other duties, the Sheriff-Substitute acts on 
his own responsibility as a distinct and independent judge. 

Third, The Sheriff-Substitute formerly htUd his appointment sub- 
ject to removal by the Sheriff-Depute, but in 1888 it was-enaeted, 
** That no Sheriff-Substitute shall hereafter be removable from the 
"ofBoe by the present or any future Sheriff, unless with the consent 
«< of the Lord Presidenl and Lord Justice-Clerk, expressed in writing; 
*<and shall, notwithstanding the death or removal of any Bheriff- 
** Depute, continue to hold his office, and to exercise aO the juris- 
** diction, powers, and authorities thereto belonging, without aiAnew 
** sppointment or commission from the succeeding Sheriff." 

Ftmrihj As the Sheriff Court is at present constituted, the appoint- 
ment of the Sheriff-Substitute rests exclusively with the Sheriff- 
Depute, but a very general opinion exists throughout Scotland, that a 
Judicial appointment of so much importance as that of Sheriff-Substi- 
tute, should proceed directly from the Crown, and that to vest the 
patronage in the Sheriff is anomalous, and contrary to constitutional 
principle. 

IVtA, The Sheriffs-Substitute are debarred from all extraneous 
employment, and are expressly prohibited by statute from accepting 
any otiier appointment so long as they hold their office, althou^ it 
is matter of notoriety that before such statutory prohibition, when 
the office was much less laborious than it now is, some Sheriffs- 
Substitute were enabled, through the exercise of other avocatf one, to 
incraase their incomes to an extent greater than the highest salstries 
now given. It is likewise provided by statute that the Sheriff- 
Substitute shell not be absent from his County for a longer period 
than six weeks in any year, and for no moro than two weeks at any 
one time; whilst from the incessant nature of his duties he can rarely 
avail himself of even this limited release. 

Sixth, In the year 1858, after a parliamentary inquiry before a select 
Committee of the House of Commons, thero was a general revision 
and increase of tlie scale of salaries then paid to Sheriffs-Substitute, 
which wero on all hands admitted to be unreasonably low; but the 
increase was clogged with such stringent conditions, and was so 
restricted in amount, that it was generally understood at the time to 
be only preparatory to a moro liberal measure. 

Sevenih^ During the last nine years many new and onerous duties 
have been imposed upon the Sheriffs-Substitute. A great number of 
Public Acts have, within that period, obtained the sanction of the 
LegiBlature, by which acts additional jurisdictions have been oon- 
ferrod, or the eheracter of former jurisdictions have been altered and 
extended. Besides these Public Acts, many Local Acts, snoh as 
Kidlway, Harboor, and Road Acts, have been passed, under almost all 
of which new duties, some of them judicial and some of them 



administrative, have been Imposed upon the Sheriff or 8k«rif> 
Substitute. The discharge of these duties, in almost all eases, falli 
upon the Sheriff-Substitute, as the resident Sheriff; and in most ol 
the Judielal duties so imposed, his Judgment is finaL 

Eighth, The salaries of the County Court Judges in England rangi 
firom £1,900, which is the minimum, to £1,500 a-year, with a libanl 
additional allowanee f6r travelling expenses. The salaries of ths 
Sheriib-Substitute of Scotland range from only £600 to £1,0D0 t- 
year, with no allowanee for travelling expenses, though in mnj 
counties these aro considerable. Out of the whole number of tXkf' 
seven Sheriib-Substitute, the salaries of fifty range from the mini- 
mum of £500 up to £700, and only seven hsve a salary exceeding the 
latter sum. The contrast between these rates of remunsratton b» 
comes the more apparent when the respective duties and poalUoB d 
the two classes of judges aro comparod. The English County Gout 
Judges aro Judges only in questions of Civil Debt under £50, to which 
their jurisdiction is limited. They have no Equity jurisdiction ; they 
hsve no Criminal or Police jurisdiction; and they have no miiiliU' 
rial or magisterial functions to perform. On the other hand, they sis 
not tied down to oortstant rosidence in their counties, and they an 
not roslrained from other lucrative employment The Memorialliti 
readily admit that the salaries of the English County Court Judges an 
not too large when considered with roferenoe to the position Hhef 
hold, and the present expense of living; but now that this expesN 
has come to be the same in both divisions of the kingdom, all roomfor 
distinction on that ground is at sn end; snd looking at the totally 
differont character, and higher Judicial status of the office ss oooifr 
tuted in Scotland, the disparity of romuneration, it is humbly OOS' 
ceived, should have been on the other side. 

Ninth, The claims of the Sheriflh-Substttnte to any prof essloatl 
promotion, however long and valuable their services may have bsea, 
and however strongly these claims may be recognised by the publio 
at large, have been practically ignored by the parties to whom foA- 
dal patronage is entrusted. The result is, that whilst the Shsrift* 
Substitute aro, in many instances, among the most useful, they ire 
at the same time the only members of the profession to which they 
belong to whom all hope of advancement £s denied. During the 
twenty-four years which have elapsed since th.e passing of the Act Ut 
and 2d Ylct, cap. 119, by which Sheriffs-Substitute wero expressly de> 
clared to be eligible for at least the office of Sheriff-Depute, only mm 
instance has occurred of promotion from the former to the latter 
office ; and thero is no instance of the promotion of a Sheriff-Sohitt- 
tute to any of the other offices of his profession. 

Tenth, The practical experience acquired by Sheriib-SubstUote hi 
the exercise of their extensive Civil and Criminal jurisdictions, lal 
the fact that they aro daily called upon (at least in the morepopo* 
Ions counties) to administer almost all branches of the commoa or 
statute law, and to consider and apply the decisions of the Buprena 
Courts to a larger extent than the msjority of practising Advoeikei* 
seem peculiarly to qualify them for the higher Judicial and other 
offices which aro open to their professional brethren. The system of 
exclusion which has been adopted is contrary to the acknowledged 
policy of the State in all other departments of the public service, ind 
is detrimental to the general interests, by ite tendency to deter Ihe 
best men from accepting the office of Sheriff-Substitute, while tt 
discourages and disheartens those who devote the best yean <A 
their lives to very arduous and honourable duties. 

The motives of the Memwialists, in presenting this Memorial* are 
public as well as personaL It cannot be doubted that it is a matter 
of the highest importance to the people of ScoUand that the Judges 
of their County Courts, who aro the principal restidont Magistrates hi 
their rospective counties, should be placed on such a footing as iriQ 
enable the persons who hold the office of principal resident MagistEste 
to maintain the independence and rospectabillty of their p08ltlan« 
and as will induce properly qualified individuals to accept the 
situation when vsoancies occur. The Memorialists feel satisfied that 
this object is mainly to be attained— jlrst, by more adequate salaxiee 
being attached to th^ office; neondly, by a reasonable chance ol 
promotion being understood to belong to it; and thirdly, by vesting 
the appointment of all roeident Sheriff^ in the Crown. As regarde 
themselves, the Memorialists caimot but feel that the rapid increaie 
in the number of judicial and ministerial duties which have been 
thrown upon them, the greater rosponsibillty and demands upon 
their time which these impose, and the general rise in the expense ol 
living, moro especially in SooUand, entiUe them to a revision of the 
scale of income, which has been fixed for them on grounds and under 
ciroumstances that aro now inapplicable. They have, theroforo, come 
to the unanimous resolution, at a general meeting convened for the 
purpose, of submitting these views to the consideration of Govern- 
ment, and of using all legitimate means of impressing them on iti 
attention, being impelled to such proceduro no less by a sense of the 
injustice to which their office has been too long subjected, then by 
the urgent suggestions which have reached them from mimy influen- 
tial quarters. 
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QUEEN'S EVIDENCE. 
(CcintinueAfrcm page 7. J 



It is implied in these remarks regarding the nature 
of the compact with an accomplice (4), that in order 
to entitle a mtness to the immunity proper to Queen's 
evidence, he must have appeared in Court in the 
cfaaracter of socius criminis. Apart from the obvious 
piindples on which this proposition rests, it is as- 
sumed in the practical forms under which Queen's 
Evidence is adduced The invaiiable practice is, that 
whenever such a vritness is put into the box, he re- 
ceives, from the presiding Judge, an admonition, 
somewhat in these terms: — ''We have reason to 
believe that you may have had some share in this 
crime; you are brought here as a witness; you are 
boond to speak the truth; you cannot be endangered 
by doing so; you cannot be brought in question for 
any share you may have had in this transaction" 
(per Lard Macheime m Har^e Case, mpra; see also, 
AUton, p. 453; Hume, p. 367). No doubt, this 
warning is not strictly essential to the indemnity of 
the aodus criminis, and it may therefore be omitted. 
Bat it is evident that the prosecutor will never omit, 
at some stage of the proceedings, to have it explained 
to the jury, if not to the witness, that the latter has 
no occasion to distort the fiicts in order to make his 
own share of the crime appear less. This explana- 
tion is plfunly essential as, in some degree, a certifi- 
ote of the credibility of a witness whose own state- 
ments implicated him in the crime. If the witness 
makes no such statements, if he does not appear 
distmetively qud sociw aiminii, he can have no pro- 
tection beyond that accorded to an ordinary witness 
on the fEuoailiar principle — de non exieteniSme et non 
appareiOSme eadem e$t raUo, 

Supposing the compact made with a tocius criminiis, 
and his examination completed, our law holds very 
properly (5) that his protection from prosecution does 
Bot depend on a conviction being actually obtained. 
In EngUsh and in Scotch law alike, promises of par- 
toi made to a witness, on condition of his swearing 
to specified facts, are justly held sufficient to dis- 



qualify him from bearing evidence {Boieoe, p. 165; 
Burnet, p. 417). But, while our law confers an ab* 
solute immunity simply from the examination of the 
soeitu crimmis, the law of England seems to give 
such a witness a direct interest in the issue of the 
prosecution, by making his safety dependent upon 
ius evidence being given *'in an unexceptionable 
manner" {Roecoe, p. 160). 

(6) A eodue cnminis is, nevertheless, according to 
the law of Scotland, bound to implemoit his compact 
by answering £urly all questions of the public prose- 
cutor, the counsel for the panel, and the Court, so far 
as relating to the particular offence, against a charge 
for which he has been promised protection. Tids 
follows necessarily from the very nature of the com- 
pact upon which an accomplice is adduced^ It is not 
maintained that the witness is to prove the case for 
the prosecution as a condition of Ms immunity, but 
sisiply that he is bound to give, if required, all the 
information which he admittedly possesses regarding 
the crima According to Burnet (p. 461), ^^Sodi 
CTvmime, who are brought to establish the crime 
charged against the prisoner, are bound to speak out, 
although their doing so may criminate themselves." 
Hume (p. 521) approves of the English rule, that an 
accomplice is bound to make a full and £Eur confession 
of the whole truth as to the subject-matter of the 
prosecution; and Dickson (sec. 2018) lays down the 
law in simOar terms. It is not to be forgotten, how- 
ever, that some writers {Alwm, p. 453; BdCe Diet, 
voce '^Qtieen't Evidence'') express themselves as if 
they understood the accomplice to be under no l^gal 
obligation, when admitted as Queen's Evidence, to 
communicate all the information which he possesses^ 
-without excepting such as may incriminate himsel£ 
But^this is attributable, we think, to these writers not 
having distingmshed between the dUigaiian to speak 
out — certainly undertaken by a Queen's Evidence — 
and the consequences which the law wiU attach to his 
fiulure so to da 
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(7) In regard to these conseqaenceSy it is certain 
that if the accomplice fail to communicate fairly the 
information wbicb. he poaaeaseSy he may be committed 
for contempt, and it m probable that, in extreme 
cases, the Court will hold him to have forfeited his 
light to immunity. If an accomplice, after receiTinf^ 
promise of protection, on being brought into Court, 
reftises to give evidence, we cannot believe that he 
would be permitted to plead the benefit of a promise 
which he had thus fraudulently obtained; and, indeed, 
it was expressly held in Downie*s case, 1794 (StaU 
TridU, V. 24, p. 2), ''that the protection does not 
hold if the witness refuses to speak" Such an extreme 
case, however, can but rarely occur, and it seems the 
sound view, that the protection to the iociuB is "abso- 
lute and altogether independent of the prevaricatiem 
or nnwiUingneas with which the witness may give hia 
testimony" (Alwm, p. 453). In the general case^ the 
Court will punish the violation of the accomplice's 
obligation to g^ve information as contempt of Court. 
If he makes statements which expose him to the 
charge, he may, of course, be punished fi>r prevarica* 
tion or peijury {Bardajf^i Dig. voce *^ AcoompUce'^). 

It is almost needless to observe that, from the 
peculiar position of a 9oeiiu crimwu admitted as 
Queen's Evidence, his testimony is by no means 
trostwcHtihy. He is confessedly guilty of treachery 
to hiacomnuies, and his evidence has been procured by 
means of a preHum (his immunity) suffident, accord- 
ing to some of our older lawyers, to disqualify him 
altogether. Accordingly (8), it is an estahliahed rule 
in Scotch law, that the testimony of one or more soeii 
ermrnia is insufficient to warrant a conviction, unless 
corroborated by more trustworthy evidence (£umd, 
p. 410; Aluon*$ Practice^ p« 467). In one case which 
pccnzred in 1693 (mentioned by Baron Hume^ U, 
p. 367), a conviction was obtained upon the unsup- 
ported testimony of two bocU, but this decision has 
not been followed as a precedent; and the caset>f 
Margaret Campbell or Brown (4th Oct, 1&55, Irmne, 
n., 23) seems directly to contradict it In England, 
according to the letter of the law, the evidence of a 
single accomplice is sufficient; but in practice, whether 
one or more accomplices have been admitted Queen's 
Evidence, their testimony must be cozroborated by 
unexceptionable evidence, in order to warrant a con- 
viction {Buudl on GrimeBf p. 962). 

In regard, more particularly, to the protection 
afforded to the aoeim erminis who is examined «a 
Queen's Evidence, it must be observed (9) that it 
extends only to the particular offence as to which he 
has been admitted Queen's Evidence, and that, quoad 
fUira, he is entitled simply to plead nemo tenetwr 
jvuraare in mean turpiiudvMm, This point, which is 
well established in our law, was clearly brought out 
in the course of the examination of Hare in Burke's 



case, mpm. After full discussion, the question — 
whether the witness had ever been guilty or concerned 
in any other murder-— was allowed, but Hare was told 
at the same time that he was ''not bound to answer 
such a question to crimiiMte hhudf.^^ 

To complete our survey of the law of Queen's 
Evidence, it only remains to be added that, although 
the accomplice is protected from prosecution, for the 
particular offence, at the instance of a private prose- 
cutor, as well as from incMctment by the Crown, he is, 
nevertheless, liable in reparation of the patrimonial 
loss occasioned by the delict in which he took part 
This doctrine is laid down, although o6tfor, in Hare's 
case, eupra; and it seems correct, upon the prindple 
that what the State can justly discharge, is only the 
interest of the public in punishing the crime. It 
would seem that, in a civil suit brought against one 
who has been admitted Queen's Evidence, and founded 
upon his diare in the particular delict as to which he 
was examined by the Crown, the pursuer may refer 
the daim to the defender's oath. This is a significant 
exception to the usual rule, which renders reference 
to oath incompetent whenever it relates to matters 
involving the referee's criminality {Dideeon, sec. 1396)^ 
Such an exception evidently assumes the existence of 
a compact between the Queen's Evidence and the 
Stata By confening an immunity on a Queen's 
Evidence, the State is held to have purchased from 
him — as regards the particular offlb a tto to which his 
special protection appUes— -« full discharge of his 
constitutional privilege to refuse self-criminative 
answers. The party suing the aoeim for reparation 
is accordingly entitled, as a dtiaen of tiie State, to 
the benefit of the obligaticm undertaken by the de- 
fender to the community. 

Before quitting the subject of Queen's Evidence, it 
is proper to consider shortly a practice (if it be audi) 
which presents, in its consequences^ some analogy to. 
the immunity afforded to a Queen's witness 

The doctrine of Queen's Evidence rests, as we have 
seen, on a compromise between the public interest bx 
the punishment of crime and the prindple nemo tenetur 
/urate in euam turpiiudinem^ In the course of a pre*, 
cognition into the drcumstanoes of a crime^ the pnblio 
prosecutor sometimes finds that one of the parties 
dealt with originally as a witness is the proper person 
to be indicted for the crime. Owing, according to 
Sheriff Alison (Practice, p. 138), '<to the increasing 
depravity of the lower orders," it has of late beea 
necessary, more frequently than of old, to precognoaoe 
the witnesses under the sanction of an oatL By an 
application of the maxim, nemo ieneturjurarc in tuam 
turpitudinem, it is, as stated by the same learned 
auUior (p. 566), the genelnd practice for Crown counael 
not to indict any witness, who has been precogno8oe4 
upon oath, for the crime regarding whidi he wa^ 
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fizmimed. Three distincl statemeiits oonoermng tluB 
pnetioe are made in the Sheriff's work In one he 
8878 — ^''It should be borne in mind by the magistrate- 
examinator that if he puts any person on oath, it is, 
at least, extremdy doubtful whether he can afterwards 
be bron^t to trial" (Jhradicey p. 132). In another, 
the statement is — ''A person who has been pat on 
oitii in regard to any crime, ccmmct he hwuetf tried 
for its commission'' (p. 138). The third passage is — 
** Bat it cannot be said that this equitable usage has 
grown up into a settled nde, or that a prisoner would 
be legally entitled to object to an indictn^ent upon 
the ground that he had been put on oath in the course 
of the precognition regarding it, although such a fad 
would probaUy bq oonaidered by the Grown counsel 
88 a soffident reason for deserting the diet timpUciter*' 
(p. ^68). Sheriff Barclay, in his Digest for the 
guidaace of Justices (voce "Criminal Froeeeuticm"}, 
adopts^ without explanation. Sir Archibald's second 
uf^maa — ''A witness examined on oath in precog- 
nition, cannot be afterwards charged as a party lor 
the offence on which he was so examined." It appears 
to OS that Sheriff Alison's third opinion is the correct 
one— that whatever the Crown counsel may or may 
not think fit to do in such cases, the law does not 
giYe any immunity to a panel whose only plea is that 
he was put upon oath in a precognition regarding the 
isme with which he Ib charged. It will be obserred 
ftsft ''there is no principle or usage against con* 
nrting a witoen examined in a precognition, who 
has not been jnU on oaffi^ into an accused party" 
(ijuon, 568]i The only ground on which the all^jed 
pnetioe rests is^ that tiie panel has been pot upon 
ood^ contrary to his privilege of not being obliged 
to meaar to his own criminality. But the only effect 
allowed to thisfiiet by the law is, thatif a person has 
been piecognosced on oath as a witness, his subse- 
qoent dedaration as an accused person, though 
emitted without an oath, is inadmissible against him 
at Ins trial (iKclUon, sec 1412). Nor can his depo- 
sition on precognition be used against him at his 
trial; for the general rule is— ''In whatever way the 
examinations of the witnesses at the precognition are 
taken, whether by oath or simple dedaration, they 
can never be used in any shape against the witnesses" 
{BiifeJ}idLvoee"CrimiiMdPro9eGu/t¥^^ Such is the 
aatore of the protection afforded by the law to a 
witness preoognosced on oath^that his statements 
eamiofc be proved to his prejudice at his trial; and it 
may well be asked, what more can a person in this 
position justly demand) The practice to whidi Sir 
Aidubald Alison has referred, if it exists at the 
pnasit time, is founded on much less solid ground 
tkan the roles reUting to Queen's Evidence. If, as 
we have seen, the immunity of Queen's Evidence 
lests on a compact, express or implied, we must hold 



that a witness, even though examined at a trial by 
the public prosecutor, has no protection, provided 
that the prosecutor, in examining him, evident^ 
acted on the belief that he was not a iodMS criminU. 
In such a case, there is no ground for inferring the 
essential quasi-contract between the prosecutor and 
the witness; because, the prosecutoi^s proceedings are 
clearly attributable to his mistaken notion of the true 
diaracter of his witness No oomenmu in idem pkp* 
dtmn can be presumed from the redprocal acts of the 
prosecutor and the witness; seeing that, while the 
latter, in claiming his immunity, e^diibits himself qud 
sociw criminisy the prosecutor, in adducing and ex- 
amining him, treats liim, with his own acquiescence, 
simfdy as an ordinary witness. I^ then, the mere 
fftct of having been examined upon oath at a trial ia 
by itself insuffident to secure the immunity of the 
witness, mudi less is the mere preoognition of the 
witness upon oath sufficient to produce that result. 
"It is true," says Hume (Vol IL, p. 82), "it may 
happen that one who is dted as a witness appears, 
on examination, to have been himself concerned 
in a different capadty in that which he relates; 
and cerknnly this circumstance chords him no protec- 
tion against a trial for his ofence. But the proper 
course in such a case is to canod his declaration as a 
witness, and examine him anew as a party, after 
putting him on his guard as to the di£ferent and more 
serious dtuation in which he is now placed." This 
eminent author, it will be observed, does not take 
notice of a precognition on oath as affording any 
ground in law for exemption from the course which 
he suggests, and that although he was speaking 
of precognition on oath in the sentence immediately 
preceding the passage now quoted. 

(To he oonduded in our next) 



PBIVATE INTERNATIONAL LAW. 



The assimilation of the laws of the three kingdoms is 
perhaps progressing as rapidly as could be hoped for 
where so many prejudices exist. In the absence of 
legislative measures, the judgments of the House of 
Lords on appeals are breaking down many barriers, 
and if prejudices have not been thereby smoothed down, 
they have been borne down. In commercial questiomi 
this has been notably done in several instances with 
which our readers are familiar. The necessities of tradoi 
and the rapid intercourse between the three kingdoms, 
will, we are convinced, force upon the Legislatare at no 
distant date the necessity of paasing measures whereby 
the commercial intercourse of a country governed by the 
same Soverdgn, and represented by a united Parliament, 
will be what it ought to be. Our attention has been 
called to this subject at present by the Annual Export 
of the Glasgow and West of Scotland Guardian Sode^ 
fas the Protection of Trade. The amount of business 



12 



THE SCOTTISH LAW MAGAZINE. 



[Mardk, 1863. 



done by ibis insfcitatioii is enormoiu; althoogb tbe 
amoant of a oertain kind of busineeB — wbich bag 
tbrougb its means been stopped-— being done, is no 
less noticeable. Witb upwards of £50,000 to collect 
annually in all parts of tbe tbree kingdoms, as wdl as 
in oar colonies and foreign coxmtries, the differences of 
the laws as regards the remedies for recovery of these 
claims, and the arrest of debtors, appears to have been 
severely felt. It therefore lay fairly in tbe way of the 
Guardian Society to suggest remedies fbr what they 
have felt to be great difficulties in recovery of debts, 
KnA giving corresponding &cilities for the escape of dis- 
honest debtors. The able report of the society therefore 
takes up the questions of how these difficulties may be 
best overcome. The first noticed is tbe Judgments Exe- 
cution Bill. This was a measure having for its object to 
make decrees or judgments in any one of the three king- 
doms or the colonies available without a new action in 
any others by simple registration. Such a measure was 
introduced by Mr Graufdrd, the member for Ayr, two ses- 
sions ago, but was hotly opposed and defeated, chiefly 
by the Irish members. Some measure of this kind ap- 
pears so reasonable that we have no doubt it will become 
law at no distant dato. It was, in our opinion, a fatal 
omiadon in the Mercantile Law Amendment Act that 
Kllsof Sale were not ordered to be recorded in Scotland 
— ^that is to say, if the firamera of that Act intended that 
Bills of Sale in Scotland should have the same affi- 
cacy as they have in England. But it seems to be more 
than doubtful, from some recent cases, whether that in- 
tention, if it ever existed, has been accompliahed, for it 
has be^ decided since the paaaing of that Act that no 
conveyance of moveables, without possession real or con- 
structive, is effectual to change possession. Assuming, 
however, Bills of Sale to be effectual, the corresponding 
security to that in England, namely, registration, ought 
to be made part of the law, and this the report before us 
strongly advocates. MeditaUohe Juga warrants are now 
considered ticklish documents, and few care to have any- 
thing to do with them, although they are the only 
mode of arresting an absconding debtor in Scotland. 
But there is no corresponding warrant in England, and 
the greatest difficulties have been found to exist in ar- 
resting debtors in England. But greater still have been 
found in arresting English debtors who have fled to 
Scotland. An English debtor there is safe against an 
English warrant, unless the creditor can prove that his 
debtor intends to fly from Scotland—- but the difficulty 
of doing that in general is apparent— and flEtiling that, 
the only remedy is to raise an action, and that is usually 
nothing more than a notice to quit. After noticing 
some minor matters, a question of the greatest impor- 
tance is taken up and considered-— the defective state of 
our extradition treaties with foreign countries. A perusal 
of this report conveys the impreeeion that the suggestions 
on law reforms have not sprung from dilettanti dabblers, 
but have been forced on the attention of the directors 
from the practical difficulties which they have encoun- 
tered in attending to the numerous and important in- 
terests entrusted to them; and what with suggestions 
on law reforms, emanating from the various legsd bodies, 
from Chambers of Commerce, and bodies such as the 
Gbsgow Guardian Society, we may entertain the hope 



that some attention will ere long be given in Parliament 
to some of the suggestions which we have just noticed, 
and tbe proper remedies applied. 



S^ebieiir« 



Mahvai. of ths Law of LfsoLyKsrcr axd Bark- 
buftct; oomprehending aTreatise on the Law of In- 
solvency, Notour Bankruptcy, Compodtion-Contiacta, 
Trust Deeds, Cesuos and Sequestrations; with Anno- 
tations on the various Insolvency and Bankrupt Sta- 
tutes; and with Forms of Procedure Applicable to 
these Subjects. By James Mubdoch, Member of ; 
the Faculty of Procurators in Gbsgow. Third ££- 
tixm. Edinburgh: William Blackwood h Sons. 

This, in our estimatipn, is the fullest, as it is the latest, 
work on bankruptcy. The previous editions of Mr 
Murdoch*s book consisted only of the Bankruptcy Act of 
1856, interspersed with notes, and esses applicable to the 
various sections, with an appendix of forms. It was 
a good practical hand-book on the Bankruptcy Act, and 
we believe was fully appreciated by the profession. The 
present edition may be rather called a new wodL than a 
new edition, and is more ambitious, though not len prac- 
tical, than its predecessors. As the title shows, it ia not 
confined to bankruptcy alone, but embraces all the 
phases of mercantib difficulties and embarrassment, from 
simple insolvency through notour bankruptcy, to oesrios 
and sequestrations. This edition, therefore, embraces the 
whole field of mercantile questions arising out of insol- 
vency and bankruptcy. It is a manual or practical guide 
to practitioners in bankruptcy law, but makes no pre- 
tensions to the dignity of a commentary, although it 
will fhlfil many of the uses of such a work. Ths 
work opens with an introduction, giving a oondae bat 
dear exposition of the law of debtor and creditor, and 
the rights and remedies competent to both. This intro- 
duction seems to us to have oeen intended for other eyas 
than Scottish lawvers or oreditoni; and if, as we snq)ect, 
our Euglish neighbours were the audience Mr Murdoch 
had in view in writins it, they have here an excellent 
summary of this brancn <^ our law, and one which, if 
printed separately and specially addressed to Engliih 
lawyers and creditors, would be found useful, and would 
assist in mitigating the feelings of bitter hostility with 
which everything Scottish is regarded in England. The 
work is divided into three parts. The first, treating 
insolvency and bankruptey, is a commentary on the la 
of insolvency, notour bankruptcy, extrajudicial composi- 
tions-contracts, trust-deeds, oessios, and sequestrations. 
This part of the work is divided into sections and num- 
bered, a method which it is to be wished legal authoiB 
would more frequently follow. The second part consists 
of all the Statutes and Actis of Sederunt on insolvency 
and bankruptcy, with notes, beginning with Act 1621, 
c. 18, down to the latest amendment in 1860, and ending 
with the notes of the accountant in bankruptcy. The 
third part is made up of a most copious collection of 
forms, suited for every phase of bankruptcy proceedingSv 
and by the assistanoe ox which tiie merest tyro in bank* 
ruptcy.procedure can hardly go wrong. From our brief 
analysis it will be seen that this edition is the most com- 
plete practical work on bankn^ytcy we at present poe* 
sees. We notice the work is gracefully dedicated to Pr 
Barclay of Perth, who was aasociated with Mr Murdoch 
in the preparation of the former editions. 
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REPORT ON THE REGISTERS. 



Thib Report has now been presented to Parliament^ 
and has also been made pnblic through the news- 
papers. It is too long and elaborate for ns to do 
more than indicate its recommendations, but we will 
take an early opportmiity to offer some observations 
on these, in all of which we do not concur. 

The Commissioners are Messrs Andrew Bannatyne, 
Dean of the Glasgow Faculty, and Charles Morton, 
W.R, Edinburgh. They recommend, as their first and 
leading improyement, that the Registers of Sasines, of 
MihitionSy Adjudications, and Interruptions of Pre- 
Kriptions, should be reduced to two. (1) The Regis- 
ter of Sasine& It is proposed to abolish the present 
General and Particular Registers, and in their place 
Mtahlish County Registers, and for lands in different 
comities a special Roister. Both these Registers are 
to be transmitted to Edinburgh, where all searching 
is to be made. (2) Inhibitions. The double Regis- 
teis for these writs to be abolished, and one Register 
only kept at Edinburgh. (3) A^udications; and (4) 
lotemiptions — ^to be amalgamated with loJiibitions. 
Tliese amalgamations would reduce the six present 
Registers to two — Sasines and Inhibitions. The 
Coiiumasioners feel that one great objection to the 
Be^lsters being concentrated in Edinburgh would be 
tbe expense of double agency, and the danger of 
dehy, and risk of loss in transmission. These they 
Ottet by recommending .that no agency should be 
Qfioessaiy in Edinburgh, and that all deeds may be 
tnnsmitted by poet in a registered packet. This, to 
a coiudderable extent, is the present practice. But it 
is not the strict duty of the keepers to take in deeds 
Aus sent; and what the Commissioners recommend is, 
^t h should be legalised. 



As regards searching, the cheapening of which was 
the great object of tbe Commission, the recommenda- 
tion which the Commissioners make on this head is, 
that a search sheet for each property in the kingdom 
should be kept in the sub-office of each County Regis- 
ter in the Register House, Edinburgh, in which is to 
be entered a short minute of all future deeds affecting 
the property, or any part of it, as these are succes- 
sively presented for registration. To &cilitate searches, 
indices of persons are proposed, sub-divided into 
parishea It is farther proposed to shorten the long 
Prescription. In Royal Burghs the present Regbters 
are not to be interfered with; but the search-sheet is 
proposed to be introduced, and to make it im- 
perative for Town Clerks to make searches, which 
they are not bound at present to do, and in many 
burghs refuse. 

The Commissioners recommend the use of the 
Ordnance Survey as an aid to descriptions of property, 
thou^ they do not thinks it ought to be made com- 
pulsory. The whole recommendations are tenta- 
tive, and the difficulties which presented themselves 
against a simultaneous introduction of the chief portion 
of their recommendations were such 9s to have in- 
duced them to suggest that only a gradual introduction 
should be made. The disturbance which would be 
given to vested interests might alone well deter them 
from such a recommendation; and the country was 
unlikely to pay a host of retired officials from the 
Consolidated Fund. I^ therefore, the recommenda- 
tfens of the Commissioners are wholly, or even 
partially adopted, it will only be as officials die out 
or retire. 
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QUEEN^S EVIDENCK 

fCoTidudedfrom page 1 1 J 

OuB view of the law on this point is still farther 
supported by two recent, though unreported cases, 
noticed in BelPs Notes (p. 261). In both of these 
cases the panels pled in bar of trial that they had 
been precognosced by the Crown ; but this plea seems 
to have been overruled, not on the ground that they 
had not been precognosced upon oath, but because thay 
had not been precognosced on any promise or rnggei- 
Hon hy the proseciUor, that they should become wUnesies 
against their associates. This implies that the only 
case in which the immunity may be maintained in 
is when a precognition has taken place, whether on 
oath or not, on an understanding with the public 
prosecutor that the party shall be adduced as Queen's 
Evidence. To put it into the power of a Magistrate 
or Procurator-Fiscal to secure the immunity of a 
socius criminis, by simply precognoscing him on oath, 
would practically render nugatory the rule already 
quoted, that the Lord Advocate and his deputes 
alone can admit a party to the privileges of Queen's 
Evidence. It does not require much consideration 
to perceive the dangerous consequences which may 
follow the possession of such a power by any other 
than the highest law officer of the Crown, acting in 
open Court. Our law as to the investigation of 
crimes preliminary to trial, already confides quite as 
much as is desirable to the private management of tke 
Procurator-Fiscal and the committing Magistrate. 

After the view of the law regarding Queen's Evi- 
dence which we have now laid before our readers, 
it is hardly necessary to state our opinion specially 
relative to the legal position occupied by James 
Fleming as a witness in the late celebrated trial of 
Jessie M'Lachlan. That witness certainly can plead, 
in bar of an indictment for the crime as to which he 
was examined, no extra-judicial arrangement with 
the public prosecutor that he should appear as Queen's 
Evidence. Such a plea on his behalf can only be 
supported rehtis ipsis et factis, upon which a com- 
pact for his immunity from prosecution may be pre- 
sumed. It seems perfectly clear, that according to 
the law of England, he would still be liable to trial 
But though our law does not, like the English law, 
require the express leave of the Court to the admis- 
sion of an accomplice as Queen's Evidence^ it does 
require that the witness who*, pleads immimity as 
Queen's Evidence should have entered the witness- 
box in the character of a socius criminis. Without 
recapitulating our former observations on this topic, 
it is sufficient to remark that this is in fact implied 
in the statutory provision 21 Qeo. II. c. 34, which has 
been referred to by eminent authorities as having 



contributed to bring our practice regarding Queen's 
Evidence to its present form. Nothing was said or 
done in the Mljachlan trial indicative of the under- 
standing that James Fleming gave his evidence 
under the special protection of a Queen's witness. 
He was protected simply by the principle applicable 
to every witness — nemo tenetur jurare in suam turpi- 
tudinem — and no questions were asked of him in 
violation of the constitutional privilege expressed by 
this maxim. Had any such question been proposed, 
the Judge, according to his oath of office, must have 
interfered with the usual warning, that the witness 
was not bound to incriminate himself. In truth, 
James Fleming's position is less favourable for the 
plea of immunity than the case which we have al- 
ready discussed, of a witness who has simply been 
examined at a trial, without anything special then 
appearing or being remarked concerning him. The 
latter case leaves it at least possible, however un- 
likely, that Crown Counsel had, in point of fact, dealt 
with him as a socius criminis, although that &ct 
did not appear. But in James Fleming's case even 
the possibility of his occupying such a position rela- 
tive to the Advocate-Depute on behalf of the State as 
would infer his immunity is entirely cut off The 
Crown had liberated him after his original committal, 
on the ground of there being no evidence to implicate 
him, and it met with a denial the special defence for 
the panel that James Fleming was the murderer. 
It was impossible, therefore, that the Crown, as 
dominus litiSy could intend to discharge a right of 
prosecution against James Fleming in consideration 
of his being examined as a witness. The Crown 
GOULD promise no immunity to him ; for it declared 
by the acts of its officers, that no immunity was 
necessary. It may be that this was an error on the 
part of these officers; but if so, it was a mistake in 
point of fact, which cannot bar the rights of the State 
any more than errors of that sort can extingi^ish the 
rights of private parties. The panel was the only 
party who professed to examine James Fleming as a 
man implicated in tlie crime; but, as already men- 
tioned, no private party has the power to secure the 
immunity of a socius criminis whom he or she chooses 
to examine. 

Of course, in making these remarks, we indicate 
no opinion as to the proper course to be pursued in 
the &rther elucidation of the mysterious case to 
which we have referred. Our only object is to show 
that the Law of Scotland is not really liable to the 
censure to which it would be justly exposed if it de- 
clared every witness fre^ from the penal consequences 
of the crimes concerning which, no matter how 
remotely, he may have deponed. While asserting as 
distinctly as any code the principle that no man ib 
obliged to bear evidence against himself, the Law of 
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Scotland protects witnesses in the vast majority of 
cases only by supporting their declinature of self- 
eriminative replies. To represent it as affording an 
absolute immunity from penal prosecution to every 
man who is simply sworn and put in a position to 
speak to his own prejudice, if it so please him, is to 
make its time-honoured principles subjects for ill- 
merited ridicule. 



SHERIFTS-SUBSTITUTE MEMORIAL. 



SoMB time ago, when this Memorial was brought 
under the notice of the Glasgow Faculty, a Commit- 
tee was appointed to consider the whole question of 
the position of the Sheriff-Substitute generally, and 
those of the Lower Ward of Lanark specially, and 
the moyement now making regarding these matters. 
The Committee presented their report at a recent 
meeting of the Faculty; and after a discussion, Mr 
Bums, Convener of the Committee, proposed the 
following motion, which was agreed to: — 

That the report of the Committee of Faculty now read 
be received and adopted as the basis of the following 
TesoktioiiB, viz. : — 

I. That it is expedient that the salaries of Sherifb- 
Sabstitute in the larger counties should be increased, 
having regard to the circumstances of each county re- 
spectively. 

n. That it is not expedient to interfere with the con- 
ititation of the local Courts of Scotland, so far as the 
judgments of the Sherifib-Subetitute are subject to review 
by the Sherifib. 

ni. That a memorial, in name of the Faculty, be 
presented to Her Majesty's Secretary of State for the 
Home Department, setting forth the claim of Glasgow, 
and the Lower Ward of Lanarkshire, on the grounds 
skated in this report, to have their local judicatories dealt 
vith as exceptional. In particular — (1) That the salaries 
of the Sheriff and Sheriffs-Substitute at Glasgow should 
he laised so as to afford more adequate remuneration to 
the present incumbents, and a sufficient inducement at 
an times to men of superior professional standing and 
acqnirementB to relinquish other prospects, accept those 
offices, and devote themselves to their official duties; (2) 
That the rule which precludes these local Judges from 
Moepting extraneous employment or appointments should 
in fdture be strictly enforced; (3) That the power of 
leriewing Interlocutors of the Sheriffs-Substitute, at 
pt^nt vested in the Sheriff, should, so far as regards all 
hxterlocutors exhaustive of the cause, be transferred to a 
local ooart of appeal formed of the Sheriff and two of his 
Sobstitates, whose judgment should be final in causes not 
ttoeedmg £50 value. 

IV. That the memorial should also represent to Her 
Majesty's Government the views of this Faculty on the 
^i^^Ioiwing paints, which affect not only Glasgow and the 






Lower Ward of Lanarkshire, but the whole of Scotland: 
(1) The advantage to the community, and especially 
to the poorer classes, of excluding the jurisdiction of 
the Sheriff in the manner pointed out in this report, 
and in the report made to the Faculty in 1861; (2) The 
benefits that would be derived from carrying farther 
the system adopted by the Legislature some years ago, 
of combining several smaller counties under one Sheriff, 
and from applying a similar rule to the Sheriffs-Substi- 
tute of these counties, so as to diminish the number of 
local Judges, and enable the salaries of those on whom 
increased labour and responsibility would be necessarily 
thrown, to be raised; (3) The saving of time and expense 
in the conduct of litigation in the Sheriff Courts which 
would result from the adoption of the several altera- 
tions in the forms of process which are suggested in 
this report. 

y. That printed copies of the report and of these 
resolutions be sent to the Lord Justice-General and Lord 
Justice- Clerk, the Lord- Advocate and Solicitor- General, 
the Sherifib and Sherifis-Substitute of the different coun- 
ties, the Deans or other Presidents of the various bodies 
of Procurators, and the Members of Parliament for Scot- 
land. 



MASTER AND WORKMAN. 



We understand a movement has been begun among 
the workmen of the West of Scotland for a repeal of 
the Act 4th George IV., cap. 34 — ^the well-known 
stai^ute under which workmen may be prosecuted 
criminally and imprisoned for a breach of their en- 
gagements. Although that statute is only forty years 
old — Shaving been passed in 1823 — ^the advances which 
have been made since that time among the workmen, 
as well as among our legislators, have produced 
a fairer and more equitable view of the relation which 
exists between masters and their workmen. That 
workmen have rights which the law will sanction 
and protect is at length admitted; and no M.F. will 
now be found who would be so foolhardy as to put on 
the notice paper of the House of Commons his in- 
tention of introducing any mdksure of what used to 
be called class legislation. It was not so when 
George lY. was king; although it must be confessed 
that the workmen of 1823 were of a very different 
character from those of 1863. That, however, was 
no good reason why injustice should have been done 
them in a legislative enactment. The contract of 
locatio operis is a purely civil one, and the failure to 
implement its terms by either of the party contractors 
ought only to entail civil consequences; so thought 
not the Parliament of 1823. They held it was a dvil 
contract for the master when he failed in performance, 
but entailed penal consequences to the workman 
when he committed a breacL In other words, if a 



16 



THE SCOTTISH LAW MAGAZINE. 



[Apra, 186S. 



workman broke his contract of hiring, he was' liable 
to be Bent to prieon for a period not exceeding three 
months; whereas, the master could only be mulcted 
in a sum of money at conunon law, which he could 
no doubt very well afford. Such was the principle 
on which the 4th Qeo. lY., cap. 34, was constructed, 
and it still forms part of the law of the land, and is 
in daily operation at the instance of masters and 
managers against their workmen. We have an ex- 
cellent statement lying before us of the law as it 
affects both master and workman under this statute, 
which has been prepared under the auspices of *the 
Council of Trades in Qlasgow and the West of Scot- 
land. This document has been largely circulated, and 
deserves t^e serious attention of all who wish well to 
the working-classes. For it is not well for either 
dass that a glaring piece of injustice should exist, 
and, worst of all, if it is fortified by the opinion of 
the classes above them. In such a case the workmen 
must feel the injustice and degradation, and it would 
be strange if the workmen of 1863 do so feel, that 
they should not strive to find a remedy. The remedy 
ia very much in their own hands. Let them only 
use the constitutional means which other classes of 
the community possess, and persevere, and we have 
no doubt that either a total repeal of the ob- 
noxious law, or a great modification of it, will soon 
be obtained. 



Sebielv« 



Principles of the Law of ScoTLAin) contaiked in 
Lord Stair's Institutions: with Notes and Refe- 
rences as to Modem Law. By Patrick Shaw, 
Member of the Faculty of Advocates and Sheriff of 
Chancery. Edinburgh: T. & T. Clark. 

This work, the author tells us, was m<Mre especially in- 
tended for students of law. It is an abridgement or sum- 
mary of the Lord President Stair's great work ; and having 
gone over and compared various sections with the original, 
we are bound to say t^at, so far as that was possible, it 
has been well done. Not contented with giving a sum- 
mary, Mr Shaw has thought it necessary to give, as &r 
as the grammatical order would allow, the very words of 
Staic But to abridge Lord Stair simply — although it 
might bea Tety useful exercise for a student— could not 
be of such i^apprtafio^ a^ to justify publication, since 



Lord Stair*s last edition was published 170 years ago, t. e., 
in 1698. Unless the law were brought down to the date 
of publication, the book would be useless either to the pn>- 
fession or to students. Now, let us see what Mr ^v 
has done to make his book a useful compendium of the 
present state of the law. He tells us himself, in his 
preface, and as the profession very well knows, that three 
editions of Stair's work have been published since his 
death, in 1695— one by Sir William PuHeney in 1759, 
another by Mr Brodie in 1826, and a third by ProfesBor 
More in 1832, but partly printed before 1827. Mr 
Shaw had, therefore, all the Liw to bring down fnaiL 
1826 or 1827. With a commendable candour, the 
author tells us, in his preface, that he has retained 
the obsolete law of Stabr, although he has abridged it; 
but he has, in foot-notes, taken notice of the changes 
in the law since his time. Very copious notes would be 
required for such an operation, but Mr Shaw*s notes are 
not copious; and, in place of giving the modem decisioDs 
(the older decisions, so far as we have been able to note, 
come no farther down than the Dictionary, t.e., 1808), he 
has ** confined himself almost exclusively to a reference 
to Bellas Principles." This has doubtless saved trouble to 
the author, but, we take leave to say, .will add greatly 
to the labour of his readers. You may abridge a 
history or a novel, and manage to convey an idn (A 
the subject and the mode in which the author has 
treated it; but it is a hopelesB labour for any man to 
abridge such a work as that of Lord Stair's succesBfoDj, 
and expect to be useful. As far as such a work can, it 
may injure the reputation of the original, and can in no 
case add to the fame of the abridger. Whether it would 
have been better for all concerned that Mr Shaw shcold 
have kept to his original idea of publishing a new edition 
of the Institutes, we do not care to express an opinion; 
but we think the present work is not only a Tni«Ff#V<^ in 
conception, but it has not been carried out with that care 
and attention which the profession had a right to expect 
from the reputation of the author. 



NOTE. 

Li the case reported, p. 37, supra^ Craig's Sequestra- 
tion, the form of the bills should have been as fol- 
lows: — 

£120. * Dunfermline, 8th Sept., 1862. 

Four months after date pay to on my order, at the 
National Bank of Soothind^s Office here, the sum of 
One Hundred and Twenty Pounds sterling, for vahre 
received. 



Mr Andrew Craig, cattle dealer, 
Miles l^k. 



David BobertaoD. 
Andrew Craig. 
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THE GLASGOW FACULTY REPORT AND THE JOURNAL OF JURISPRUDENCE. 



Ik our last number we laid before onr readers the 
reaolations adopted by the Faculty of Procurators in 
Glasgow upon the report of their Committee upon 
the Constitution and Jurisdiction of the Sheriff Courts. 
These resolutions, and the report on which they are 
founded, appear to have thrown one at least of the 
contributors to our contemporary, the Journal of 
Jurigprudence, into a delirium of terror. He sees in 
the suggestions offered nothing less than a deep-laid 
plot for the annihilation of the Court of Session, and 
the transference of the power and patronage of the 
College of Justice to the Glasgow Faculty; and he 
has hastened to communicate his fears to his brethren 
in the organ of the Janior Bar. It is to be regretted 
that he did not, before rushing into print, submit his 
lucubrations to some of his elder and wiser brethren, 
who would have pointed out to him the absurdity of his 
misconceptions and the chimerical nature of his fears. 

Let us now consider the suggestions of the Glasgow 
Faculty, one by one. 

1. They express their opinion that the salaries of 
the Sheriff-Substitutes of the larger counties are too 
low, and they recommend an increase commensurate 
to the amount of labour required in the performance 
of the duties of the office, and the more responsible 
character of these duties. On this point, we appre- 
hend there is not room for two opinions. If the 
Sheriff-Substitutes of the smaller counties, in each of 
which there are not more than half-a-dozen or a dozen 
cases, and these of a trifling character, in dependence 
at a time, are not overpaid by the minimum salary 
of £500 a year, then the Sheriff-Substitutes of Lan- 
arkshire are greatly underpaid by salaries of from 
£700 to £1000 a year. Looking to the amount and 
the responsibility of the duties which the latter 
functionaries perform, there seems to be no reason 
why their salaries should be lower than those of the 
English County Court Judges. The same remark 
applies with almost equal force in the cases of the 



county of Renfrew, the Dundee district of Forfar- 
shire, and some others. 

2. An opinion adverse to the aboHtion of the office 
of Sheriff is next expressed, and the abolition of the 
right of appeal from the Sheriff-Substitute to the 
Sheriff is deprecated. We do not think it necessary 
to make any remarks upon this subject, as the ques- 
tion is one upon which we never heard a different 
opinion expressed by any agent practising in the 
Sheriff Court, or \>j any person who has had the 
opportunity of forming an intelligent and unbiassed 
opinion upon the subject 

3. But, while desirous of preserving the right of 
appeal within the Sheriff Court itself, and considering 
even the anomalous system of appeals from one single 
Judge to another single Judge as infinitely better than 
no appeal at all, the Glasgow Faculty suggest a scheme 
for the remodelling of the Court of Appeal within 
their county, which they think would be conducive 
to the improvement of the administration of justice 
in the very important Court in which they practise. 

It is proposed that, in place of the Sheriff sitting 
alone in disposing of appeals, he should sit along 
with two of his Substitutes, so that the appeal should 
not be from one single Judge to another single Judge, 
but from the single Judge of the first instance to an 
Appeal Court of three Judges. There can be no doubt 
whatever that the change suggested would be an im- 
provement; and the only objection that we have ever 
heard urged to it was that it would be impracticable to 
adopt the plan proposed except in Glasgow, and that — 
as we once .heard one wiseacre express the objection on 
a public occasion — Glasgow was not Scotland. But 
the answer is two-fold — First, We are not to sacrifice 
the public good of a great and important community 
to pedantic notions about the symmetry of judica- 
tures. Courts which may sufiice to meet the necessi- 
ties of Stomoway or Tobermory may be quite inade- 
quate to meet the demands of Glasgow or Dundee; 

£ 
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but are the interests of those important commonities 
to be sacrificed to the fancied necessity that their 
Courts of Justice should be predselj similar, not 
only in constitution but in the number of Judges, to 
remote and thinly -popuhited Highland districts. 
Second, Nothing more than an alteration in the num- 
ber of the Judges of the Court of Appeal is contem- 
plated. No alteration of or addition to the powers 
of the Court, and the appointment of no new or 
additional Judges is suggested. The present Sheriff, 
in place of sitting, as at present, alone, would, on 
each occasion of his hearing appeals, sit along with 
two of his present Substitutea The proposal seems 
a reasonable one in itself; it is suggested unani- 
mously by those best qualified, by actual experience, 
to form a judgment upon the subject, and we are satis- 
fied that, when understood by the trading community, 
it will have their universal support 

The proposed Court of Appeal would simply exer- 
cise the functions now exercised by the Sheriff alone. 
It is not proposed that its judgments should be final, 
or that the review of the Court of Session should be 
excluded, except in cases under £50 — a class of cases 
in which the review of the Supreme Court is already 
practically excluded by the disproportionate expense 
necessarily incurred in bringing cases in which com- 
paratively small sums are at stake under the review 
of that Court 

It must be obvious to every one that a Court of 
Appeal, such as is contemplated in the resolution, 
would be of the greatest possible benefit to the com- 
munity of Glasgow, and that an appeal to such a 
Court would be greatly preferable to an appeal as at 
present, from one single Judge to another, the result 
of which, in the event of a reversal of the judgment 
of the Judge of the first instance, is often very un- 
satisfactory. We do not disguise our opinion that, 
in nine out of ten such cases, the judgment of the 
Sheriff is right and that of the Sheriff-Substitute 
wrong; because, as pointed out in the Report of the 
GLisgow Faculty, the appellate Judge has peculiar 
advantages, from his position as such, which the 
Judge of the first instance can never possess, simply 
because the case is more thoroughly understood and 
cleared of irrelevant matter before it is argued before 
the appeUant Judge. But still, regarding the matter 
firom the point of view of the litigants themselves, 
there is, in the event of a reversal by the Sheriff of 
the Substitute's decision, just the opinion of one man 
against that of another. 

It is more than insinuated in the article in the 
Journal of Jurisprudence, to which we have before 
alluded, that the GLisgow Faculty, in recommending 
the proposed change, have been prompted by motives 
of personal interest Such an insinuation comes with 
a very bad grace from a writer who almost avowedly 
is actuated by no other feeling than class interest or 
class prejudices. But, in point of fact, the local 
practitioners have no interest in the matter; at least, 
no interest separate from that of the publia The 
change in the constitution of the Court of Appeal" 
would not affect the rate of their remuneration for 
pleading before it On the other hand, as it is not 
proposed to take away the right of bringing the de- 
cisions of the Sheriff Court under review by advoca- 



tion, the jurisdiction of the Court of Session would 
in no way be trenched upon. 

The resolutions and report propose that the juris- 
diction of the Sheriff Courts generally, should, in cer- 
tain respects, be extended; and reference is made to a 
report of a former committee, in the year 1861. As 
few of our readers are likely to be in possession of 
that report, we now furnish an extract from it, so bi 
as it refers to the subject in question, and shaJl pro- 
bably revert to the subject next month. 

Extract from Report of 1861. 

(' Coming to the clauses of the Bill, the most important 
of these seems to be that which proposes an extension of 
the Sheriffs' ordinary jurisdiction to questions of heritable 
right, reduction, &c. 

^* Looking to the fact that Sherifb are already em- 
powered to judge in commercial, and other cases of 
unlimited value, and are daily called upon to deal witii 
the most important and delicate mercantile qnestioDA, 
the Reporters are unable to see any sound principle for a 
different rule being applied to real rights, where partiee 
themselves feel satisfied to resort to the local courts. As 
to heritable questions of minor value, the necessity for 
having recourse to the Supreme Court is simply a eUnial 
of justice; while, as regajrds cases of importance, there 
would always exist these obvious safeguainis against any 
danger that might be apprehended fira^m the exercise of 
an mferior jurisdiction — ^namely, first, the option, on the 
pursuer's part, of going at once to the superior tribunal; 
second, the right of advocation, by either party, for trial, 
on a proof b^g allowed; and, third, the right of advo- 
cation, in case of supposed error in judgment. 

"The Reporters can therefore find no sufficient grounds 
for the limitation of the proposed jurisdiction to the 
paltry value of £100. Indeed, so far as regards the 
matter of * heritable right,* they would look upon any 
Act passed with such a limitation as a mere mockery. 
There are really few or no questions affecting heritable 
property of which it can be said their value ia ^low £100. 

" The same observations mav not apply so absolutely 
to cases of Reduction and Suspension, so far as these 
affect decrees of other Inferior Courts, or decrees obtained 
in foro^ and diligence thereon. Such actions of Suspen- 
sion and Reduction can only be suitable to a Supreme 
Court But, so far as regajxls the Reduction of l)eeds 
and Writings, and the Suspension of Decrees of Regis- 
tration (on Deeds and Bills) the observations already 
made appear to the Reporters in every respect applicable. 
There seems to be no reason why a Sheriff Court should 
be empowered to deal with a question under a charta> 
party, for example, or with an action for recovery of 
goods, as having been fraudulentiy obtained, each involv- 
ing thousands of pounds, and yet possess no power to 
suspend a charge upon a bill alleged to have been forged, 
fraudulently obtained, or given without value, because 
the amount happens to exceed £100. 

^^With respect to questions affecting Marriage and 
Legitimacy^ specially excepted under this clause, your 
Reporters have come to the conclusion that there is not 
any sufficient reason why the Sherifib, as Commjssaries, 
should not (under the safeguards already noticed) have 
power to deal witii cases involving these elements, or the 
element of Legal Separation^ and even with questions of 
Divorce arising among those classes of the community 
who cannot by possibility obtain redress for the most 
clamant wrongs under the present system. The limita- 
tion of such questions to the Supreme Court is a positire 
denial of justice to the comparatively poor. Under an 
impression, however, that the public mind is not yet ripe 
for a change to this extent, the Reporters are disposed to 
confine any present recommendation to a remedy in cases 
issuing in Judicial Separation and Aliment 
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**It IS well known that a yaat number of casoB are 
ooDStaDtly arising, in such communities as Glaflgow, for 
example, where wives and children belooging to the 
workipg dasses have to soe for aliment, on account of 
desertion or maltreatment. In these cases, the elements 
of Marriage, Legitimacy, and legal right to Separation, 
are constantly presenting themselves. The Sheriff 
CourtB, having no power to deal with such elements, can 
only entertain these cases as claims for interim aliment, 
that is to say, aliment until an action of Declarator of 
Marriage, Le^timaoy, or Separation, is institated in the 
Supreme Court. From the very nature of things, this 
must be imperfect, even as an interim remedy; and as 
such parties cannot afford to go to the Supreme Court, 
it ifi evident that no effiectual redress at present exists for 
a great social grievance, 

''But, independent of any claim for aliment, why 
should the wife of a drunken, debauched, and brutal 
tradesman, or artiaon, be shut out from the benefit of a 
legal separation, which would enable her to maintain 
herself, and most probably her children also, by her own 
exertions? And, if there be no reason why this should 
not be 80, the only course to be followed is that of giving 
to the Sheriff as Commissaries, the power of Judiciiu 
Separation. 

'Tour Reporters have, therefore, to suggest that 
jurisdiction should be claimed for the Sheriib to deal 
incidentally with questions of Marriage, Legitimacy, and 
Separation, wherever these arise in an action for aUment, 
by a wife against a husband, or children against a father, 
or in a simple action for judicial separation,— under the 

I proviso that any judgment to be pronounced in such an 
action should not extend, or bq held to have any force or 
effect beyond the remedy of aliment or separation therein 

; sought. Here, also, the power given would be subject to 
the safi^uards already pointed out." 



UNIVERSITY DEGREE, EDINBURGH. 
The Senatus of the University of Edinburgh have 
issued the following Notice as to the conferring of 
the Degree of Bachelor of Laws: — 

"There will be an Examination of Candidates for 
the Degree of Bachelor of Laws on Thursday aad 
Friday, the 29th and 30th October next. 

"Candidates for this Degree most be Graduates in 
Arts of one of the Universities of Scotland, England, 
(«t Irehnd, or of a Colonial or Foreign Unirersity 
whose degrees shall for this purpose have been sped- 
% recognised by the University Court 

"They must further have gone through a course of 
<tady in Law during not less than Three Academical 
Years; and must have attended a distinct coarse of 
lectures in each of the six following departments, 
viz.:— (1) Civil Law, (2) Law of Scotland, and (3) 
CoQveyaocing, daring courses of not less than eighty 
lectures each; and (4) Public Law, (5\ Constitutional 
Law and Legal History, and (6) Medical Jurisprudence, 
daring courses of not less than forty lectures eacL 

''Two at least of the Three Academical Years of 
their course of study in Law must have been at this 
UmTersity. 

''Candidates intending to enter for the October 
^Mnination are requested to communicate their 
Sanies, together with their Diplomas or other evi- 
ucnce of their being Graduates in Arts, and Certifi- 
^^ of Attendance on the necessary courses of 
A«ctures, to the Dean of the Faculty, at the Library, 
not later than the 30th of September." 



The Dean of the Faculty, Professor MuirhbaD, 
adds the following Memorandum : — 

" In CiTiL La.w the examination wiU embrace the 
External History of the Roman Law in the Ante- 
Justinianian and Justinianian Periods; and the 
Principles of the later Law of Property, of Real 
Rights, and of Obligations, including their applica- 
tion in the Jurisprudence of Scotland and England. 
Books — Warnkonig's Histoire Exteme du Droit 
Romain; the Institutes of Gkius and Justinian; and 
Lord Mackenzie's Studies in Roman Law. 

"In Scx)TCH La.w Candidates trill be examined 
generally on the Principles of the Law of Scotland 
and their application. Book of reference — Bell's 
Principles. 

" In CoNVBYANClNG the subjects of examination 
will be — 1. The Authentication of Ordinary (not 
Privileged) Deeds; 2. The Transference of Debts 
dae on Personal Security; 3. The Constitution of an 
Original Feudal Right; 4. Transmission thereof to 
Singular Successors (including the subject of the a 
me vel de me holding); 5. Completion of Titles by 
the Successors of a Person Deceased to his heritable 
and moveable estate, under both alternatives of the 
deceased having died testate and intestate. (The 
Fifth Branch will include the Service of Heirs in 
whatever character). 

"In PxTBLio Law Candidates will be questioned 
upon the General Principles of Natural Law and 
Public and Private International Law. Books of 
Reference: For Natural Law — the Prolegomena of 
Grotius; for Public International — KliLber's Droit 
des Gens, by Ott; for Private International — the 
Eighth Volume of Savigny*s System des heutigeu 
Romischen Rechts, in the Original, or in Guenox*s 
French Translation. 

^ "In Constitutional Law and Legal Histoey 
the examination will be confined to the Parliamentary 
History and Constitutional Law of England and 
Scotland from the Accession of James YI. (1603) till 
the Union of the Kingdoms (1707). Books — 
Hallam's Constitutional History of £lngland, and 
Malcolm Laing's History of Scotland 

" In Medical Jurispettdencb the subjects which 
the examination will embrace will be — 1. The Rlea 
of Insanity in Criminal Cases; 2. Civil and Criminal 
Questions involving proof of live Birth; 3. Con- 
stitution of the Offences of Concealment of Pregnancy 
and Rape; 4. Legitimacy in its Medico-Legal Rela- 
tions. (Strictly medical details will not be touched 
upon in the examination). Books — Taylor's Medical 
Jurisprudence,' and the American Treatise on the 
same subject by Wharton and Stille. 



THE CERTIFICATE TAX. 

Neaiilt ten years have passed since any effort has 
been made by the attorneys and solicitors of Eng- 
land to get rid of the unjust and obnoxious tax to 
which they are subject, in the shape of annual cer- 
tificate duty; and at the urgent request of some of 
oar correspondents, we now advert to the topic. 
Few questions relating to the profession have been so 
ably handled and so well urged upon the attention 
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of the Legislatare, as that which relates to the im- 
position of this odious poll-tax. It is now nearly 
twenty years since the Incorporated Law Society first 
present^ a petition to the Honse of GommonSy sub- 
mitting that the duty on annual certificates was not 
founded on any just or equal principle of taxation, 
but was a personal and partial tax which ought to be 
repealed. Again in 1842, when a general tax was 
imposed upon all incomes, the same vigilant body 
pointed out to the House of Commons the unfairness 
of continuing a ''duty** which, in fact, amounted to 
an average of four per cent on the incomes of attor- 
neys and solicitors. From year to year similar peti- 
tions were for some years presented to Parliament, 
and Lord Robert Grosvenor, in 1850, upon a motion 
for leave to bring in a Bill to repeal the duty, suc- 
ceeded in eliciting considerable support from promi- 
nent members of the House of Commons, amongst 
others Sir Frederick Thesiger and Sir Alex. Cock- 
bum; and upon an adjourned debate, leave was ob- 
tained, by a majority of 19 in a tolerably full House. 

The Certificate Duty on attorneys was first imposed 
in 178d, and was intended only as a temporary ex- 
pedient to make up an expected deficiency in the 
Shop Tax. It was originally only £5 a-year for 
town and £S for country; but in 1804 it was con- 
siderably increased, and in 1815 it rose to J£ 12 for 
town, and £S for the country. The Act of 1853 
reduced these sums, as we have mentioned, to £9 and 
£6 a-year. But even this reduced duty is a serious 
burden to a large number of persons. Indeed, taking 
into account the greatly dimished profits of the pro- 
fession, the tax is now proportionally heavier than it 
was a few years before the reduction took place, so 
that practically there has been no remission whatever 
of this partial and vexatious burden. It is therefore 
desireable once more to call the attention of the Legis- 
lature to the subject, and to adopt the only constitu- 
tional means for this purpose — petitions to the House 
of Commons. No Bill for the repeal of the tax will 
have any chance of success unless it is well backed up 
by petitions from the profession itself On the other 
hand, there is every reason to expect that if the 
attorneys and solicitors in the Metropolis and through- 
out the country will only bestir themselves, they 
would soon succeed in obtaining the relief to which 
they are unquestionably entitled. With the view, 
however, of aiding those who may desire to present 
petitions to Parliament, we state the following reasons 
for its entire abolition: — 

1. The imposition of the Certificate Tax is a piece 
of class legislation, and is wholly inconsistent with 
the true principles of political science. 

3. It is insulting to attorneys and solicitors, be- 
cause, instead of classing them for purposes of taxa- 
tion with members of other liberal professions, it 
classes them with pawnbrokers, hawkers, and pedlers, 
who are moreover exempt from any previous taxation 
in the shape of stamp duty, such as attorneys and 
solicitors pay on their articles of clerkship, and on 
admission to the ranks of the profession. 

3. Its effect is to make attorneys and solicitors pay 
an additional income tax, which is calculated to be 
not less than four per cent per annum. 

4. Even amongst the class subject to this impost, 



its operation is unequal WhOe it is a comparatively 
trifling tax in some cases, it is excessively burdsQ- 
some in many others. It is well known that the 
profits of a large number of practitioners do not ex- 
ceed £150 a-year on an average; and the severe 
pressure is strikingly shown by the inability of several 
hundred attorneys to pay the duty each year by the 
time fixed by the Act The statistics upon this point 
are distressing. 

5. All the persons subject to this annual tax have 
already paid, in the shape of stamp duty on articles 
of clerkship or on admission into the profession, sums 
very much exceeding what is paid for admission to 
the Bar or to either of the other learned profession 
The stamp duties paid by the medical profession an 
extremely light; those paid by attorneys are so heavy, 
that upon a fiur average calculation they would of 
themselves represent an annuity payable to Govern- 
ment almost equal in amount to the duty payable at 
present for the annual certificate. 

6. Parliament has, by its recent legislation, cod- 
nderably increased the necessary outlay for the edu- 
cation of attorneys, by requiring articled clerks to 
pass preliminary and intermediate as well as finsi 
examinations, and while this supplies a reason for 
lightening the special taxation of attorneys by abo- 
lishing the annual payment, it removes the apology 
which has hitherto been sometimes offered for such s 
heavy burden, on the ground that the power of bear- 
ing it was almost the only test of an attorney's re- 
sponsibility or fitness for his office, inasmuch as now 
the new educational tests much better answer this 
purpose. 

7. The amount of revenue derived from this source 
is comparatively insignificant, and the tax was origi- 
nally imposed at a time when the Legislature san^ 
tioned numerous emoluments to attorneys, of which 
they have been deprived in recent years; and althon^ 
the procedure of the Courts has been entirely revised, 
and the profits of attorneys thus greatly reduced, 
there has been no revision of the s(»le of remunera- 
tion to attorneys, and they are still compelled to sub- 
mit to an inflexible tariff which was originally framed 
for a different state of things. — From ike SoUcUori 
JcumaL 

[We would call the special attention of Scottish 
Solicitors to this important questbn, and urge them 
to follow the example of their English brethren by 
sending in petitions from every Bar. If done at all, 
it ought to be done within the next week or two.] 



NOTE. 
In the case Liehert v. Guilds p. 46, nuira, read the 
rubric thus: — Mercantile Guarantee — Frindpal and 
Agent. — ^The affairs of a mercantile company became em- 
barrassed, and they granted a factory and commissian in 
favour of an accountant. The factor granted a letter of 
guarantee, qua factor, that, in consideration of certain 
bills having been granted to the company, one-haJf of 
their value would be delivered in printing, and foiling 
delivery of printing before maturity of the bills, the one- 
half would be renewed for three months; but before the 
bills became due, or the quantity of printing guaranteed 
was delivered, the company became bankrupt, and vera 
sequestrated. In an action for payment of the balanoe 
of the bills against the factor, held that he was liable 
personally under his letter of guarantee. 
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JUDICIAL STATISTICS. 



The following summary of the Speech of Dean 
Bannatjne of the Glasgow Faculty, was delivered 
before a meeting of that body held last montL 
The importance of the subject, as bearing on legisla- 
tion for our Courts, is unquestionable. We under- 
stand, at the request of the Faculty, the Dean has 
consented to print his Address, and we hope again 
to bring the subject under the notice of our readers: — 

The Dean, in introducing the subject, said that he had 
for many years felt a rery considerable interest injudicial 
statistiGS, which had always appeared to him very im- 
portanty and he now proposed bringing it before their 
notice, for the purpose of moving that a memorial be 
presented to the Home Secretary and to the Lord Advo- 
cate to authorise the compiling of statistics from year to 
year in regard to our courts of law in Scotland, similar 
to those compiled for the last three years in England. 
He did not know whether he need say much to commend 
tiie motion to their consideration. It was quite obvious 
that, to ascertain the working of the present system, 
wherein it was perfect, or wherein it was imperfect, was 
aheolutely essential in properly carrying out any proposal 
for the amendment of the law of Scotland, which was 
very far behind in other respects, besides lacking judicial 
statistics. No doubt a great deal had been done since 
the beginning of the present century in improving 
Scottish courts of law and the procedure therein, in the 
way of improving the mode of transacting basiness in 
the Court of Session, in the form of procedure in causes 
in that Court, and in the introduction in 1815 of trial by 
joy, ^ough how far that had been an improvement was 
a matter for consideration to all. But great as some of 
the improvements were, the judicial arrangements were 
hy no means perfect; and he thought that in the course 
of his observations he would be able to show that many 
important amendments were yet required, and much 
ftirther improvement desiderated. The Faculty had 
lately given expression to the opinion that many im- 
povements were also required in the inferior Courts, but 
he thoucht that the^ must all feel that the improvement 
of the uourt of Session was an object of very paramount 
importance, not only to the profession, but also to the 
public in general, who were equally interested in the 
transaction of their legal bustness there. Glasgow in 
pevticolar was deeply interested, a large proportion of 
the legal business of the city going there, and much as 
the locsd judicatories were valued, it was obvious that 
nnlees some great revolution occurred in the judicial 
Bystem, metropolitan Courts would always be required 
ror adjudicating &ially in a very lar^ proportion of our 
, OMM importaait personal and pecuniary interestSi The 



learned Dean here adverted to the advantages arising 
from the existence of a class of judges and counsel 
exclusively devoted to administration of justice, and 
the necessity of endeavouring to obtain in those be- 
longing to that class the greatest talent, literary 
acquirements, and scholarship of a high order. He was 
sure that Glasgow did not grudge Edinburgh being the 
seat of that body, and the law profession in this city, with 
the mercantile community, were only anxious to see 
yet further improvements, not only in our local courts, 
but also in the Court of Session. But to understand 
thoroughly the advantages, as well as the drawbacks to 
the present system, and still more to suggest im- 
provements, it was necessary carefully to analyse the 
mode in which the existing rules of procedure work. 
For this purpose, statistical information was most im- 
portant; and England had already made a start in 
advance of Scotland in that respect, the result of which 
would be of great use to him in explaining his views as 
to the mode in which such statistics were to be used. 
Statistics had often indeed misled, and were apt to 
mislead unless intelligently used, unless used with cau- 
tion and distrust to the possibility of error. The figures 
supplied might be erroneous or imperfect; errors might 
be made in many a way ; but, assuming that care was 
taken to exclude sources of error, there could not be a 
firmer foundation on which to proceed. No system of 
judicial statistics existed in Scotland; but in England, 
sinoe 1859, annual statistics had been made, and he 
had before him a very interesting book, consisting of 
upwards of 150 pages, which was devoted entirely to 
judicial statistics. The system, as he had before said, 
was begun in 1859, and the returns now before him, 
which were for 1859, 1860, and 1861, were divided 
into two parts — part first embracing the police and 
criminal proceedings, and part second containing com- 
mon law, equity, civil, and canon law cases. With the 
first part he would not trouble them, but woukl ask 
their attention to the second. The Dean here entered 
on an elaborate analysns of the statistics from the com- 
mon law courts, pointing out the increase of civil busi- 
ness in 1861 over 1860, and in 1860 over 1859, the 
increase in the former year being over 1859 82 per 
cent., and in the latter 17 per cent. He then touched 
in succession on the most important items of the returns, 
which stated that the number of writs of summons 
issued in 1861 in the three courts of law was 114,301 ; 
the appearances entered in which, were 39,100; the 
judgments, 41,297; and the executions, 80,538. The 
number of cases entered for trial was 3578, of which 
975 were defended, 193 undefended, and 1263 with- 
drawn. ^ Of those cases which actually went to trial, 
verdicts {est the plaintiff were given in 1509; verdict by 
oonsenty with reference, 148; and verdict for defendant, 
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S49. Of th« 30,583 ezecatioDB lasaed, there were against 
the poi)erty, 20,410; against the person, 9476. Of the 
apphcaUons for new trials, about three-fourths were 
Terased, and only abont a fourth granted. The cases 
standing over at the end of each year did not amount 
altogether to more than a small per centage of the 
cases tried. The returns of the business done in 
Judges* chambers showed the great number of cases 
disposed of in the absence of counsel. He then went on 
to analyse the statistics from the county courts, pointing 
out the nature of the legal businesB there transacted, and 
comparing it with the procedure of the Scottish Sheriff 
courts. In r^^aid to the appeals entered in the House 
of Lords for 1861, there were in all 64, 30 of which 
were from Scotland alone. Of the Scotch cases one- 
third were withdrawn or abandoned, which was a much 
litfger number than in England, 15 were heard, 8 
affirmed simpliciter, 1 on declaration, and 6 were reyenied. 
These returns, he continued, were very perfect, only one 
important omission occurring in them, and that was, that 
they gave no means of estimating the arerage life-time 
of a law plea in the Court of Common Law. The reason, 
he tbougnt, why no attempt had been made to ascertain 
the life- time of a law plea m England was because it was 
so short; and from inquiry he believed that the number 
of cases enduring for more than one term must be ex- 
ceedingly small. Turning to Scotch judicial statistics, 
they would find them very meagre indeed, only one statu- 
tory annual return being made by the Court of SenoD, 
and that on a single sheet, divided into various headings. 
An inspection of the first series, from 1781 to 1808, and 
of the second series, from 1809 to 1861 inclusive, aver- 
aged in periods of seven years, showed a constant de- 
crease, notwithstanding that in 1830 the Commissary 
and Admiralty cases hi^ been added to the others abju- 
dicated on by the Court. He then went on at consider- 
able length to point out the statistics of the cases brought 
up before the Court of Session, and, as fiEff as could be 
asQertained, quoting the return moved for by Mr Caird 
in 1861 ; showing, first, the litieated causes <focided dur- 
ing 1860; second, the time of dependence ; third, the 
expense awarded against the losing party; and fourth, 
the amount deoernwl for. To get correct dates as to the 
time of dependence, was, he said, most important, time 
being the key to expense, or, at all events, the best stan- 
dard by which one could judge of the probable expense. 
In the Court of Session the culminating point was from 
one to two years, though more frequently above one 
year than below it. Looking at these imperfect statistics 
of the Court of Session, he went on to consider what 
they suggested, and also certain facts regarding the 
business of that Court, which, although not verified by 
statistics, were familiar to all of them as practitioners. 
And first, he would call their attention to the falling off 
of the business of the Court, which they were apt toTook 
at only as an evil to the Court itself, and to tnose who 
depend on it That falling off, however, proceeded, it 
was too probable, from the expense, uncertainty, and 
delay in htigating the cause, and was thus an evil felt by 
the public, and deterring people consequentiy from fol- 
lowing up their proper claims. The learned Dean here 
enter^ into details as to the faculty mode of procedure 
in Court of Session causes, comparing the Scotch system 
with the English one, disadvantageously for the former. 
Many sngg^ons, he said, had already been made for 
improvement. Some considered the constitution of the 
Court in fault, and suggested that Ordinaries should be 
made into a third chamber; others considered the taxHt 
to be in the form of procedure, more especially in the 
preparation of the record; others not in forms of pro- 
cesses, but in abuse of practice; but he thought, until 
accurate and full statistics were obtained, it would be too 
soon to decide as to any sweeping change in the mode of 
carrying on bastness. He referred next to the practice 



of the inferior Courts of Scotiand, comparing the pro- 
cedure there with that of the Court of Sosion, and 
concluded by proposing that they memorialiw the Lord 
Advocate and Home Secretary for the institution of 
returns of judicial statistics for Scotland. 



THE COURT OF SESSION BILL. 
This Bill has been introduced into the House of Com- 
mons by the Lord Advocate and Sir 6. Grej, and k 
entitied, An Act to Consolidate and Amend the Lavi 
relating to Procedure in the Court of Seasion, and in 
Appeals to the House of Lords. It comprises 259 claoM 
and seven pages of schedules, and is therefore too 
long for our columns, fant we give a summary of iti 
provisions. The preamble sets forth that the pne- 
tice and mode of procedure in the Court of Session in 
Scotiand may be rendered more simple, certain, and 
expeditious by the repeal of the statutory regnlatjon 
which are now wholly or partially in force, and the 
enactment of a new code of regulations adapted to the 
existing constitution of the Court. The first claiWr 
therefore, proposes to repeal the existing enactmenta 
The provisions which are to be substituted are divided 
into twelve parta. The fint has lefatm ioe to i 
in actions to be instituted by a simple petitory i 
without declaratory or other conclusions than the 
conclusion for payment of money with interest and 
expenses. A new form of summons is given to be ved 
in such cases. It must be endorsed with the dirisjon d 
the Court and the agent's address, or, if there be ao 
agent, with the pursuer's address, and with the amount 
claimed. An error in the endorsement may be amended 
by an application to the Lord Ordinary. The parsoff 
must lodge the summons for enrolment, and along inth 
it the condescendence or special endorsement, upon vb)^ 
issue may be joined. The summons may be retoned 
within three months, provided that when there is a delay 
in lodging, the defences shall not be returnable until tbe 
eighth day after publication of enrolment in the rolls of 
Court. As soon as the sonmions has been lodged *P' 
pearance may be entered for the defender. Where ^ 
defender does not appear within eight days after the 
publication of the first enrolment the pursuer may obtain 
a decree, provided that, if defences be tendered at the 
bar, the Lord Ordinary may allow such defences to be 
received; but the expense thereof shall not be allowed 
against the pursuer. Different actions may be conj(Hnn; 
and facts may, of consent, be stated in a spedal iasoe, 
without pleadings. Parties may agree that on the det^- 
mination in the affirmative or negative of any special 
issue one shall pay to the other a certain sum, witii « 
without expenses. The judgment upon a special isBoe 
may be extracted within the usnal time, and thepio* 
ceedings shall be held to have the effect of a res judical^ 
upon the substance of, the question of fact put in lORie. 
Questions of law may also be stated in a special caee 
without pleadings. When pleadings are not dispeneed 
with, the condescendence must state the different ground 
of action in distinct articles. The pleadings are not to 
contain any explanatory narrative. Explicit instmctioDB 
are given as to averments. It is not necessary to ater 
malice and want of probable cause in case of deiamati0l^ 
and in such actions the defender may justify the wi^ 
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or part of the defamation. The defence of privilege may 
he ndaed at the trial and need not ho anticipated by the 
pniBoer. The articlee of condescendence are to he 
aeparatelj answered as the defences. The defender shall 
not, in his defences, answer in words any article of the 
condescendence, or any particular arerment which he 
admits to be tnie in fact; bat erery article and ayerment 
not expressly denied in the defences shall be held as 
admitted to be true in fact, but always under reference 
to any contract or writing therein referred to. The 
ooonter case may be stated as a special defence to any 
article admitted to be true in fact, and to be called a 
^ defence." The pursuer may lodge replication to special 
defence in which he may deny or arer specially, or may 
object to the relerancy of such defence; and the defender 
may lodge rejoinder to special averment in replication. 
Iht pleadings, if not lodged at the proper time, may be 
reoeired afterwards by consent or order. When the 
defences contain no substantive averments in answer to 
the condescendence, the records shall be considered as 
completed. So soon as the defences are lodged, and 
when the replication contains no averments in answer to 
any substantive averments in the defences, the record 
abaft ba oonaidered complete as soon as the replication is 
lodged, and, if not otherwise, aa sooii as the rejoinder is 
lodged. The Lord Ordinary may amend the pleadings, 
if neoesBary, before the closing of the record, by the 
Interlocutor of the Judge. The Lord Ordinary is to 
determine whether the trial is to precede the hearing on 
the law or otherwise. 

Part n. is directed to Jury procedure, and provides 
fer notices of motions to fix trials, postponement of trials, 
dtation of witnesses, and summoning of Jurymen, re- 
lerving of law points, application for new trial, etc 
After three hours* deliberation verdict may bo returned 
if nine are agreed, and after six hours the Jury may be 
Charged if they cannot agree on a verdict. The 
expense of an abortive trial is to be borne by the party 
going to trial upon an irrelevant pleading. 

In Part ILL we have the procedure defined in actions 
to he instituted by bill. The Bill may contain conclusions 
fid factum prcEstandum, or for interdict; and the con- 
descendence annexed is to contain distinct and complete 
itatementB of each ground of action. Power to amend 
tbe record is vested in the Court. Actions in cessio 
iosorttin shall in future be instituted in the Sheriff 
Court. In lieu of actions of cognition and sale, which 
are hereby abolished, an application to sell the estate of 
the ward may be made by way of summary petitions, to 
be presented in the first instance to the Junior Lord 
Ordinary, or to the Lord Ordinary officiating on the 
IsUs in vacation or recess. All actions of aliment, of 
<livirion of commonty and run-rig lands, of ranking and 
ale, and every other Inner House action, except such 
Bommary petitions as are still appropriated to the Inner 
House, shall proceed in the first instance before the 
Ix»d Ordinary, who is hereby empowered to hear and 
^otermine all such actions without reporting to the 
Inner House. The form of procedure in teind cases 
shall remain as at present constituted. 

Part IV. deals with Proof, Diligence, and Incidental 
Procedure, and Part V. as to the Appearance of New 
Parties. In the latter section, actions of wakening and 



transference are abolished. Where, according to the 
existing practice, a cause would require to be wakened 
in order to its being proceeded with, it shall be competent 
for any of the parties to enrol such a cause before the 
Lord Ordinary, and to lodge a minute craving a waken- 
ing of the cause; and the Lord Ordinary may thereupon 
direct eight days' intimation of such minute to be made 
to the agents of the other parties in the cause, or to such 
parties themselves, and also in the minute-book of the 
Court of Session; and on the expiration of eight days 
from the date of such intimation, or from the latest date 
thereof, and on a certificate being lodged in process, 
under the hand of the agent of the party applying for 
the wakening, certifying he has duly intimated the 
minute in terms of the Lord Ordinary's Interlocutor to 
such other parties or their agents, either by delivery or 
transmission by post, the Lord Ordinary may pronounce 
an Interlocutor holding the cause as wakened, and the 
same may be thereafter proceeded with or wakened 
accordingly. In lieu of action of transference, it shall 
be competent for the party to enrol the cause before the 
Lord Ordinary, and to lodge a minute craving a trans- 
ference of the cause, and the Lord Ordinary may there- 
upon grant warrant for serving the summons, bill of 
complaint, or other initial writ, upon the party against 
whom the cause is sought to be transferred, and at the 
same time shall allow such party to give in objections 
within a time to be specified, and such Interlocutor shall 
be intimated in common form to the agents of the other 
parties, and such and like procedure may be had in 
virtue of the service of such summons on the Lord 
Ordinary's warrant as might have been had in virtue of 
the execution of a summons of transference; and if the 
Lord Ordinary shall think fit to transfer the cause in 
terms of such minute (which he can amend), he shall 
pronounce an Interlocutor holding the cause as trans- 
ferred against the party named in such minute, and the 
cause shall be taken as transferred accordingly. Waken- 
ing and transference in combination may also be effected 
by application to the Lord Ordinary. Application may 
further be^made for transference where the process is in 
the Inner House, and parties may appear voluntarily 
and be sisted. 

Part YI. relates to procedure in absence and reponing. 

In Part YII. as to Appeals from Inferior Courts,* 
advocations are to be abolished, and in lieu thereof it 
shall be lawful to the i>ersons desiring to remove an 
action from an Inferior Court to the Court of Session, 
where a contingent process is going on, the transmissions 
of the Inferior Court process to the Court of Session 
process may be effected by application to the Lord 
Ordinary of the division of the Court of Session in which 
the process in question may be. 

Part VIII. refers to Suspensions and Bill Chamber 
Procedure ; Part IX. to Summary Petitions, and Part X. 
to Inner House Procedure. In the latter section it is 
declared to be not lawful any longer for the Lord 
Ordinary or for the Court to order argument in writing 
in any action or proceeding whatever. 

Part XI. provides for Judicial Arrangements, and 
Part XII. for Appeals in the House of Lords. 
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SHERIFF SMALL DEBT COURTS. 

Mr Caurd, Mr Dalglisb, and Mr Mackie, hare intro- 
dnoed a Bill to enlarge the Sberi£b' Small Debt Jmiadic- 
taon. The amidl debt jurisdiction iB extended to £25. 
Wbere the sum claimed or value in dispute ezoeeds 
£8 6s 8d, it shall be comnetent for parties to plead by 
agents or procurators duly admitted to plead in the 
ordinary Court of the ShenfT, and costs shall be alloved 
according to the table of fees existing at the time for the 
ordinary Court, so far as applicable to such summary 
forms of procedure. In addition to the appeal now 
allowed, it sludl be competent to either party, if dis- 
satisfied with the judgment of the SherifT in point of 
law in any case exceeding in value the sum of £12, and 
in other cases by special leave of the Sheriff, to appeal 
from such judgment to either of the divisions of the 
Court of Session: provided that such party shall, within 
ten days after such judgment, give notice of such appeal 
to the other party or his agent, and also find security to 
the satisfaction of the clerk of Court for the costs of the 
appeal, and for payment of any sum or sums which may 
be found due by such appellant. The appeal shall be in 
^e form of a case agreed on by both parties or their 
agents, and if they cannot agree the Sheriff shall settle 
the case and sign it; and the judgment of the Judges of 
such division as it may be sent to shall be final and con- 
clusive. Regulations are to be made for facilitating 
disposal of appeals. A Sheriff-Substitute, in regard to 
eligibDity for promotion, shall be held to be practising in 
the profession of the law during the entire period of his 
holding the office of Sheriff-Substitute. 



COURTS OP THE CHURCH OP SCOTLAND 
BILL. 

This Bill, which has been brought from the Lords, and 
ordered by the House of Commons to be printed, is 
entitled, an Act for Removing Doubts as to the powers of 
the Church of Scotland, and extending the Powers of the 
said Courts: — 

Whereas it would much conduce to the interests of 
religion were ministers of parishes, against whom a libel 
has been found relevant for alleged immoral conduct, or 
for alleged error of doctrine, to abstain from exercising 
ministerial functions until the said libel has been disposed 
of by final sentence; but doubts exist whether the right 
of the Courts of the Church of Scotland to require and 
enjoin ministers of parishes so to abstain from ministerial 
functions in such circumstances may not be liable to legal 
impediment, and it is desirable to remove such doubts: 
and whereas it is expedient to declare the said right, and 
farther to declare the right of the Presbyteries of the said 
Church to make provision for supplying the ordinances 
of religion in any parish where the said ordinances have 
ceased to \)e performed by the Minister thereof: fie it 
therefore declared and enacted by the Queen's Most 
Excellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by" the authority 
of the same, as follows: — 

1. Whenever any Presbytery or other Court of the 
Church of Scotland shall have found a libel relevant, 
charging the minister of any parish with immoral con- 
duct or with error in doctrine, and shall have resolved to 
proceed to a proof of the said libel, it is herebv declared 
and enacted tiiat it is and shall be held to be the right of 
the said Presbytery to pronounce a deliverance requiring 
and enjoining such minister to abstain from the exercise 
and discharge of all ministerial functions of his office as 
minister of the parish until the libel shall have been fully 
investigated and finally disposed of; and in the event of 
an appeal against such deliverance the same shall continue 



in force until the same shall have been recalled by the 
Court of Appeal ; and the ordinances of religion in the 
said parish, so long as such deliverance is unrecalled, he 
administered in the same way as if the parish were 
vacant by the decease of the minister thereof: provided 
always, that nothing herein contained shall affect the 
right of such minister to his stipend. 

2. When, in the course of any judicial process affecting 
the status of a minister, or on the representation of any 
party having interest, it has been established to the 
satisfaction of a Presbytery, or other superior Cojot d 
the Church, that the minister of any parish is issue, 
and therebv disabled from discharging the duties of hi 
office, it is hereby further declared and enacted, that it 
is, and shall be the right of the Presbytery, unles u 
arrangement for the purposes after mentioned shall han 
been made on behalf of the said minister to the satisfiko- 
tion of the Presbytery, to appoint a qualified assistant 
to perform the duties of the charge until the said ndn- 
ister shall be enabled to resume the same, or until the 
parish thtJl be declared vacant, and, at the same time, to 
apportion and fix, by their deliverance appcanting snch 
assistant, an allowance out of the stipend not exceedisi 
one-half of the whole proceeds of the benefice, m 
which shall be payable so long as such assistant ehill 
hold and continue to act on his anpointment by the 
Presbytery; and such deliverance, when duly intimated 
to the heritors or others liable in payment of the stipeadf 
shall be equivalent to a legal and eompleted aasigiiatioB 
by the minister to such assistant of the portion of the 
stipend specified in the deliverance. 

8. When, by their final sentence upon a libel, i 
Presbytery, or other Church Court, shall saspend s 
minister from the discharge of the duties of his office 
for a term specified in the said sentence, it is heieby 
further declared and enacted, that it is and shall be bdd 
to be the right of the Presbytery to appoint a qualified 
assistant to discharge the said duties, and to apportioo 
and fix an allowance to such assistant out of the stipend 
not exceeding one-half of the whole proceeds of the 
benefice, and which shall be payable so long as neh 
assistant shall hold and continue to act on his appoint- 
ment by the Presbytery; and such sentence, whendnlj 
intimated to the heritors, or others liable in payment of 
the stipend, shall be equivalent to a legal ana completed 
assignation by the minister to such assistant of the pro- 
portion of the stipend specified in the sentence. 

4. Where, in any cause depending before a PiesbfteiT 
or other superior Court of the Chun^, a proof shall have 
been dlowed, it shall be lawful and competent for snch 
Court to appoint a qualified person, being an advocate, 
writer to the signet, solicitor before the Supreme Courts, 
or a procurator duly entered as a practitioner in anj 
Sheriff Court in Scotiand, of not less than three yean 
standing, to sit with them for the purpose of dictating to 
the clerk of Court the evidence given by the witnesiee 
examined in the course of the proof, and the oath de 
Jideli administratione officii shall be administered by ^ 
moderator to any person so appointed ; and it shall he 
lawful and competent for such Court, if it see fit, to 
appoint the evidence of the witnesses examined in the 
course of such proof to be taken down by a viiter 
skilled in shorthand writing, to whom the oath dejM 
administratione officii shall be administered; and the aid 
shorthand writer shall afterwards, and within such time 
as may be fixed by the Court, write out in foil the 
evidence so taken down by him in shorthand: and fhe 
extended notes, so written out, certified by the moderator 
and clerk of Court to be correct, shall be the record of 
the oral evidence in the cause: provided always, th^ 
nothing herein contained shall prevent any p^^^ 
Court, if it see fit, from taking down and recording tiie 
evidence adduced in any cause, according to the fonn 
hitherto in use. 
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SHERIFF COURT REPORTER. 



THE ATTORKBY TAX. 



Is a recent number we drew the attention of that 
part of the legal profession subject to this exceptional 
and obnoxious tax to an effort then being made in 
England and Ireland to obtain its repeal, if not in 
the present session of Parliament, at least in the 
next sessioa. While it is gratifying to find that 
petitions haTe been prepared and numerously signed 
both in England and Ireland, and presented to 
Parliament, we regret that so little attention 
has been given to the subject by the Solicitors of 
Scotland. Only one petition has as yet been pre- 
sented, and that is from procurators of Perth. That 
petition so ably presents the case of the Solicitors, 
that we print it in full, as it may form a model on 
which other petitions may be drawn, and we com- 
mend it and its arguments to the attentive considera- 
tion of the profession. 

We would again urge the subject upon the atten- 
tion of every Bar in Scotland, but more especially 
upon the Faculties and Legal Societies of the large 
cities and towns. 



"That the Certificate Duty on Attorneys, and a tax 
on Warrants to Prosecute, were first imposed in the year 
1785, to make up an unexpected deficiency. The War- 
rant Stamp, and all other stamps on law proceedings, 
were afterwards abolished, as taxes on the administration 
of justice, but the Certificate Duty remains, and has 
heen largely increased. At first, if a practitioner resided 
in London he paid £5, and if any other part of Great 
Britain £3 ; but it is now £9 for those resident in London, 
Edinburgh, or Dublin, and £6 for those resident else- 
where. 

" The members of the legal profession also pay large 
Buns to Government on articles of clerkship, and on their 
•dmission as attorneys, solicitors, or procurators. 

'* These duties are partial, unequal, and unjust; for no 
other profession than that of attorneys, solicitors, and 
pnxmratorB is charged with similar stamp duties, nor is 
any annual stamp duty imposed on the higher branches 
of the legal profession. The inequality of the tax is 



further proved by the circumstance that an attorney 
whose professional emoluments amount only to £100 pet 
annum is charged the same tax as one whose emoluments 
amount to £1000 a year. 

^^ Such duties, besides, are not founded on any just 
principle of taxation. 

**If a tax on the talent and industry of individuals 
engaged in a lawful calling be at all expedient, it ought 
to be levied, not only on the three learned professions, 
but on all merchants, bankers, manufacturers, traders, 
and others. A small tax on each would remove the 
grievances complained of, and, at the same time, produce 
far more than the amount now levied unjustly on attor- 
neys and solicitors. 

^* It is now an established principle that there should 
be no class legislation — ^tbat taxes should be general, and 
not be imposed for the protection of manufacturing, 
agricultural, or any other class. If, therefore, it be 
wrong to levy imposts on the community for the benefit 
of a class, it must be equally wrong to impose burdens 
on one class in exoneration of the rest. 

^^ The attorneys and solicitors, in common with their 
fellow-subjects, pay at least their equal share of all the 
taxes imposed on the community at large. The Certifi- 
cate Duty, which falls exclusively on their branch of the 
profession, is, in fact, an additional income-tax; and as 
they are required to pay income-tax on their professional 
earnings, they ought, in fairness and justice, to be re- 
lieved from the Certificate Duty; otherwise they are 
subjected to a burden double the amount borne by the 
other classes of the public. 

'* By the operation of many recent changes in the law 
and practice of the Courts, and by enactments relating 
•to deeds and other documents, the emoluments of the 
profession have been much diminished, although the dis- 
bursements continue very nearly the same. This is sub- 
mitted to the consideration of the Legislature as another 
reason, if another were required, why this tax should be 
repealed. 

** The petitioners do, therefore, humbly pray that it 
may please your Honourable House to pass an Act 
repealing the annual Certificate Duty payable by attor- 
neys, solicitors, procurators, notaries public, and other 
members of the legal profession." 

o 
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TOWN CLERKS' FEES. 



The following Memorial of the Society of Adrocates 
in Aberdeen and the Society of Solicitors of Perth- 
shire, was some time since laid before the Lord- 
Advocate (Moncrieff), and his opinion, which we 
append, will be found of considerable importance to 
the profession and a large part of the public : — 

The Town Clerks of Glasgow, Aberdeen, and Perth, 
and probably those of other Royal burghs who have 
held their offices prior to 1860, maintain that, according 
to the correct construction of ''The Titles to Land (Scot- 
land) Act, 1860," it is no part of their duty to prepare 
and expede the Notarial Instruments referred to in the 
Act; but that it is their privilege, when such instruments, 
expede by other notaries (even although done in conse- 
quence of the refusal of the Town Clerks to do so), are 
presented to them for registration in their registers, to 
exact the fees for necording them, and also the fees which 
they would have had right to draw prior to the passing of 
the Act, in respect of the preparation of Instruments of 
Sasine of equal length, and in subjects of similar value. 

By the 21st section of the Act, it is declared that no 
Town Clerk appointed subsequent to 8th March, 1860, 
''shall have any exclusive right or privilege of preparing 
or expeding any conveyance, instrument, or other writ 
applicable to land," etc., "provided always that existing 
Town Clerks, whether sole or joint, who, according to the 
present law and practice, are exclasively entitled to pre- 
pare Instruments of Sasine or of Resignation and Sasine 
in Burgage subjects, shall each, during the period to 
which his right shall extend under any legal appointment 
or agreement existing at the foresaid date, but no longer, 
be entitled to claim and receive from the person present- 
ing for registration, in the Burgh Register of Sasines kept 
by such Town Clerk, any conveyance which, when re- 
corded, will operate the effect of a recorded Instrument 
of Sasine or of Resignation and Sasine, such, but no 
other fees, as he would have had right to draw and to 
appropriate to bis own use and benefit, in respect of the 
preparation aud recording of the Instrument of Sasine, 
which, if this Act had not been passed, must have been 
recorded in the Burgh Register of Sasines in order to 
operate the like effect, as the recording therein of such 
conveyance; and the person recording such conveyance in 
the said Register of Sasines, shall bei bound to pay such, 
but no other fees, to such Town Clerk in respect thereof. 
Provided always, that, in estimating the said fees, such 
Instruments of Sasine or of Resignation and Sasine, shall 
not be computed as of greater length than the writings 
actually recorded, whereby such Instruments of Sasine 
or of Resignation and Sasine have been rendered unne- 



The ioterpretation clause of the Act declares that the 
*^ word deed and the word conveyance shall extend to and 
include original charters; charters, and writs, and procu-« 
ratories of resignation ; charters of adjudication and sale; 
dispositions; bonds and dispositions in security; bonds of 
annuity and of annual rent, and other heritable bonds; 
feu contracts; contracts of ground annual; decreets of 
adjudication, of sale (whether such decrees of adjudica- 
tion or decrees of sale contain warrants of infeftment or 



not); decrees of special service; precepts from Chancery; 
precepts and writs of clare constat; writs of acknowledg- 
ment; contracts of excambion, and other deeds and 
decrees by which lands are conveyed, or rights in lands— 
either absolute, or redeemable, or in security — are consti- 
tated or conveyed," ete. 

It thus appears that Notarial Instruments, nnleas ihej 
are to be held as included in the general description in 
the concluding part of the clause, ^re not oomprshended 
in these writings which, in the Act, are clamed under 
conveyances. When a title is completed by recordmg a 
conveyance, the Town Clerk is entitled to a fee equal 
to his former fee for preparing and recording an Instru- 
ment of Sasine. When the form of a Notarial Instru- 
ment is adopted, the party has to pay his agent, for its 
preparation, a fee for the duty corresponding to that 
which the Town Clerks formerly discharged and from 
which they now plead exemption; the Town Clerb of 
Perth maintaining that if they are asked to prepare 
Notarial Instruments, they do so as private agents for 
such a party, and will make a separate charge for the 
preparation of the Instruments. But the Town Clerkg 
claim in addition, not only the fee for recording tlM 
Instrument, to which no objection can be made, but alio 
a fee equal in amount to the former Sasine Fee. One 
purpose of the Act was ^*to dimmish the expense of 
completing titles,^' but by the interpretation contended 
for by the Town Clerks, that expense would be nearly 
doubled. 

The Town Clerks, while they refuse to prepare Notarial 
Instruments, according to the new forms, being a pri- 
vilege or a duty not committed to them by the statute, 
are ready to expede instruments of sasine in the old &na 
(which are still competent), and for the former fees; but 
there are cases—such as those specified in the fifteenth 
section— -in which instruments of sasine will not pnpplf 
the place of the statutory Notarial Instruments. 

The Society of Solicitors of Perthshire also wish to 
bring under the notice of the Lord Advocate the qnesUon 
of the fees exigible by the Conjunct Town Clerks of 
Perth under the Heritable Securities Acts of 1B45 and 
1847. There are two conjunct clerks of Perth— the one, 
Mr Archibald Reid, appointed previous to 1845, and the 
other, Mr William Greig, appointed in July, 1848— who, 
in recording bonds and transfers thereof, under the Heri- 
table Securities Acts, charge not only for recording the 
deed, but also an infeftment £ee, and fee for preparing 
sasine. 

The Society of Solicitors object to this. They main- 
tain that, in terms of the Act 8th and 9th Yict., c. Sit 
they are bound to pay the half of the infeftment and 
sasine fee to Mr Reid, the first appointed town clerk, 
and that Mr Greig, the last appointed clerk, is entitled 
only to the one-half of the fees of recording the deed. 
They do so, upon the ground that the Act 8th and 9th 
Vict, abolishes the inf<»ftment fee upon the death of the 
then existing Town Clerks. These were, at the date of the 
Act (20th June, 1845), Mr Mackenzie and Mr Reid, and 
betwixt them tie previous sasine fee was divisible, hi 
the year 1847, Mr Mackenzie died— his half of the sasine 
fee died with him — ^so that his successor, Mr Greig, ha« 
no right to any share of it. 

Mr Greig maintains he has a 
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meat fees; ^nd his riews respecting them are expresBed 
in a letter vritten by him to the Secretary of the Society 
of Solicitors of Perthshire, cUted Slsfc March, 1862, of 
the folloi^riog terms :^ 

"With reference to the meeting on the 28th instant 
of the Society of Procurators, you are aware X declined 
being bound by anything done by the society with 
lefereoce to the Town Clerks' fees. 

'*Yoa asked me for certain information, which I now 
proceed to give you, all referring to the question now 
ivaed under the Heritable Securities Acts of 18:15 and 
1847. 

*' There are now only three burghs interested in this 
qnestion — ^namely, Glasgow, Perth, and Dundee. At 
the time the Act of 1845 was passed, the Joint Town 
Clerks of Perth were Messrs Mackenzie and Reid. Mr 
Maekenzie died in 1847, and Mr Macfarlane was ap- 
pointed. Mr Macfarlane died in 1848, and I was then 
sppointed. Mr Reid and myself have thus been Joint 
Town Clerks of Perth since July, 1848. 

"I know that during Mr Macfarlane's lifetime, the 
old saline fiies wer« invariably drawn for heritable bonds 
and asRgoations thereof. When I entered on office in 
1848, I was informed that this course was adopted 
adrisedly, and that there were decisions (in the English 
Conrts at least) sanctioning the principle ; and further, 
that in Glasgow, the same view was taken and acted on. 
In these circumstances, no change was made — the old 
lasine fees continued to be charged. 

"When Mr Gray raised the present question (caused, 

I holiere, by the appointment of Mr Anderson, as Joint 

Town Clerk of Dundee, and his adopting a different 

nik), I wrote to the Town Clerks of Glasgow on the 

nbjeet, and had the answer from Mr Turner, which I 

i showed you, and of which I annex a copy. In Glasgow, 

; they made no nu>dification after the appointment of a 

Junior Town Clerk, andthey have thuaactedj on tfaeground 

that the office of Town Clerk is one and indivisible, and 

that though the emoluments may be divisible inter ««, so 

I loog as any of the incumbents continue in office, ap- 

; pointed prior to the passing of the Acts, the full fses are 

ttigible. I also observe, on referring to the Scottish 

I law Journal^ published in Glasgow, in 1860, Vol. II., 

p. 72, that the practice in Glasgow, in 1860, was in 

I aooordance with the views entertained by the Town 

I Clerb there. The opinion read by you of the Presi- 

^t of the Solicitors of Edinburgh was to the same 

effisct. 

/'To hold the office of Town Clerk other than in- 
oirisible, would lead to inextricable confusion. Take, 
^instance, a case very nearly at hand. Some persons 
^TB broached the doctrine that, under the recent Act 
of 1860, Town Clerks appointed before the Act are 
' ^ntiiled and bound to prepare the new Notarial Instru- 
»»t8 provided by the Act, whilst Town Clerks ap- 
pointed afterwards are not entitled or bound to prepare 
these instruments. I suppose, then, that, in such a case, 
vhen there are Joint Town Clerks— one appointed be- 
^ and the other after 1860— the holdere of the doc- 
^^ JQSt noticed will, and indeed must further hold, 
that the old Joint Town Clerk must prepare one-half of 
we Notarial Instrument, and then hand it to the pri- 



vate notary to complete the other half. This resnlt is 
an absurdity — ^wili neyer do. 

" (Signed) Wiluam Gbkiq." 

Copy of letter above referred to : — 

Glasqow, 19th /line, 1861, 
** I have just received your letter of the 17th instant. 
I handed your former letter to Mr Munro (who has 
charge of the department) to answer, and as he is now 
aiieent in Edinburgh, I regret I cannot have an oppor- 
tunity of referring to it, or ascertain why he did not 
answer it at the time. If I understand the query pat 
in your letter, it is — Whether we continued to exact the 
full fees, without modification, after the appointment of 
a Junior Town Clerk subsequent to the passing of the 
Heritable Securities Acts of 1845? I have to state that 
we did so, on the ground that the office of Town Clerk 
is one and indivisible, and that although the' emoluments 
may be divisible inter se^ so long as any of the incum- 
bents in office prior to the passing of the Act continue in 
office, the full fees are exigible. 

" (Signed) A. Turnbk." 



QUERIES. 

1. Are Notarial Instruments, ^^ Conveyances," in terms 
of the Act, so as to entitle Town- Clerks, appointed prior 
to 8th March, 1860, to charge, for recording them, such 
fees as they would have been entitled to for the prepara- 
tion and recording of Instruments of Sasine, etc., prior 
to the statute ? 

2. If they are entitled so to charge for Notarial Instru- 
ments prejen^e(i to them for Registration, are they bound, 
if called on, to prepare and expede the Instruments, in 
respect of which their charges are made, so as to relieve 
the parties of double Fees? 

3. Is a Conjunct Town Clerk, appointed since 20th 
June, 1845, entitled to any portion of Infeftment Fee, 
and preparation of Sasine, under the Heritable Securities 
Acts of 1845 and 1847; or is the previously appointed 
Clerk only entitled to the one-half oi such Fees, leaving 
to the Junior Town Clerk only the half Fees of recording 
the Deed? 

4. K the Town Clerks of Aberdeen and Perth should 
insist on drawing the full Fees presently claimed by them, 
in what manner should the Memoralists bring the matter 
in dispute to an issue ? 

OPINION. 

1. I am of opinion that Notarial Instruments are 
" Conveyances" in the sense of the Act; and that Town 
Clerks, appointed prior to 1860, are within the provi- 
sions of th& Statute, which regulate the preparation and 
recording of Conveyances in the preparation and re- 
cording of Notarial Instruments. 

2. I am of opinion, that if the party presenting the 
Deed or Instrument for registration does not employ the 
Town Clerk to prepare it, he must, in terms of the pro- 
visions of the Statute, pay to the Town Clerk the fees of 
preparation, as specified in the Statute; but if the Town 
Clerk is required to prepare it, and refuses, he will not 
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be within the scope of the statutory piovision. The 
proTision of the Statute never was intended to relieve 
the Town Clerk of any duty previously incumbent on 
him, but to leave parties free to employ their private 
agents, compensatiug the existing Town Clerks. 

8. The Town Clerk whose appointment is dated prior 
to the passing of the statute of 1845, and whose rights 
are saved by that Act, is entitled to exact the fees for* 
merly chargeable while he continues in office; the fact of 
a joint appointment having been made, does not affect 
this question, as the office is not divisble. 

4. The question may be tried by a payment under pro- 
test, followed by an action of repetition against the Town 
Clerk; or by an action to compel the Town Clerk to 
prepare the necessary Instrument, and record it, on pay- 
ment of the fees. I should not, however, anticipate that 
they wonld continue to refuse to prepare these Instru- 
ments, on payment of the statutory fees. 

(Signed) J. MONCRIEFF. 

Bdinbubgh, Noffeniber 8, 186S. 



SALAKIES OF THE SCOTTISH SHERIFFS. 



The following note of Salaries of the Scottish Sheriff- 
Substitutes we give in connection with the present move- 
ment for an advance of their salaries, as we took a some- 
what different view of the question on a recent occasion. 
This statement evidently emanates from the Judges, and 
may be looked upon as a supplement to the memorial 
presented to the Government: — 

Twenty-five Sheriff-Deputes receive, . . . £18,850 
But deduct the salaries of two Sheriffii who 
reside in their counties, and who get 
£1700 each, - . . . 3400 



Leaving for twenty-three Sheriff-Deputes, • £14,950 



Fiffcy-five Sheriff-Substitutes receive. 



£34,485 



The average salary, therefore, paid to each non-resi- 
dent Sheriff, who continues at the bar, with all his pro- 
fessional emoluments, and who visits his county only for 
a few days each year is £650; whilst the average salary 
paid to each Sheriff-Substitute, who has given up all 
professional emoluments, who resides in his county from 
yearns end to year's end, devoting his whole time to its 
judicial duties, and is excluded from any other sources of 
income, is only £627. 

But the two resident Sheriffs, who do not do more 
work, if as much, as the resident Sheriff-Subetitntes, are 
each allowed £1700 per annum. 

The following is the present allocation of salaries to 
Sheriff-Substitutes under the 87 section of the Sheriff 
Courts Act, 16th and 17th Yict., cap. 80 — maximmn 
salary, £1000 ; minimum salary, £500. 

There are ten Sheriff-Substitutes at £500, viz.— In 
Argyllshire, at Campbeltown; I^airnshire, at Nairn; 



Kinross-shire, at Kinross; Inverness-shire, at Loch- 
maddy; Zetland, at Lerwick; Peeblesshire, at Peebles; 
Perthshire, at Dunblane; Koss-shire, at Stomoway; 
Selkirkshire, at Selkirk ; Lanarkshire, at Lanark. 

Four at £525, viz. — In Argyllshire, at Tobermory; 
Clackmannanshire, at Alloa; Buteshire, at Rothesay; 
Orkney, at Kirkwall. 

One at £585, viz. — Inverness-shire, at Portree. 

Eleven at £550, viz. — ^In Aberdeenshire, at Peterhead; 
BanflSihire, at Banff; Morayshire, at Elgin ; Berwickshire, 
at Dunse; Inverness-shire, at Fort- William ; Kincardine- 
shire, at Kincardine; Elirkcudbright, at Kirkcudbright; 
Lanarkshire, at Hamilton; Linlithgowshire, at Linlitii- 
gow; Ross and Cromarty, at Tain; Wigtownshire, at 
Wigtown. 

Nine at £600, viz. — ^In Ayrshire, at Kilmarnock; 
Dumbartonshire, at Dumbarton ; Fifeshire, at Dunferm- 
line; Haddingtonshire, at Haddington; Ross and Cro- 
marty, at Dingwall; Roxburghshire, at Jedburgh; Stir- 
lingshire, at Falkirk; Sutherland and Caithness, at 
Wick. 

Three at £650 viz.— In Argyleshire, at Inverary; 
Lanarkshire, at Airdrie; Renfrewshire, at Greenock. 

Ten at £700, viz. — In Ayrshire, at Ayr; Dumfriesshire, 
at Dumfries; Mid-Lothian, at Edinburgh, one; Forfar- 
shire, at Forfar; Fifeshire, at Cupar; Inverness-shire, at 
Inverness; Lanarkshire, at Glasgow, two; Renfrewshire, 
at Paisley; Stirlingshire, at Stirling. 

Two at £800, viz. — ^In Aberdeenshire, at Aberdeen; 
Forfarshire, at Dundee. 

One at £850, viz.— In Perthshire, at Perth. 

Four at £1000, viz. — In Mid-Lothian, at Edinburgh; 
two; Lanarkshire, at Glasgow, two. 

There are thus only seven Sheriff-Substitutes who 
receive more than £700 per annum, and thirty-five who 
receive less than £650. 

The salaries, paid to the Procurators-Fiscal of Edin- 
burgh and Glasgow(who are subordinate officials to the 
Sheriffs) are respectively £1650 and £1925. 

The minimum salary of an English County Court 
Judge, with a very limited jurisdiction, is £1200. Ten 
English Commissioners of Bankruptcy, who perform the 
work in Bankruptcy which the Sheriff-Substitutes do as 
a portion of their regular duties, receive £1800 a-year 
each. 

The Sheriff-Substitutes ask for a re-allocation and in- 
crease of salaries mainly upon three grounds: — 

Firsts Because they conceive that the allocation made 
in 1853 was on too low a scale. 

Second^ Because it is notorious that in some instancei 
the allocation was unequal, by awarding salaries dispro- 
portionate to the work done in certain districts, as com- 
pared with other less laborious districts, when an unequal 
or even higher salary was allowed. 

Third, Because, even though the allocation had been 
unobjectionable in 1853, the additional duties which 
have been since thrown on the Sheriff-Substitutes, the 
increased expense of living, and the yearly increaflang 
importance of the office, entitle them to higher remunera- 
tion now. 
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JUDICIAL STATISTICS. 



At the present time, when the state of the judicial 
bosiness in Scotland is exciting so mnch attention, 
and inquiries into the causes of its diminution in the 
Supreme Court, contrasted with its great expansion 
in the Inferior Courts, we have thought it proper 
to give entire the statement recently made bj the 
Dean of the Faculty of Glasgow (Andrew Bannatyne, 
Esq.), in the shape of a speech to the Faculty, 
in vhich the state of Scottish judicial statistics is 
reviewed, and certain valuable results exhibited. 
So fiir as we know, this is the only public eflfort which 
has been made to show the great value of judicial 
statistics, and to apply the very meagre collection we 
have. Will no Scottish member do for Scotland what 
has already been done for England, and what the 
Marquis of Clanricarde has just done for Ireland 1 
We would suggest to the member for Greenock, Mr 
Donlop, whether he might not with advantage to his 
profession, which is already under such deep obliga- 
tions to him, use his influence with the Govern- 
ment and the House of Commons to urge the adop- 
tion of some really useful plan for the collection of 
Scottish judicial statistics. With the experience 
already gained in England and Ireland, there can be 
few difficulties to overcome. This subject would 
seem to lie more properly with the Lord Advocate, 
but as officially and otherwise he has more than 
enough to do, we think it would be better in the hands 
of Mr Dunlop. Meantime we recommend a careful 
perosal of Dean Bannatyne's excellent speech. 

The Dean said— The subject of judicial statistics, to 
which I am about to call your attention, is one of con- 
siderable moment, and has been occupying my thoughts 
for some time. It has always appeared to roe not only 
a very important but a very interesting subject in refer- 
ence to its bearing on Law Reform, and I now propose, 
^th your permission, to move that a Memorial be pre- 
sented, both to the Lord Advocate of Scotland and to the 
Home Secretary, praying them to authorise the compila- 
tion of statistics, from year to year, in regard to all the 
Oonzts of Law in Scotland, similar to those which have 
been compiled for the last three years in England. 

I do not know that I require to say much to recom- 
Jnend this subject to your consideration. It is obvious 
that to ascertain the working of the present judicial 
system — wherein it is perfect and wherein it partakes of 
Jjaperfection — is an essential preliminary to the proposal 
of any amendment; and I feel that in Scotland we are 
jery {an behind in this subject of judicial statistics- It 
« true a great deal has been done, since the commence- 
Dicnt of the present century, in the improvement of our 



Courts of Law, particularly of the Supreme Court. The 
separation of the Court of Session into two chambers in 
1808, and the appointment of permanent Lords Ordinary 
in 1810, was a very great step in advance in the mode of 
transacting business in the Court of Session. Then we 
had trial by Jury in dvil causes introduced in 1815. 
But how far it has yet been an improvement, and how 
far it can ever be domesticated in Scotland, are matters 
of grave doubt with us all. Let us hope, however, that, 
as a preliminary to farther improvements, the introduc- 
tion of trial by Jury may prove to have been an advance 
in the right direction. Then came the Acts of Parlia- 
ment of 1826 and 1850, which introduced much more 
exact forms of pleading in causes depending before the 
Court of Session. It was of course impossible to expect 
that these Acts should prove perfect in their provisions, 
or that they could be worked so as to produce a form of 
process in itself absolutely unobjectionable. I think it 
will, on the contrary, be made evident, in the course of 
these remarks, that they require extensive amendment. 
These Acta were passed after lengthened inquiries by 
more than one Law Commission which sat between 1815 
and 1834. Then we had a similar course of improve- 
ment in our procedure in the Inferior Courts. The 
Sheriff Courts in 1838, and again in 1853, were the sub- 
ject of legislative enactments, introducing very valuable 
alterations, but this Faculty lately gave expression to 
their conviction that farther improvements were required 
in the form of procedure in the Inferior Courts. I do 
not, however, at present mean to enter upon details, but 
simply to call attention to the ground which has been 
already passed over, with a view to consider what may 
be advisable in future. ' 

We must all feel that the improvement of the Court 
of Session is itself an object of paramount interest not 
only to the public, but to ourselves professionally. A 
very large portion of the business of Glasgow must 
always go to the Supreme Metropolitan Court. It is 
occupied to a great extent in the adjudication of those 
cases from this city and neighbourhood which originate 
in it, and we have the additional motive for improving it 
that it is the tribunal by which are reviewed the deci- 
sions of our Inferior Judicatories. Kow I think I shall 
take you along with me when I say that as long as the 
Supreme Court exist&— and it would require a very great 
social revolution to render it advisable to innovate upon 
its constitution— as long as it exists, it is a very import- 
ant object to maintain its character for learning and in- 
dependence, and to see that the bar itself consists of that 
superior element which enables the bench to be benefi- 
cially recruited from its ranks. The bar has been hitherto 
an object of ambition to the aristocracy of the country, 
to the middle classes, and to those men who are perhaps 
entitled to still more honour, who have raised themselves 
by their innate powers to social eminence and distinction. 
But whatever the composition of the bar may be, it is 

u 
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quite obyious that a clasB of men, whoee pecaliar edaca- 
tion and training are intended to fit them for idding in 
the administration of justice, is one of the most yaloable 
institutions which any free country can posseas. We 
ought, therefore, by every means in our power to en- 
courage the bar, and see that its privileges are not 
trenched upon, or its honours and emoluments improperly 
diminished, so as to deprive it of what may be requisite 
to attract to it the highest talent, and greatest legal ac- 
quirements. I mention this because there is an idea 
afloat that gentlemen of our profession, who are practis- 
ing in provincial towns, have a jealousy of Edinburgh 
and of Edinburgh legal institutions. I apprehend that 
such is very far from being the feeling in our body. 
(Hear, hear.) On the contrary, I think that our interest 
and our feelings would alike 1^ us, so far as we have 
any influence, to improve the Court of Session, and to 
improve the status of the practitioners who there conduct 
our causes. I hope that in the long run we shall get the 
assistance of the public generally, and more espeMcially of 
the mercantile community in this city, in promoting such 
improvements as we can demonstrate to be necessary. 
But to understand tJie advantages as well as drawbacks 
of Uie present system, and still more to put ourselves in 
a position to suggest improvements, it is necessary care- 
foUy to amJyse the way in which the existing rules of 
procedure work. 

It is with such views that I now urge on you the 
propriety of our taking up the question of judicial 
statistics. Statistics have often been brought into bad 
repute from the way in which they have been used. 
There is no doubt that when unintelligently used, 
statistics have often furnished an arguer with very 
dangerous weapons, and, therefore, when there is a 
necessity for resorting to statistics in support of any 
position we mean to maintain, it is essential that they 
should be used with the utmost caution and distrust as 
to the possibility of error. It may be, for instance, that 
the figures which are supplied b^ statistics are in them- 
selves incorrect, either from accident or design, or they 
may be imperfect. That is one source of error. Another 
very frequent one is that the headings under which the 
figures happen to be arranged are ill expressed or vague, 
or easily misunderstood. LasUy, it is quite possible that 
error may be occasioned by omitting to record some 
particular fact, which if stated might influence the 
conclusion to which we come on the fiiith of the other 
statistics disclosed. There are thus to be guarded 
against errors both of commission and omission. Assum- 
ing however that due caution is used, I know no firmer 
foundation on which to argue than correct statistics, and 
under that conviction I mean to direct your attention to 
what has been done in England, as well as what has 
been done in Scotland, and to suggest to you what is still 
requisite to bring us into a position of equality with our 
Southern neighl^urs. In doing so I hope I ^11 be able 
to avoid falling into the very error I have now warned 
you against of trying to make deductions from imperfect 
premises. At the same time it is necessary that I shouM 
speculate to some extent on the data we already have, if 
for no other purpose than that of pointing out the 
deficiency of our information. In doing so, however, I 
shall endeavour to avoid drawing authoritative and final 
conclusions, at least so far as Scotland is concerned, being 
alive to the risk that these may turn out to be untrue 
when a more perfect system of statistics shall have been 
established. 

With reference to what has been done in England, 
there is lyiuj^ on this table a very interesting blue book, 
consisting of upwards of 170 folio pages, which is devoted 
entirely to judicial statistics. A system of annual re- 
turns was begun under the sanction, and at the expense 
of Government, in 1859, and a public officer* was ap- 

• "The ludioial BUtistlofl for the year 1860 have been prepared in 
the tame loxm and under the same heads as those for the preceding 



pointed by whom the facts were ascertained, and ths 
figures classified nnder their proper headings. The 
return for 1861, which is the one now before me, has 
only recently been printed by the Queen's -command &r 
the use of both Houses of Parliament. It is divided into 
two parts, the first part is one with which we have, per- 
haps, no immediate concern — ^that of police, criminal 
proceedings, and prisons. The facts there disclosed 
must be deeply interesting to persons who desire to study 
those subjects, but they do not fall within our present 
inqui^. Part Second, devoted to the Courts of Com- 
mon Law, of Equity, and of Civil and Canon Law, u 
the one we must personally feel most interested in. 
There are two sub-divisions, one of causes which occur 
on the Crown side, and the other of causes on the 
plea side, or civil causes. It is only with the civil side 
we have to do at present. The tabular returns of that 
department occupy about 40 pages, and the introductoqr 
and explanatory remarks about 30 pages. 

Now, looking to the contrast which I shall by and bye 
draw between England and Scotland, it is an important 
matter to know that there has been a very decided in- 
crease in the civil business in the English Courts of Com- 
mon Law between the years 1859 and 1861. I have not 
the means of knowing whether or not the increase had 
been going on for a length of years before 1859, hat 
there is no doubt that from 1859 to 1861 there was a 
large increase. The increase of 1861 above 1860, esti- 
mated by the number of writs of summons issued, mi 
17-1 per cent., and of 1861 above 1859, 82-4 per cent 

The number of writs of summons which were iasned in 
1861, in the three Courts of Law — the Queen's Bem^ 
the Common Pleas, and the Exchequer, was 114,801. 
The number of appearances entered on these writs was 
29,100. You are aware that in the Common Law CooriB 
in England, unless an appearance is entered by the de- 
fendant peremptorily within eight days after the wiit 
has been served, judgment may be entered up agaimit 
him. I shall have occasion, by and bye, to point oat to 
yon the distinction between the English and the Scotch 
forms of proceeding in that respect. 

The judgments pronounced by the three Common 
Law Courts during the year were 41,297; the executioDB, 
or what we would call the diligence in execution, foUov- 
ing upon these judgments, were 30,533. Then we come, 
in the returns which I am now turning over rapidly, to 
an interesting noatter, the number of civil causes entered 
for trial by Jury in the three Courts. Of the 29,100 in 
which appearances were entered, there were set down for 
trial at Westminster, 2,327; and at Nisi Prius, 1,251— 
together, 3,578. Of these, when the cases came on, 
there were 975 defended, 193 undefended, and 1,263 
withdrawn. Such facts are of the greatest value in 
enabling us to answer the question— What is the extent 
of business done in Court? — ^and you will find a dear 
summary of the results in a paragraph of the Introdac- 
tory Remarks, p. 103. 

There follows in a subsequent part of the returns a 
description of the nature of the suits tried, classified 
under thirty different heads. I will not trouble yon 
with reading the whole of these heads, although the 
perusal of them gives an instructive view of what forms 
the staple business of a Court of Law. But I may men- 
tion that the largest classes are those headed, goods sold 
and delivered, 289; breach of contract, 215; bills aod 
promiaaory notes, 221; work and labour done, 162; 
recovery of land, 156; and trespass, 174— making 1,217 
cases. With reference to the 41,297 judgments, it is 

yean. The able direction under which their enangement vm fixit 
planned and carried into effect, pnnnant to the inatniotiona of the 
Secretary of SUte, has, howcTer, been loet by the retirement of lir 
Badgrave, whose great experience in matters connected with tfa* 

Klice, and long acquaintance with the criminal retoma, the crimSiMl 
w, and the procednre of the Courts, pecoliarly fitted him Uu ft* 
task which was confided to him, and which he so saooescf nlly aoooD- 
pliahed."-J«Mite<a{ StatUtiM, En^Umd, 1S60, Introdueton aid B^l»- 
natory Bnurkt, p. v. 
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canons to find tluit only 62 were decided on detnorrer, 
and 29 on special cases. You are aware tbat demurrer 
in ihe law of England corresponds very nearly with the 
QoeBtion of relevancy in the procedure of the Scottish 
CourtB. It is not exactly the same, but I think I cannot 
compare it to anything so nearly alike as our plea of 
relevancy, which, aa you know, is a fertile source of 
litigation in Scotland. 

We next come, in the returns, to a dissection of the 
results of the yerdicts of 1861. The number of verdicts 
is stated to be 2,371, and the way in which these causes 
were disposed of was as follows: — ^The verdicts for the 
plaintiff were 1,483; verdicts for the plaintiff subject to 
qpecial case, 26; do. by consent with reference, 143; 
verdicts for the defendant, 339 — ^the balance were, of 
course, either discharged or nonsuited, or the record 
withdrawn. Now, it must strike you very forcibly that 
the number of verdicts for the defendant is only 339, 
while the number of verdicts absolutely for the plaintiff 
is 1,483. That single fact seems to afford the strongest 
evidence of the necessity of law as a means of enforcing 
the just rights of litigants. Then what is very curious 
is, that of such of these verdicts as were given for specific 
amounts— 1,370 in number — there were 364 for sums 
under £20; 869 from £20 to £50; 234 from £50 to 
£100— making altogether 967. The remainder, being 
&r snms above £100, was 403. So you will observe that 
those for sums above £100 formed less than one-third of 
tiie total number decided. The large proportion of cases 
below even £50 of value is a striking proof of the 
&d]itieB given by the Supreme Courts in England for 
the recovery of debts of comparatively sfnall amount. 
Those under £20, and from £20 to £50, actually form 
together more than one-half of the whole; and tins not- 
withstanding that the doors of the County Courts are 
open throughout England for the reception of this class 
incases. 

Then wo come to a table showing that, of the 30,523 
executions iasued, there were against property, 20,410; 
agamst the person, 9,476— so that in England about 
two-thirds of the executions appear to be directed 
sgainst property, and only one-thiixl against the person. 

Then follows another very valuable table, from which 
we are enabled to draw the conclusion that of the appli- 
eattons for new trials in 1861 more than three-foorths 
vere refused, either without granting a rule, or on argu- 
ment, and that not one-fourth of the total number of 
applications were granted. Nothing can be more satis- 
nctoiy than that this very large proportion of the 
verdicts impugned, should have stc^ the test of a sifting 



A little farther on there is another part of the return 
which possesses a peculiar interest for us, and I vrill 
point out to you by and bye wherein that interest con- 
wtis. I refer to the return of "remanets," or cases 
standing over undecided at the end of each term. They 
seem h^gest in the Queen's Bench, I do not know for 
▼hat reason. But altogether, they do not amount to 
mve than a very small per centage of the cases brought 
into Court, and tried within the year. 
^ We come next to a matter which is also very instruc- 
tive to us in Scotland — the business, chiefly formal, 
which is conducted in England in the Judge's chambers, 
uid that mostly by Attorneys, and only on exceptional 
pocaaons by Counsel. This forms perhaps the most 
important distinctive characteristic of the English, as 
compared with the Scotch forms of procedure. A great 
Joiny of those steps which occupy the Lords Ordinary of 
the Court of Session, sitting in Court, and attended by 
Coonsel, are conducted in England before a Judge in 
^ambers by Attorneys, so that there are saved both the 
Coonsel's fee and the expense of instructing him. The 
number of these ^^ motions," as we would call them, is 
yiy large indeed, showing the extent of business which 
English Judges undertake in chambers, and which is 
wsposed of in a flour less expensive form than in Scotland. 



There came befok« the Judges in chambers, in 1861, 
45,814 summonses. There were besides, of common 
orders, 38,876; special orders, 12,820; affidavits, 22,065; 
affidavits filed, 18,851; exhibits before Judges, 4,280. 
Attendance by Counsel (each side) 3,894— Hshowing a 
vary large proportion of business done without the 
attendance of Counsel. Now, gentlemen, in reference 
to this enormous mass of work, recollect that the bench 
of the Common Law Courts in England consists of only 
fifteen Judges. 

Another table, which I shall notice, informs us that 
the total number of writs of error and appeals, in the 
year 1861, was greatly under 100; and of these the 
number of reversals was less than ten per cent., evincing 
a most satisfactory state of matters. The surplus in the 
suitor's fee fond is large and steadily increasmg. This 
completes what I have to say in regard to the Common 
Law Courts in England. 

I shall now advert to the County Courts, which are 
perhaps more immediately interesting to us in our char- 
acter of local practitioners. In these the number of 
plaints or summonses in 1861 was 903,957, and that also 
IS an increasing number as compared with the years 
1859 and 1860. We are not told, and in this respect I 
think the English returns are defective, in what number 
of these cases no appearance was entered. But of 
plaints in which appearance was entered, there were 
decided by a Jury 923, and without a Jury, 473,351; 
and it is worthy of remark that the number decided by 
a Jury, in these Local Courts, is not an increasing 
number. Then, the judgments for the plaintiff upon 
causes argued were 842,530; do. by consent, 191,323; 
and by default, 1,003— making altogether, 534,856. 
There were judgments for the defendant, in respect of 
nonsuit or of al»olvitor, as follows: nonsuit, 9,827; and 
absolvitor, 9,449— making together, 19,276. So that 
while there were 534,000 judgments in favour of the 
plaintiff, there were not 20,000 in favour of the defon- 
dant. I find by a little calculation that the number of 
cases in which there were no judgments, including, I 
presume, those stopped by the plaintiff before coming 
into Court, either in consequence of his obtaining an 
extngudicial settlement or abandoning his suit, was 
349,825. Then there were warrants of commitment, 
26,696; there were debtors actually imprisoned, 8,635; 
executions against goods, 129,140; and sales made, 4,913. 

The total amount which was involved in the plaints 
was £2,168,337, and the total judgments given was 
£1,076,556. The difference between the two amounts 
must, if I read these statistics aright, represent snits 
abandoned, as well as partial and total absolvitors; or, 
in other words, the plaints have not been prosecuted, or, 
if prosecuted, not sustained to the extent of the differ- 
ence between these two figures. The total amount of 
costs awarded in the litigations which took place in the 
County Courts was £43,418. 

As to the amount at issue in each class of cases, it is 
interesting to know that, for sums of 408 and under, 
there were 330,807 cases; for 40s to £5, 95,044; £5 to 
£10, 36,056; £10 to £20, 17,203; £20 to £50, 4,731; 
£50 and upwards, which can only be brought before the 
County Court by agreement, 204. It is curious to 
observe that the number of these cases which have by 
consent been brought before the County Courts is rapidly 
increasing; in 1859 there were only 16, in 1860 there 
were 17, and in 1861 there were 204. This exhausts all 
I have got to lay before you in regard to the County 
Courts. 

The introductory remarks and the setums go on to 
dve the statistics of various other Courts— Bankruptcy, 
Insolvent Debtors, Chancenr, Admiralty, Consistorial, 
Ecclesiastical, and House of Lords. The statistics of the 
BanJuruptcy Court must be exceedingly interesting to 
our mercantile community. But I have not time to 
enter upon them, and must refer you to the volume 
itself^ pages 109 to 113, and 150 to 152. As to the 
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Honae of Lords, the total number of appeals entered m 
the House of Lords for 1861 was 64. Of these, there 
weie from Scotland alone the sadly disproportionate 
number of 30. Of these Scotch cases, 10 were with- 
drawn or abandoned, which is a much larger proportion 
than those withdrawn or abandoned in England. Fifteen 
were heard, and of these nine were affirmed and six were 
wvOTsed. ^ ^ , . , . t T 

Now, these judicial statistics for England, which I 
have thus exhausted, seem to me of a yery perfect char- 
acter. There is, however, one omission, perhaps un- 
avoidable in English Statistics, although very important 
to us as regards our own statistics. It is an answer to 
the question. What is the average lifetime of a law plea? 
It is very obvious that in reference to ascertaining the 
expense, the duration or average duration of a law plea 
Is of importance. In fSwt, it forms the only key we are 
likely to obtain to the expense of litigation. Without 
the consent of the parties in each separate case, we could 
not obtain any general return of the amount of the costs, 
and even that, if obtw^, would be imperfect, unless the 
amount were split up, so as to distiDguish the expense of 
every different stage in the progress of a law plea. The 
only information we could obtain by a statistical return, 
is the amount of taxed expenses, where these have been 
awaided to one of the parties. We are therefore inter- 
ested, for more than one reason, in the Question, What 
is the average lifetime of a law plea? The reason why 
there has been no attempt to ascertain this fact in 
England, is probably that the endurance of a case is so 
short, as seldom to run from one year into another. 
From all I have been able to learn by inquiry, I believe 
the namber of cases enduring for more than one term is 
exceedingly small. 

(To he continued,) 



THE ATTORNEY TAX. 
The real work of next Session — so far as solicitors 
and attorneys are concerned — will l^ an agitation for 
the repeal of the obnoxious Certificate Tax. Enough 
has been done this year to prepare the House of 
Commons for a vigorous attempt next year to obtain 
the total repeal of this impost. There have been 
petitions on the subject from England, Ireland, and 
Scotland, some of them very numerously signed. 
One sigoed exclusively by English solicitors, and 
forwarded through this journal, bore the signatures 
of 232 solicitors and firms of solicitors. Another, 
also presented through the agency of the Solicitcr^s 
Journal, was signed by 150 Irish solicitors and firms. 
The council of the Metropolitan and Provincial Law 
Association, representing a large constituency through- 
out the provinces ad well as in the Metropolis, lent 
its aid in the shape of a petition, which, containing 
as it did an able summary of the arguments against 
the tax, may be usefully adopted on future occasions. 
All these efibrts will not be without their result, 
although no one expected any immediate effect. The 
reduction of the tax ten years ago was obtained only 
after a persistent agitation of the question for three 
or four sessions. It is not likely that its total repeal 
can be gained upon easier terms. If it is worth hav- 
ing it is worth fighting for; and unless solicitors are 
prepared to do battle for it, they may save themselves 
any further trouble about it. From the numerous 
communications wHch we have received on the sul^- 
ject, we have no doubt that a very large proportion 
of the attorneys and solicitors of the three kingdoms 
feel the annual certificate duty to be an oppressive 
and unfair burden; but there is a notion abroad that 
k is almost hopeless to expect its complete r^novaL 



Yarioos causes hare contributed to the prevalence <^ 
this notion, not the least of them being the well- 
known reluctance which every Chancellor of the 
Exchequer feels towards every project for diminishing 
the revenue. We have, however, already shown how 
any deficit produced by the abolition of the annual 
duty might be almost entirely made good by a whole- 
some increase in the charge upon admission into the 
profession of an attorney, and by a corresponding 
increase upon a stamp payable upon a call to the bar. 
A measure of this kind would not only recompense 
the public exchequer, but would have a salutary 
effect in checking the too great immigration which of 
late years has set in towards the legal professicm. 
We have little doubt that Mr QUdstone wiU see no 
insuperable difficulty, but rather some great advan- 
tages, in such a measure, so that there is no real cause 
for discouragement on this ground. Another cause 
of the feeling of doubtfulness on the subject whidi 
some people indulge in, is the result of the agitation 
tea years ago. They cannot help thinking that what 
was then done was something like a compromise 
binding upon the present generation, or at all events 
that the Government regard it in this light. We 
are able to say, upon a careful perusal of the accounts 
of what took place in Parliament at and for some 
sessions before the passing of the Act of 1853, that 
there is no foundfttion whatever for such a state- 
ment. There was then, in truth, a strong probability 
of the attorneys and solicitors obtaining a total re- 
peal of the annual tax;, and it was only by a kind 
of legerdemain, and to the great surprise of the 
profession, that the Chancellor of the Exchequer 
brought in a measure for its reduction, accompanied 
by other reductions that were of no benefit what- 
ever but rather a disadvantage to the profe^on. 
The whole question is therefore free from any such 
considerations, and it only requires unity and energy 
on the part of the solicitors to obtain an object which 
the great majority of them very much desire, and a 
considerable number regard as of serious importance: 
If before next session an influential committee, who 
will really put their shoulders to the wheel, can be 
got together to devise a plan of action for the United 
Kingdom, there need be little doubt about the resnltw 
What has been already done this year shows that 
there are throughout the country, and also in Scot- 
land and Ireland, a large number of solicitors who are 
willing to work in the cause. All that is wanted is 
some centre of action, and this of course ought to be 
in London. We have received from the provinces 
the names of several gentlemen who would be willing 
to act on a committee. All, or nearly all, the leading 
metropolitan solicitors are so much pressed with 
business as to make them little inclined for taking 
an active part in the proceedings of such a body, bat 
there will be little difficulty in obtaining the co-opera- 
tion of some of them. There should, then, be no 
delay in forming an association for the purpose of 
bringing about the passing of the measura We do 
not mean to propose anything like a public oiganisa* 
tion, with salaried officers supported by voluntary 
subscriptions, but merely a large committee of a 
somewhat representative character, with honoraiy 
secretaries who would not grudge bestowing their 
labour to some extent for the good of their brethren. 
— From ilie SolicUofs JoumaL 
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6enilem«i3, I bare next to call yonr attention to the 
question of Scotch Judicial Statistics. Here, I am sorry 
to 8&J, the materials we have are exceedingly meagre. 
There is, in fact, only one statutory annual return from 
the Court of Session, and it is contained on a single sheet 
of paper. The information it conreys is clasdfi^ under 
two heads— the Outer and the Inner House. Under the 
former there are six columns. In the first of these are 
given the names of the Lords Ordinary; in the second 
the number of cases for the first time enrolled before 
each Lord' Ordinary; in the third, the number of decrees 
in aheenoe; in the fourth, the number of final judraents 
pronounoed in litigated causes. With regard to the two 
other columns, it is unnecessary that I should trouble 
joa at present. Then under the second head — the Inner 
Hooae — there are also six colunms. In the first, the two 
diviaions are separately classed. There is in the second 
oohmn the number of reclaiming notes against judgments 
of the Lords Ordinary, presented in course of the year; 
in the third column, tiie number of incidental and sum- 
mary applications, distinguishing those which were merely 
matters of form from those that were litigated. The 
fourth column gives the number of final judgments in 
litigated causes, decided without the interyention of a 
Jury. And the last column with which I shall trouble 
70a gives the number of causes tried by a Jury. This 
retom was begun to be compiled in the year 1881, and 
it is the only regular annual return we have from the 
Coort of Session. There have been occasionally, on the 
motion of Members of Parliament, isolated returns made, 
hut none of them except one, which I shall by and bye 
Kfer to, have been of great importance. 
. I shall therefore confine toy attention, in the first in- 
stance, to this annual return. I have made up fix>m the 
materials it contains a tabular view of the business of 
the Court of Session since 1881, which affords some very 
interesting results. I find that the total number of causes 
for the first time enrolled before the Lords Ordinary, from 
1831 to 1861 inclusive, was 48,331; the number of de- 
crees in absence, (excluding one year for which we have 
no return) 15,143; the number of final judgments pro- 
noonoed in the Outer House in litigated causes, 19,606; 
uid the reclaiming notes during these years, 10,252. 
These figures are interesting to us in more than one re- 
fipectw They afford, among other things, the materials for 
& cnrious contrast — while in England more than two- 
thirds of the causes are disposed of in absence, it appears 
that only about one-third is so disposed of in Scotland. 
I^e question naturally arises, What can be the cause of 
^ discrepancy? and the only probable ground I can 
■Qggest to you for it is the greater expense of our sum- 
mons as compared with the English writ. I have made 
^ partly from these and portly from other materials, 



which the research of a fHend has obtained for me from 
the records of the Court of Session, an abstract of the 
number of causes that came into the Court of Session, 
through the Outer House Bolls, from 1780 up to the end 
of 1860 inclusive, a period of 80 years, distinguishing 
each year and the average of every seven years. I shaS 
read to you the number of causes for every seven years, 
and it will prove very conclusivelv the rapid fiEdling ofT 
that has taken place, especially of late years, in the busi- 
ness of the Court of Session. In the first seven years 
the average number per annum was 2,184 ; in the second 
seven years it had risen to 2,698 ; in the third period of 
seven years it fell to 2,511 ; and in the fourth period of 
seven years to 2,441 . These four septennial periods bring 
us to the time of the reconstruction of the two divisions 
of the Court of Session in the year 1808. From that 
time the falling off becomes more marked in every suc- 
ceeding period of seven years. The fifth seven years 
ending 1815, shewed an average of 2,448; the sixth period 
ending 1822, 2,365; the seventh period ending 1829, 
2,018; the eighth ending 1886, 1,879; the ninth period 
ending 1848, 1,542; the tenth seven years endine 1850, 
had fallen to an average of 1,516; and the eleventh 
period of seven years ending 1857, had fiillen to 1,510. 
The four years since 1857 give an average of only 1,257. 
These statistics, compared with the others which I have 
been quoting to you, enable us at all events to draw this 
conclusion, that while the business of the English Com- 
mon Law Courts has been rapidly increasing, notwith- 
standing the recent establishment of the Countv Courts, 
the business of the Court of Session has, since the begin- 
ning of the present century, been regularly falling off; and 
that notwithstanding the fact that, in 1880, the separate 
jurisdiction of the Commissary and Admiralty Courts 
was abolished. It is true that there are cases in the Inner 
House which do not pass through the rolls of the Outer 
House, and to some extent that circumstance may affect 
the accuracy of the return. But I am of opinion that 
the number of those Inner House cases has not increased. 
No return prior to 1881 shews the number of decrees in 
absence. We know it only from the annual returns 
begun in 1881. The number of trials by Jury does not, 
I l^lieve, exceed on an average 80 per annum. 

You will recollect that the returns to which I have 
already referred giving the number of causes instituted, 
and the decrees in ab^nce in each year in the Court of 
Session, are made up, like the English judicial statistics, 
on a principle which does not give us ihe history of any 
one case during its progress through the court. It merely 
discloses the total number of cases which pass through 
the different courts, in certain specified years, and there- 
fore there may be, and no douot there are, at least in 
Scotland, cases which continue to depend in the courta 
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£ar jeaiB, and which, althongh firat entered in the return, 
we shall sappoee, of 1830, do not appear as final judg- 
ments till I860. Bat there has beini recently another 
and rerj interesting return upon a different principle 
made upon the motion of Mr Caiid, the member for 
Stirling, which appears, when analysed, to yield very im* 
portant results. 

It is a return intended to shew the whole legal businesB 
transacted in both the Supreme and the Inferior €k>urtB 
of Sootlimd during the year 1860. In the first portion 
of it, which consists of twelve folio pages, and is applic- 
able to the Court of Session, there are columns which 
give, first, the number and the names of all the litigated 
causes decided durine that year; second, the length of 
time during which eadi of these causes was in dependence 
in that court; third, the expenses awarded to the losing 
party; and fourth, the amount decerned for when the 
action contained pecuniary conclusions. 

Let us analyse this return of Mr Caird*s. From it we 
find that the number of litigated causes finally decided 
in the Court of Session (that is, in both the Lmer and 
Outer House) in 1860 was 583. The other return to 
which I have already referred, I mean the annual return, 
gives the number in the Outer House alone for the same 
year as 556, and in the Inner House, 320. I think that 
it is probable that in the latter return, the same case, 
when carried by reclaiming note to the Inner House, is 
counted twice, once in the Outer and once in the Inner 
House. There seems no other way of reconciling the 
two returns with each other. But assuming that it is 
not so, and that the annual return is the most reliable 
one; the whole businesB of the court for 1860 will have 
consisted of the adjudication of between 800 and 900 liti- 
gated causes. It is very obvious, however, that we stand 
much in need of an omcer, like Mr Bedgrave, to take 
charge of our judidal statistics in Scotland, so as not only 
to secure accuracy but to s^e us the results arranged in 
a more intelligible form. There is for instance an ambi- 
guity in this return of Mr Caird^s, viz., What is meant 
by ^* litigated causes?" I find a most extraordinair 
statement in the return — that some of those, so called, 
litigated causes have depended only three days in the 
Court of Session, and a good many only from tluree to ten 
davB. These were most probably cases disposed of in the 
Bui Chamber, but I was startied to find that the amount 
of expenses in some of them was considerable. The 
doubt, however, as to what is really meant by a ^Miti- 
gated cause*' necessarily gives rise to distrust of the 
accuracy of the return, and detracts considerably from 
,'itB value. 

We now come to consider the time during which the 
actions decided in 1860 depended in court. I have ana- 
lysed this column, and classified its contents in a tabular 
form, BO as to shew approximately at a glance the length 
of time the causes of 1860 depended in court. It will be 
afterwards seen that I have done the same thing with 
the Inferior Courts, and have compared the results. I 
have first classified the causes in the Court of Session, as 
under or over one year; but under each of these two 
dividons, I have several subordinate heads. Thus, under 
the First Division, ^^ one year," I have separate columns 
shewing the number '^ under ten days,*' fix>m ^' ten to 
twenty days;" "twenty to a hundred days;" "two hun- 
dr^ to three hundred and sixty-five days;" which, com- 
bined, give the total under one year. Under the Second 
Division, "above one year," I have "one to two years;" 
"two to three years;" "three to four years;" "four to 
five years;" "five to ten years;" "ten to twenty years;" 
"twenty to thirty years;" "above thirty years;" and 
these combined give the total of "one year and upwards." 
Well, it appears that the lifetime of the greatest number 
of causes m the Court of Session, when so classified, is 
from one to two years. The total number decided in 
1860 under one year, was 253, while there were 320 not 



decided until they had depended one year and upwards. 

Then in regard to the column inMr Caird^s retum,Bhev- 
ing the taxed expenses awarded against the losing party in 
the Court of Seonon, this item is given in only a limited 
number of cases, and does not affo»l the means of fonn- 
ing any reliable conclusion as to the absolute expense of 
litigation. It may, however, be of some use, ana I mm 
hereafter to draw your attention to it in that view, u 
affording the means of comparing, to some extent, tiie 
expense of litigation in the Court of Session with the 
expense in the Inferior Courts. 

The next cdnmn in Mr Caird^s return shews the 
amounts decerned for in 188 of the 583 cases deodedin 
the Court ol Session in 1860. I have made up a table, 
classifying the amounts decerned for in actions decided 
in the Court of Session and Inlierior Courts in Sooilud 
in 1860, so &r as given in the return. That table shevi 
that in the Court of Session there were 15 caneeB in 
which the amount decerned for was under £20; 22 from 
£20 to £50; 36 from £50 to £100; and 115 above £100. 
Li the Glasgow Sheriff Court there were deeded 52 a^ 
tions under £20; 72 from £20 to £50; 17 ann£50to 
£100; and 17 above £100. In the Perth Sheriff Cooit 
there were decided 10 causes under £20; 8 from £20 to 
£50; 2 firom £50 to £100; and 2 above £100. In Ayr 
Sheriff Court there were decided 10 under £20; 11 from 
£20 to £50; 3 from £50 to £100; and 3 above £100. 
In the Aberdeen Sheriff Court were decided 9 under £20 ; 
26 from £20 to £50; 5 firom £50 to £100; and 10 abore 
£100. This classification is the same as in the statiriioB 
of the Enfflish Courts, so as to allow of a oompsrisoQ 
being made with them, and it must strike yon how 
different the proportions are (if the figures in Mr Caiid'i 
return can be rehed on), espeoaUy in Uie Supreme Gooite 
of the two countries. But we do not know the number 
of absolvitors, which would have been important, nor do 
we know the number of cases of declarator, redoctioD, 
exoneration, and interdict, or of purely Inner Hoose 
causes, having no pecuniary conclusion, although theee 
are all included in the 583 decrees pronounced. Another 
point on which we have no information is the dif ereDce 
between the amounts concluded for, and the amonnte 
decerned for, the former representing the amount origi- 
nally at stake in each action. In speaking of the nQm- 
h&t of causes under £20 in the Court of &ssion, it must 
be recollected that unless in exceptional cases it ii not 
competent to sue in the Court of Session f(»r leas tbsn 
£25. The sums decerned for, therefore, if less than that 
amount, must probably have been the balance of lars^ 
sums originally claimed. But confining our companeon 
to the cases between £20 and £50, the number was onlj 
22 out of 188, whUe in England, you will remember, the 
number was 369 out of 1,370, or nearly one-fourth of 
the whole. The result of that comparison su^tstbe 
necessity for an inquiry whether the expense in England, 
in cases of small amount, even when tried in the Supreme j 
Courts, is not greaUy less than in Scotland. 

Now these are the whole statistics of which we can 
boast in Scotland. The return of most value com- 
prehends only a single year. The annual returns, how- 
ever, are sufficient to shew us that a great falling offhis 
taken place in the business of the Court of Session. That 
is no doubt an evil of which legal practitioners are apt 
loudly to complain, but you must not suppose that »tis 
exclusively, or even chiefly, an evil of a merely profesoowi 
character. The figures afford the means of meaBunng » 
grievance of which the whole public have just grounos 
to complain. It is not to be supposed that, with aa 
increasing population and increasmg wealth, the qn^ ' 
tions that necessitate the resort to a court of jostioe aie 
diminishing. The falling off, therefore, shews thattne. 
public have been deterred firom carrying their bufflne* 
mto the Court of Session either from the H°^^?; 
the expense, or the delay. It is sometimes said that &»' 
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gatioa is in itaelf an evil, and no doubt an excess of it is 
BO, bat if yon obserre the number of decisions given in 
England in favour of the plaintiff, as compared with those 
in favour of the defendant, you will be satisfiled of the 
neosBsily of litigation, and o^ the existence of Courts of 
Law. The overwhelming excess in the former truly in- 
dicates the number of wrongs which, without a Court of 
Law, would have been without a remedy. 

Let us now consider the points in regard to which an 
improved system of statistics in Scotland would.be of 
most value. The first would be to ascertain the tinoe it 
takes to make up a record in the Court of Session, as well 
as in the Infenor Courts. I wis^ I could describe to 
you the simplicity and the rapidity with which a cause is 
prepared for trial in £ng:land. But I have not such 
exact knowledge of English practice as to enable me 
with oonfidenoe to do so, or to contrast the one system 
with the other, where contrast is possible. There is, 
however, one very remarkable and obvious cause of 
delay in Scotland, which is avoided in the English Courts 
—that which arises from frequent renewi^ orprorogations 
of ainpointmentB to lodge pleadings. In Engkmd the 
time for making up each step of a record is s^cified by 
Act of Parliament, and you cannot get an extension of 
the statutory period unless by showing special cause to 
the Judge. Whereas the matter in Scotland is left very 
much in the hands of the parties themselves. We know 
that even when one of the parties, impatient of delay, 
goes to the Judge, and tries to force on the case, it is 
seldom a prorogation is refused; and even when refused, 
the unfair litigant has it in his power still to play the 
game of delay. In this way loose and unbusiness-like 
habits are fostered, and the making up of the record is 
protracted almoet indefinitely. This mischievous prac- 
tice has brought great discredit on our system. 

If we had proper statistics they would give us infor- 
mation as to dilatory defences, as to the discussion of 
qiiotions of relevancv, and generally, as to the extent of 
fifcigation on merely formal points. They woidd disclose 
the causes of the unsatisfactory state of trial by Jury in 
ciyil causes. We might get a knowledge in reference to 
trials by Jury, of the expenses of witnesses, of the costs 
of Counsel, of the average number of days that Jury trials 
het, and of the number of successful motions for a new 
trial-— all of which would be most valuable in discussing 
^ expediency of continuing the present system of triid 
by Jury in civil causes. Of course we ought also to have 
complete annual returns to shew us what is really the 
avenge duration of a law plea in our Scotch Courts. 
Then we should likewise have a return to exhibit the 
nomber of decrees in absence, and the expense of sum- 
QKmsea. The expense of a writ in England, which either 
enforces the plaintiff's demand at once, or brings the de- 
fendant into court face to face with him, is exceedingly 
trifling. Under £20 the fixed cost of a writ is but £3, 
ud above £20 it is £4. This is a very important poiut, 
because if the cost of the summons or wnt by which a 
cause k first brought into court be unduly large it forms 
&a element deterring from litigation. If the average 
apsDse of a summons in the Court of Session be nearly 
£10, as appears from a variety of accounts I have been 
at pains to examine, it forms a vexatious tax upon a man 
who is seeking to vindicate his rights, espedallv as the 
lender frequently does not mean to defend the case, 
and has no object but delay. Then I think it would be 
important for us to know, from year to year, the details 
of appeals to the House of Lords. Lastly, we might 
with some advantage inquire wherein consists the actual 
work of the Judges of the Court of Session as compared 
Jjth the work of the Judges of the English Courts. If 
fifteen supreme Judges in England are able to dispose, 
^one year, of 80,000 causes, in which appearances have 
heen entered, and upwards of 2,000 of which have been 
^ried by a Jury, wherefore is it that the Bench of Scot- 



land, consisting of thirteen supreme Judges, is over- 
whelmed with the disposal of 800 or 900 litigated cases 
per annum, only some thirty of which have been tried 
by a Jury. I do not mean to allege that our Judges do 
not devote their whole time and energies to the conscien- 
tions discharge of their duties. I do not think the evil 
rests with them. I believe it is caused by the faulty 
system of procedure, and by the dilatory habits which 
that system has engendered. I allude more especially to 
the prepai^tion of the record in which so much time is 
lost. There have been many suggestions made for the 
improvement of the Court of Session ; but what I respect- 
fully submit to you is, that discussion on this suqject 
should be preceded by statistics. I desiderate surer 
data for deciding the many important points which must, 
in such a discussion, present themselves for consideration. 
Judicial statistics would afford us these data, as they have 
already done the profesnon in England. 

Now, in r^ard to Mr Caird^s return of business in the 
Inferior Courts. We are greatly indebted to that Hon- 
ourable Gentleman for the information he has procured 
for us. But I cannot regard it as entirely to oe relied 
on. The headings in the requisition are not worded so 
precisely as they might have been, and I fear they have 
not alwavs succeeds in bringing out the whole truth. 
The vanous parties to whom was committed, in the 
Inferior Courts, Uie charge of making the returns, may 
not all have classified i£d cases on the same nrinciple. 
You are aware, besides, that this return of Mr Caird's 
only refers to the Sheriff Courts in Glasgow, Perth, Ayr, 
and Aberdeen. It is only for one year, and does not show 
whether the court business is increasing or diminishing, 
and it does not record the number of summonses in which 
decrees in absence were pronounced. 

In the table I have already referred to, showing the 
time of dependence of actions in the Court of Session, I 
have inserted similar information as to the Inferior Courts 
in 1860. The results afforded by this comparison of the 
Court of Session with the Inferior Courts are interesting. 
The culminating point in the litigation of the Inferior 
Courts, instead of being from one to two years, is fboih 
100to200days. In the Glasgow SheriffCourt alone, there 
are 128 causes decided in from 100 to 200 days, while there 
are 145 in the Court of Session in from one year to two 
years. Then in Glasgow the total number of causes 
decided within the year was 862, while there were oivly 
27 which lasted more than a year. In Perth, Ayr, and 
Aberdeen, the proportions are not quite the same, for 
the oauaes which have a prolonged lue seem to be more 
in number in these towns ; and it would be an interesting 
inquiry whether this nuiy not arise from our having in 
Glasgow a resident Sheriff-Principal. At all events the 
fact seems to be ascertained that in Perth, Ayr, and 
Aberdeen the endurance of a kw plea is much longer 
than in Glasgow. But one is happy to see in aU these 
County Courts how large a proportion of the causes is 
decided in less than one year. In Glasgow it is as 862 
is to 27, in Perth as 64 is to 34, in Ayr as 87 is to 80, in 
Aberdeen as 79 is to 47. 

I shall now glance at another — ^the taxed expenses 
awarded against the losing party. The information re- 
^urding these, I have already stated, is not complete. 
But so far as it goes the return shews that in the Court 
of Session the average expense of each case in 1860 was 
£103 9s 9d. In the Glasgow Sheriff Court, £10 128 2d; 
in the Perth Court, £15 14s 4d; in the Ayr Court, £10 
19s lid; and in the Aberdeen Court, £12 lOs 5d. 

I am afraid I have wearied you with these dry statistics, 
and I shall now state shortly the conclusion to which I 
have come with reference to the statistical details we still 
require to ascertain as to the Inferior Courts. I think 
that, besides an annual return of the number of cases, and 
the number of decrees in absence, as well as in foro^ we 
require to know— (1) The number of appeals made to 
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the Sheriffs Principal on incidental points; (2) The 
number of appeals on the merits; (3) How long each of 
these appeals was under discossion; (4) The number of 
adrocattons and sospensions; (5) The nnmber of these 
in which the decision of the Inferior Court was whollj 
or partially reTersed. If we had these materials, in addi- 
tion to wluit we hare alread j got in Mr Oaird^s return, 
and if the system were perserered in for a series of jrears, 
we should be able to form a clear and decided opimon as 
to the working of the Inferior CJourts. I submit to yon 
that by thus preparing the ground beforehand, we should 
place ourselTes in the best condition for maturing our 
Tiews on the schemes which may be brought forward for 
the improTement of judicial procedure incur Tarious courts. 
Upon these grounds I b^ you will allow me to make 
the motion which I have alr(Midy read to yon at the begin- 
ning of this address. 

THE LORD CHANCELLOR'S PLAN FOR DIGES- 
TING, BY A COMMISSION, THE COMMON 
LAW OF ENGLAND. 

[COJCXUHIOATED.] 

The Lord Chancellor*s speech on the revision of the 
law has elicited a strong expression of opinion against 
giving to commissioners direct powers of codification, 
that is to say, powers which would enable them to 
alter, brevi manu, the law of England, or any part of 
it. That law is a matured system — ^the growth of 
centuries. It may have defects, but these are not to 
be cured by a coup de main{QT by the l^islation of 
a board. The example of foreign countries and of 
despotic governments is no rule for England, especially 
if the end sought can be otherwise accomplished. 

Lord Cranworth has remarked that the bulk of 
English law is ^'well settled.** And it must be 
owned that after hearing counsel the judges rarely 
disagree in pronouncing their decision. A suit makes 
tBe law transparent But until tried forensically and 
judicially, it is often unknown and almost always 
uncertain. It exists, indeed, but the difficulty is to 
find it out and make sure of it. Searches, painful 
and laborious, result in an attempted reconciliation of 
innumerable precedents, many of them obscure and 
contradictory, and all of them dispersed. The Lord 
Chancellor thinks that these should be examined care- 
fully by a Royal Commission. He proposes to deduce 
the law from them, and to set it forth in order. He 
hopes to make a perpetual reference to 1,200 volumes 
of reports unnecessary. There is in this, we think, 
nothing to alarm or beget jealousy. To alter the law 
will not be within the scope of the Commission. It 
will not interfere with the current reports, and it 
seems scarcely to say that it will not invade copy- 
right. 

High opinions are divided on the question of cade 
or digoL Sir Samuel Romilly was for a code^ as 
appears by the valuable article in the Edinburgh 
Review of 1817, the last production of his pen. The 
profound jurist, Mr Austin, was strongly for a code. 
Hi^ second and third volumes are full of wise and 
cautious suggestions. Lord Ljmdhurst is for a digest 
Lord Brougham is or was for a code. Lord Camp- 
bell was ultimately for a code, and came to regard it 
as almost a necessity. Lord Cranworth would be for 
a code if we could get " a perfect one ** — a thing of 
course unattainable. Lord St Leonards holds that 
the Exchequer Chamber or House of Lords must do 



the work, which seems but another way of isjbg 
that it is impracticable. Lord Kingsdown thmb 
a code would be liable to change, for that Parliamest 
would alter it every session; but he has not ssid that 
a digest would be preferable. The Lord Chancellor 
is of opinion that '' it is to the form of a code that 
the law of any advanced nation ought ultimately to 
be reduced. 

Here, then, we have Sir Samuel Romilly, Mr Ass- 
tin, Lord Brougham, Lord Campbell, and the Lord 
Chancellor, opposed, with more or less qualification, 
to Lord Lyndhurst, Lord Cranworth, Lord St Leo- 
nards, and Lord Kingsdown. But it may be doubted 
whether the differences which subeist between the 
law Peers are not rather verbal than substantisL As 
accurate and safe enunciation of English law would 
probably receive the approbation of them all; lod 
whether we should call it code or digest, seems not 
very material No digest could be promulgated 
without arrangement; and what, it may be asked, is 
an arranged d^est but a code! 

It would seem that the execution of the work (bj 
whatever name we call it) must be cautious and 
progressive. Beginning with those parts of the lav 
which, though unarranged, are, to use Lord Cran- 
worth's expression, ''well-settled," and advaDcing 
afterward as the law itself advances and as the tem- 
per of the public mind accompanies it, a systematic 
digest or incipient code might thus be prepared, ooo- 
sisting of text and notes (with references to the autho- 
rities) — the text setting forth the law so far as "well- 
settled" at the date of publication; the notes pointiDg 
out its blemishes and its defects. Such an indpieDt 
code — ^brought out, after great deliberation, by a 
Commission, including the Lord Chancellor and other 
high functionaries and ex-functionaries — would be of 
instant value to the practising lawyer and to the 
judges, besides proving highly acceptable to the pub- 
lic at large. It would give confidence to legal 
opinions, and prevent litigation in many cases where 
counsel, after balancing authorities, advise dubiously 
a suit or a defence. It would gnuloally supersede 
the anterior law reports, the burthen of which has 
lately been pronounced ''overwhelming." In truth, 
this seems the only rational way of undermining the 
empire of old precedenta Storey affirms that the 
best mode of attaining this end is by a "gradual digest 
of those parts of the law which shaU from time to 
time acquire scientific accuracy.'' 

The incipient code, with its notes, being submitted 
to Parliament and the country generally, the next 
duty of the commissioners would be to receive, from 
all proper quarters, opinions and suggestions respect- 
ing it Questions would be drawn up and circulated, 
inviting responses; and witnesses, if necessary, might 
be examined orally. The information thus collected 
would be arranged and printed for general circulatioiL 
Thus the whole nation would be gradually made 
familiar with our jurisprudence, not omitting those 
parts of it which might require emendation. 

It may be said that the scheme here propounded 
would be tedious and trying to the patience of the 
public. The want of despatch, however, would be 
counterbalanced by advantages of greater value.-* 
Frijm ike Soliciior*i JoumaL 
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SUMMARY OF DECISIONS IN COURT OF SESSION IN REVIEW OP SHERIFF COURTS. 

From beginning of Winter Session, 1862, to end of Summer Session, 1863. 
By Db Barclay. 



1. 7th November. — Campbell v. Wood (Peebles 
diire). 

Defender was assoilzied, with costs. Defender's 
expenses were not taxed until ten months thereafter. 
Objected, the process had fallen by the lapse of three 
months without revival (17 and 18 Vict, c. 80, 
sect 15), Sheriff-Sabstitate repelled the objection 
and gave decree. In a suspension. Lord Ardmillan 
repelled the reasons of suspension founded on said 
objection. Inner House (Second Division) reversed 
and snstained the objection — Lord Cowan dissenting. 

2. Uth November. — ^Forsyth v. "Daily Bulletin 
Company" (Glasgow). 

A case of accounting. Sheriff-Substitute assoilzied; 
Sheriff reversed and decerned. Lord Ordinary (Ard- 
nullao) returned to Substitute's Interlocutor, and 
assoilzied. Inner House (Second Division) unani- 
mously reversed and decerned. 

3. 26th November. — ^M*Culloch v. Qrierson (Kirk- 
cudbright). . 

Damages for miscropping. .The Substitute held 
damages due the landlord. The Steward-Principal 
rereraed and assoilzied. The First Division unani- 
mously returned to the first Interlocutor, and decerned. 

4. 27th November.— Millar v. Dodd (Dunblane). 
A point of form under the bankrupt statute. 

Sheriff- Substitute granted personal protection, and 
i^fased scrutiny. Lord Curriehill reversed. The 
Second Division unanimously affirmed the Lord 
Ordinary's judgment 

5. 12th December. — ^Earl of Glasgow v. Tennant 
(Ayr). ^ 

Case of damages against coterminous proprietor. 
Sheriff- Substitute found damages due; the Sheriff 
a&med; the Second Division adhered — ^Lord Deas 



6. 13th December. — ^Rintoul & Co. v. Bannatyne 
(Glasgow), 

An application for recall of arrestments over pledged 
gpoda. Sheriff- Substitute recalled the arrestments, 
without caution; the Sheriff affirmed; the First 
Division unanimously adhered, though on different 
grounds. 



7. 19th December. — ^Fleming v. Dickson (Cupar). 
In a case under the Schoolmaster^s Act the Sheriff- 

Sabstitute entertained a complaint. The Sheriff 
recalled the whole proceedings, on the ground that 
the Substitute had no jurisdiction under that statute. 
The Lord Ordinary (Ormidale) passed a note of sus- 
pension, and granted interdict The Second Division 
recalled, holding that, though the Substitute had 
jurisdiction, the Sheriff might take up the proceed- 
ings; and remitted to the Lord Ordinary to hear 
parties on the other grounds of objection. The Lord 
Ordinary thereafter refused the note of suspension, 
and the Court unanimously affirmed — 4thMardi, 1863. 

8. 29th December. — Summers v. Marianski (Ham- 
ilton). 

Sheriff-Substitute refused liberation to a bankrupt 
because of fraud. After incarceration the creditors 
had voted personal protection to him. The Lord 
Ordinary remitted to the Sheriff to refuse the petition 
as incompetent 

9. 24th February.— M'Kay v. M'Lachlan (Glas- 
gow). 

Objection to a question put to a bankrupt, on 
examination in a sequestration, repelled by a Sheriff- 
Substitute. The Court (Second Division) unani- 
mously affirmed. 

10. 20th February.— Walker V. Flint (Edinburgh). 
In an action of removing, the Sheriff-Substitute 

found that an alleged verbal lease for three years 
(followed by rei interverUiu) could only be proved by 
the oath of the landlord. The Sheriff reversed, and 
found a reference to oath incompetent The Lord 
Ordinary (Jerviswoode) returned to the Interlocutor 
of the Substitute, and the Court (Second Division) 
unanimously adhered. 

11. 6th March. — Stewart & Son v. Jameson 
(Dundee). 

A farmer sued a seed merchant for damages arising 
from a failure in a crop of carrots in respect of bad 
seed. The Sheriff-Substitute assoilzied. The Sheriff 
reversed and decerned. The Court (Second Division) 
returned to the Interloct^tor Qf the Substitute — ^Lord 
Cowan dissenting. 
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12. 7th March. — ^Dobbie v. Halbert (Dumfries). 
An actioD of interdict as to possession of a pew in 

a parish chnrch. The Sheriff-Sabstitute allowed the 
defender to sist the party for whom he acted. The 
Sheriff granted the interdict. The Court dismissed 
an advocation. 

13. 29th Janaaiy.— M'Colloch v. Gordon (Wigton). 
An action to interdict commissioners from laying 

pipes to carry water to a town. The SherifT-Sabsti- 
tute granted interim interdict; and made a remit to 
regulate the size of the pipes. The Sheriff recalled 
and dismissed the action. The Court (Second Divi- 
sion) affirmed the Sheriff^s judgment. 

U. 20th February.— Beattie v, Mitchell (Falkirk). 

A question of settlement by residence under the 
Poor Law Act The Sheriff-Substitute found for the 
settlement. The Sheriff adhered. The Lord Ordi- 
nary (Neaves) affirmed; but the Second Division 
unanimously reversed — Lord Neaves doubting. 

15. 13th March.— Carson <k Co. v. Miller (Glas- 
gow). 

An application for interdict, involving a question 
of right-of-way. The Sheriff-Substitute, after proof, 
disn&isscd the action. The Sheriff reversed, and 
granted the interdict. On an advocation, the Court 

(Second Division) unanimously returned to the Inter- 
ocutor of the Substitute. 

16. 19th March. — C<x>per v. Clydesdale Shipping 
Company (Glasgow). 

An action of damages for breach of contract in 
supplying provisions to an emigrant vessel. The 
Sheriff-Sabstitute assoilzied. The Sheriff altered 
and decerned. The Court unanimously altered and 
assoilzied. 

17. 30th March. — Ferguson & Co. v. Scottish 
Central Railway Company (Glasgow). 

An action for delivery of goods. The Substitute 
dismissed the action as not brought against the con- 
tracting company. The Sheriff altered, and allowed 
a proof. The Court (First Division) affirmed the 
Kieriff's Interlocutor. 

18. 3l8t MarcL — Gray ^ Co. v. Sommerville 
(Glasgow). 

An action of damages for injury sustained in a coal 
mine. The Sheriff-Substitute assoilzied. The Sheriff 
reversed, and decerned for damages. The Court (First 
Division) affirmed the Sheriff's decision. 

19. 13th May.— Ross v. Fraser (Sutherland). 

In a case of filiation of a bastard, the Sheriff-Sub- 
stitute assoilzied. The Sheriff adhered. The Lord 
Ordinary (Ormidale) recalled and decerned, and the 
Court (Second Division) unanimously adhered. 

20. 2Sth May. — Morrison v. Robertson (Peterhead). 
An action for an account The Sheriff-Substitute 

found the claim prescribed. The Sheriff altered, and 
held the constitution admitted, and that resting-owing 
had only to ^e proved. On the defender's deposition 
the Substitute found the claim proved. The Sheriff 
reversed and decerned. The Court (Second Division) 
altered and assoilzied. 

21. 16th June. — Airth v. Menmuir (Kincardine). 
An application for interdict, by a tenant against his 

landlord, from planting trees. The Sheriff-Substitute 
granted interdict. The Sheriff recalled. The Court 
(First Division) adhered to Sheriff's judgment. 



22. 8th July. — ^Rose v. Kennedy (Aberdeen). 

Sums deposited in name of a third party were 
claimed, after the death of the depositor, by his next- 
of-kin and the person in whose name the receipts 
were taken. The Sheriff-Substitute held the donation 
proved. The Sheriff reversed; but the Court (First 
Division) recalled the latter decision, and returned to 
that of the Substitute — Lord Deas dissenting. 

ABSTRACT. 

1. Where decision of the Sheriff-Substitute wu 
adhered to by Sberifi^ and both affirmed by the 
Court, Nos. 5, 6— Two, 

2. Where decision of Substitute was adhered to 
by the Sherifl^ and both reversed by the Court, 
No. 19— Oiks. 

3. Where decision of the Substitute was reversed 
by the Sheriff, and the Sheriff's judgment affirmed 
by the Court— Nos. 12, 13, 17, 18, 21— Five. 

4. Where decision of the Substitute was recalled 
by Sherifi^ and returned to by the Court — ^Nos. 3, 
10, 11, 15, 16, 20, 22— Seven, 

5. Where decision of the Substitute was affirmed 
by Sheriff and by Lord Ordinary^ but reversed by the 
Court, No. U—One. 

6. Where decision of Substitute was affirmed by 
Lord Ordinary, but reversed by the Court, No. 1— 
One. 

7. Where decision of Substitute was reversed by 
Sheriff, in its turn set up by Lord Ordinary, but 
reversed by the Court, No. 2 — One, 

8. Where decision of Substitute (in bankruptcy) 
was reversed by the Lord Ordinary and the Cooit, 
No. i—One, 

9. Decision of Sheriff-Substitute (in bankruptcy) 
sustained on other grounds, No. 8 — One. 

10. Decision of Sheriff-Substitute (in bankraptcy} 
affirmed, No. 9 — One, 

11. Decision of Substitute (sustaining his jurisdi^ 
tion under special statute) recalled by Sheriff, but 
found competent by Lord Ordinary and Court^ No. 
7— One. 

12. Lord Ordinaries' judgments affirmed by Court, 
Nos. 4, 10, Id— Three. 

13. Lord Ordinaries' judgments reversed by Court, 
Nos. 1, 2, 7, U—Four. 

14. Court unanimous, Nos. 3, 4, 6, 7, 10, 12, 13, 
15, 16, 17, 18, 19, 20, 21— /Vmrteen. 

15. Judge dissenting, Nos. 1, 11, 22— Three. 

16. Judge doubting, Nos. 5, 14 — Two. 

17. Total number of judgments of Sheriff Courts 
reviewed during the year — Twenty4wo. 



CONCEALMENT OF PREGNANCY. 

[Communicated.] 

We purpose noticing a few cases under this catego^ 
which were in the calendar, and tried at the recent Circnit 
Court of Justiciary at Perth. Margaret KinninmontJbj 
a young woman from Auchtertool, Fifeshire, was charged 
with the statutory offence, in so £Etr as she did, within 
her father's house at Auchtertool, "bring forth a m^c 
child, and did conceal her being with child during toe 
whole period of her pregnancy, and did not call for and 
make use of help or assistance in the birth ; and the said 
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child WM (eight days afterwards) found dead under the 
tick of a bed in a bed-closet in the said house.'* The 
woman, who had ehortlj after her apprehension been 
liberated on boil, pled not guilty. The evidence for the 
proeecation was of the ordinary kind, showing the woman's 
apparent pregnancy at one period, her suddenly altered 
appearanoe thereafter, and the finding of the child's body 
on a search by the police. The medical evidence showed 
that the child was healthy and full-grown, and had 
arrived at the full period of gestation. The umbilical 
cord had not been tied, and was torn. In the opinion 
of the doctors, the child had never respired. In her judi- 
cial declaration, which was produced in evidence, the 
woman admitted the birth, and said: — *^I cannot say if 
the child was born alive, but there was not the smallest 
sign of life about it. When I was able to look at it, I 
wrapped it up and placed it underneath the bed on the 
floor. I was scarcely able to do anything at the time. 
When I had recovered a little, I took up the body and 
pat it under the tick in the same room. There was no 
person present with me at the birth, and I did not call 
for assistance, as I had no time to do so, from labour 
having come upon me suddenly and prematurely. I had 
been in doubts whether I was in the family way or not; 
and at anyrate I did not expect to be confined for a 
month later. The birth took place early in the morning 
hefore daylight. My father and my mother and a young 
girl were the only persons in the house at the time, and 
they were not in the same room with me. I did not tell 
anyone of ifiy pregnancy; for, as before declared to, I 
was donbtful whether I was in that state or not, from 
haying been different from other women in that state." 
TbiB was the case for the prosecution. In defence, an 
old woman, an aunt of the accused, was examined, and 
gave evidence to the effect that on one occasion she spoke 
to her niece, and hinted the suspicion of her pregnancy, 
and that her niece thereupon admitted she was pregnant. 
In cross-examination she said that she afterwards saw her 
niece confined to bed, between the date of her delivery 
and her apprehension ; but it never occurred to her that 
tbe illness had any connection with the former revelation. 
She farther deponed that she told no one what her niece 
had revealed to her. This was the evidence for the 
defence— evidence certainly somewhat inconsistent with 
the circamstances of the case, and directly contradictory 
of the woman's declaration, in which she distinctly stated 
that she did not reveal her pregnancv, because she had 
doobts whether she was in that condition. The prose- 
cotor, without any reference to her declaration, left the 
case in the hands of the jury, with the remark that, if 
they believed the evidence of the old woman, there was 
,no case against the accused. Her counsel humorously 
told the jury that the decUiration was an instrument of 
tortnre, which had come in place of the thumb-screws, 
for the purpose of extorting a confession from the 
prisoner; and, referring to that part of it in which she 
fUted she had not revealed her pregnancy, he dismissed 
it by simply telling them that she did not understand the 
peaning of the word pregnancy— a deplorable state of 
gwrance certainly for a woman of 29 years of age. 
The Judge left the case in the hands of the jury, as the 
Advocate-Depute had done, without any reference to the 
declaration; and the jury, apparently satisfied that that 
document was not to be relied on, returned a verdict of 
not guilty, which was hailed, as all such verdicts are, 
yth applause from the sympathetic occupants of the 
Court gallery. 

Another case of the same nature was that of Jane 
Watson or M'Doucall, a widow, aged 86, from Dundee. 
Xhis case was not brought to trial, because of two wit- 
jeases being in attendance at the Circuit, to depone that 
we woman had revealed her state to them; and on this 
«fflg made known to the Public Prosecutor, an order 
^as granted for her liberation. She had been in prison 



since the month of October. The indictment narrated 
that the birth had ti^en place between the 31st August 
and 12th October, the particular day being unknown — 
that the sex of the chud was unknown, because of its 
remains being found in a state of decomposition in an 
attic of the woman's house. We have made ourselves 
acquainted with the facts of this case, which are as fol* 
lows: — ^The woman had five children, and, as already 
stated, was a widow. Her appearance, both before and 
after delivery, had been observed by her neighbours, 
none of whom spoke to her on the subject, and to none 
of whom she made any communication. The attic of he^ 
house was above the house of a neighbour, who, for 
several days before the discovery of the body, was 
offended by a strong smell proceeding from the attic. 
She was surprised one day to find a number of maggots 
on her floor, which she found had dropped from the attic. • 
Along with others of the neighbours, she proceeded to 
the attic, and found the remains of the child in a bag on 
the floor. The remains were taken possession of by the 
police, and handed over to two medical gentlemen for 
examination. In their report they said: — ^^The body 
was in a very advanced state of decomposition ; so that 
neither the sex of the child could be discovered, nor any 
of the internal organs examined, these being almost con- 
sumed by maggots. Judging, however, from the size of 
the child and the ossification of the bones, we are of 
opinion that the child had arrived at or near the full 
period of utero gestation ; and that it must have been dead 
four or five weeks ; and whether bom alive or not we 
have no means of determining. " The woman was appro* 
bended, and denied having had a child, or of knowing 
anythinf^ of the body in the attic; but afterwards, in her 
declaration before the Sheriff, she admitted the. birth, 
and said : — **Tbe child was dead born, and I took up the 
dead body to the garret and left it there. The child was 
come to maturity, but I never told any person I was with 
child. I could not tell whether the ch|ld was male or 
female." 

A third case was a Perthshire one, which also was not 
brought to trial. On the statement of counsel that the 
woman could, if allowed time, produce the father of the 
child, who could give evidence that she had revealed her 
pregnancy to him, the case was not called. The woman 
had been previously liberated on bail. We cannot in 
the meantime, make any further reference to this case. 

The importance of the subject, and the interest we 
feel in it, tempts us to notice at some length the 
law as to concealment of pregnancy. In 1690, on 
account of the frequency of the crime of child murder, 
and the difficulty of obtaining legal proof of the crime, 
an Act was passed, by which juries were empowered and 
bound to convict on certain legal presumptions, without 
direct evidence of murder. The Act, which was entitled 
**Act anent Murthering of Children," was as follows: — 

**Our Sovreign Lord and Lady the King and Queen^s 
Majesties [William and Mary], considering the frequent 
murthers that hath or may be committed upon innocent 
infants, whose mothers do conceal their being with child, 
and do not call for necessary assistance in the birth, 
whereby the newborn child may be easily stifled, or, being 
left exposed in the condition in which it comes into the 
world, it must quickly perish: For preventing whereof, 
their Majesties, with advice and consent of the Estates 
of Parliament, do statute, enact, and declare, that if any 
woman shall conceal her being with child during the 
whole space, and shall not call for and make use of help 
and assistance in the birth, the child being found dead 
or anuBsing, the mother shall be holden and reputed the 
murtherer of her own child ; " 

and the Act concluded by declaring that the woman shall 
be convicted of the murder, 'Hhough there be no appear- 
anoe of wound or bruise upon the body of the cluld. " 
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Under this Act there were many oonvictionB and execu- 
tions, and under it the memorable trial of the unfortunate 
Effie Deans took place. The Act remained on the 
Statute-Book till 1809, when the present Act was passed, 
which proceeded on the preamble that the punishment of 
death was *^too rigorous for such an offence,'^ and substi- 
tuted imprisonment for a period not exceeding two years. 
Though the pregnancy has been concealed, and no assist- 
ance called for in the birth, there is no offence, unless 

^ the child be found dead or be amissing; if no assistance 
IS called for, and the child be found dead or be amiaung, 
there is no offence unless there has also been concealment 
of pregnancy during the whole period ; the statute re- 
quires the concurrence of the three requisites— conceal- 
ment, failure to call for help, and the death or missing 
of the child. A defence on the statute is invariably 

• based on the concealment clause— -a defence on the two 
Utter, never. 

Proof of disclosure of pregnancy will liberate from the 
statute, though the woman has made no preparation for 
the birth ; and obviously, therefore, the disclosures could 
not have been made with the intention of providing for 
the birth of the child; or, if such intention then existed, 
it was afterwards abandoned. The failure to provide for 
the birth, together with the failure to call for help, and 
the child being dead or amissing, raises a presumption 
against the mother which the disclosure of pregnancy 
cannot repel ; and we humbly think that the element of 
concealment might, without operating harshly on frail 
mothers, be struck out of the statute. We think we 
shall be borne ont in this, by the cases we have above 
noticed, and the general practice under the Act. It is 
held sufficient to free the woman from the pains of im- 
prisonment under the Act — ^which, in practice, average 
from three to twelve months — that she has disclosed her 
pregnancy to one witness, who may be her nearest rela- 
tion, or the reputed father of the child, who, of course, 
was previously aware of her unchastity, and who may 
have acted in complicity with her in the statutory offence. 
The disclosure to the single witness, — who may not 
always have such a strict regard for truth as honest 
Jeanie Deans, — need not even be positive; a mere laugh 
or gesture is sufficient, if the witness depone that he 
thereby understood her to make known her condition; 
and this though she has studiously concealed her state 
from those with whom she was in daily communication, 
and who could have rendered her assistance, and though 
she has persistently denied the fact to all else. Her 
acquittal will be none the less certain that, in her judicial 
declaration, she made no pretensions of disclosure ; but 
deliberately stated, after being cautioned and warned of 
her privilege to decline answering questions, that she 
made no revelation of her pregnancy. No doubt, in such 
oonflicting cases, it is left for the jury to say whether 
th^ believe the woman or the witness ; and, if the jury 
arrive at a true verdict in such cases, it is an extraordi- 
nary fact that unfortunate mothers should almost uni- 
formly state deliberate untruths to their own disadvantage 
— that they should give a detailed statement, truthful in 
ever^ respect but on the essential point of concealment 
or disclosure — that they should persist in declaring they 
concealed their pregnancy, when they actually revealed 
their condition. We might well be spared many undig- 
nified judicial exhibitions, if the grave mistakes made m 
such declarations were rectified before the cases reached 
our Criminal Courts. But perhaps it would be the better 
course to dispense with such declarations altogether, 

seeing that they are now valueless as adminicles of evi- 
dence. 
The bodies of children thus clandestinely brought into 



the world, and as clandestinely disposed of, are frequeatly 
found about the bed of the woman, or in a chest or box, 
or otherwise concealed about the house; where more time 
has elapsed, the bodies are found in privys, dungbfllg, or 
superficially buried. In many cases the bodies are nerer 
found. It is no offence to deny the rites of bmial to nich 
bodies. But the graver aspect of such cases remaiu. 
It is a painful fact, that the bodies which are foimd an 
rarely free from marks of violence; ligatures are ire- 
quently found round the neck; the skull is found 6ae< 
tured ; the throat cut; sometimes more horrible matila- 
tions are found; and not unfrequently the body is culm 
pieces. What is the reasonable and moral presumption in 
such cases? Certainly not that the children died natnnllj, 
And what presumption obtains when the body is not dis- 
covered? This may be answered by^the &ct that, in acan 
tried at our last Autumn Circuit, the woman in her dedi- 
ration stated that she burned the bodv of her child in the 
kitchen fire (and we are afraid that she spoke the troth); 
that others have admitted throwing the bodies into riyen; 
and that, in one case, there was good reason to belieye the 
body had been thrown to, and devoured by pigs, Wliile, 
as we have stated, under the ancient law, a presumption of 
murder was held to be established though there wae ^*iio 
appearance of wound or bruise upon the child,** no each 
presumption — and the presumption is noUiiog lees tbia 
deliberate murder, no presumption whatever— is ndsed 
against the mother in the most atrocious case of mntilatioo. 
A mother may destroy the body of her child, and ensan 
her escape from punishment by having previously dirulged 
her pregnancy to the father, who may not have hm 
averse to the commission of the unn«^tural deed. We do 
not overlook the fact that, apart from the statute, the 
mother may be put upon trial for child murder; many 
of them are so charged, and justly so, along with this 
statutory offence: but such charges are rarely insisted in; 
and when insisted in, an acquittal almost inraiiably 
follows. There is no lack of reasonable and moral proof 
that the child has been murdered ; but the proof that the 
law requires is next to impossible, which is, proof that 
the child was fully bom alive, and had an independent 
and separate existence from its mother; and toat the 
injuries were inflicted on the child when living, and not 
on a mere dead body. The law does not punish a mother 
for killing her child before it is entirely separate from 
her body; still less does it punish her for mutilatan^ the 
dead body, if such ever takes place. Medical soenoe, 
as we may on a future occasion attempt to show, cannot, 
with any pretensions to certainty, furnish the nepesBiiy 
legal evidence from an examination of the body of the 
child ; and the punishment for concealment of pregnancy 
is substantially the punishment for child murder. If the 
mother has effectually disposed of the body, the queetion 
of child murder is not even raised. 

Frequent as such trials are, it is matter of surprise and 
regret that no attempt is made to remedy the deploraUe 
state of our law — a law which possesses no terrors for 
guilty mothers, who, to conceal their shame, ruthMy 
sacrifice their illegitimate ofibpring, and whioh pUoes 
child murder — the most frequent of all murdere— in ^ 
front rank of our class of privileged crimes. The la^ 
officers at the head of our cnminaJ administration voiw 
render valuable . service by bestirring themselyea, sod 
procuring such a measure of law as would provide some 
certainty of conviction and adequate punishment for the 
most frightful crimes which now disgrace our lano* 
Criminal reform is of slow growth, and we do not flatter 
ourselves with a speedy liformation; but we do hope 
some day to see the present law effieioed from the Statnte- 
Book, and a law founded in reason substituted. 
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SHERIFF COURT REPORTER. 



LEaiSLATION OF THE LAST SESSION OP PAKLIAMENT, 
^6th and 27th Victoria, 1862^3. 



Teb Tdune of the PaUic Qenenl Statotes has 
reoentlj reached the hands of magbtrates and paUie 
offioen of the comitiy. The legislatiTe work of the 
Seasbn oonsista of 125 Public Oenend Statutes; 
238 Local and Personal Acts; and eight Private 
Ads. It is the volume of Public General Statutes 
with which we have more immediately to do, and 
that only in so fiur as any changes have been made 
OQ the hw. These have been exceedingly few, 
ttnonntuig only to the following: — 

Chapter 41, ''An Act to Amend the Law re- 
'' specting the Liability of Innkeepers^ and to prevent 
"frauds upon them." 

By section firsts innkeepers are not now liable for 
aoy loss or ii^ary to goods or property brought into 
the inn by any guest, to a greater amount than X30, 
ooept (1) where the goods have been stolen, lost, or 
iiqored through the wUfid act or neglect of the inn- 
beper or his servants; or (2) where the goods have 
been expressly deposited with the innkeeper for safe 
CQstody. The innkeeper may, if he chooses, require 
tbst goods so deposited shall be deposited in a box, 
&stened or sealed by the depositor; but horses, or 
otiier live animals, or any gear belonging to them, or 
any carriage, is excepted from limitation. If, how- 
ever, the innkeeper refuses to receive the goods 
oBbred, he is not to have the protection afforded 
bj the statute. The third section appoints a copy of 
^ &st section to be exhibited, " printed in plain 
^ype,** in a conspicuous part of the hall or entrance 
of the inn, otherwise he is not to be protected by the 
>^te. This is an important change on the Edict— 
*i<>«te eaupones stabulani — ^by which innkeepers were 
bald liable for all property belonging to any guest, to 
whatever amount, whether specially deposited with 
^^ or not, or even if left in any part of their inn, 
Werer open and accessible to othera There are 
1°^ very hard cases in the books on the interpre- 



tation of the Edict, as against innkeepers and others. 
This statute now puts guests on their guard, and, as 
a general rule, lays on them the safety of their goods, 
and where they wish to transfer the responsibility to 
the landlord, they have only to do the simple act 
of specially calling his attention to it, and seeing it 
placed in a safe place. The Act is a general one; 
and, having no restricting clause, will be held as 
applicable to the United Kingdom. 

Chapter 47 is ^An Act for removing doubts as to 
^ the powers of Courts of the Church of Scotland, 
^ and extending the powers of the said Courts." 

The first clause provides that when a libel has 
been found relevant against a minister, the Presby* 
tery may enjoin him to abstain from preaching, or 
otherwise exercising his ministerial functions; but 
his right to the stipend is reserved. Section second 
— ^The Presbytexy may appoint an assistant to any 
minister who may have become insane, and fix what 
portion of the stipend may be given to the assistant 
When a minister is suspended, the Presbytery may 
appoint a qualified assistant^ and ^ what portion of 
the stipend he shall recdva Section third — ^Any 
church court may appoint a quaUfied person, being 
an advocate, W.S., S.S.C., or Sheriff Court Procurator, 
of not less than three years' standing, to sit and 
dictate the evidence to the derk. 

Chapter 85 is entitled ''An Act to give relief to Per- 
''sons who may refiise or be unwilling, from aUeged 
"conscientious motives^ to be sworn in Criminal Pro- 
"eeedings in Scotland." 'Witnesses in all ciiminal pro- 
ceedings may now be allowed to make an a ffirmati on 
in place of an oath, but the affirmation must be pre* 
faced by a solemn declaration that the taking of any 
oath is^ according to the witness's religious belief, 
unlawfiiL The grounds on which this privilege is 
aooorded are, as stated in the first section, '' alleged 
coBsoientions motives^" bat the judge must be satis- 
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fied of the sincerity of the objection before he permits 
the witness to make his solemn affirmation or declara- 
tion. The witness who wilfully, fakely, and corruptly 
affirms or declares, is made guilty of perjury, and to 
incur all the pains of that crime, Sect 2. 

By the 8th and 9th Vict, chap. 38, sect 17, pro- 
missoiy notes, bills of exchange, or drafts for sums less 
than £5, are directed to be made, drawn, or endorsed in 
a certain specified manner, under the penalties of not 
being negotiable, or the sums containedin them not be- 
ing recoverable. The meaning of this restriction, or its 
use in commerce, was never very clearly understood, 
and was never, that we know of^ carried out in prac- 
tice, and by the present Act it has been repealed. 
But the Act is temporary, being only for three years, 
''and imtil the end of tiie then next ensuing session 
"of Parliament" 

Chapter 100, "An Act to render Owners of Dogs 
" in Scotland Uable, in certain cases, for Injuries done 
" by their Dogs to Sheep and Cattle." 

Whereas it is expedient to amend the Law as to 
the Liability of the Owners of Dogs for Injuries 
done to Sheep and Cattle by such Dogs: Be it 
therefore enacted, by the Queen's Most Excellent 
Majesty, by and with the Advice and Consent of 
the Lords, Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the 
Authority of the same, as follows: — 

1. In any Action brought against the Owner of a 
Dog for Damages in consequence of Injury done by 
such dog to any Sheep or Cattle, it shall not be 
necessary for the Pursuer to prove a previous pro- 
pensity in such Dog to Injure Sheep or Cattle. 

2. The Occupier of any House, or Place, or Pre- 
mises in which any Dog which has Injured any Sheep 
or Cattle has been usually kept, or permitted to live 
or remain at the Time of such Injury, shall be liable 
as the Owner of such Dog, unless the said Occupier 
can prove that he was not the Owner of such Dog at 
the Time the Injury complained of was committed, 
and that such Dog was kept or permitted to live or 
remain in the said House, or Place, or Premises with- 
out lus Sanction or Knowledge. 

3. This Act shall extend to Scotland only. 

This is a most importai;it Act, and in some mea- 
sure undoes the effect of the well-known case of 
Fleming v. Orr, 3d April, 1855, in the House of 
Lords, by which it was ruled that unless a dog 
was known to be vicious previous to its doing 
damage, compensation was not recoverable from the 
owner; and this is still the law as to persons and 
cattle, other than sheep. 

Chapter 115, "An Act to Explain an Act for the 
"Amendment of the Law relative to Qratuitous 
''Trustees in Scotland." The explanation refers to 
24th and 25th Vict, chap. 84, under which it was 
doubtful whether trustees appointed by deed or Act 



of Parliament, previous to the passing of the Act, 
could resign their office. The Act extends the former 
statute to all gratuitous trustees who are appointed . 
or who hold ex oJtciL 

Chapter 119, "An Act to Prevent False Bepie- 
"sentations as to Grants of Medals or Certoficates 
" made by the Commissioners for the Exhibitions of 
"1851 and 1862." The first section creates the fol- 
lowing offences : (1) Falsely representing that a medal 
has been obtained; (2) Falsely representing tbsl | 
another trader has obtained a medal; and (3) Falsely ! 
representing that any article sold, or exposed for sale, 
has been made by any process invented by a penoo 
who has obtained a medal in respect of such aitide. 
The penalties are — ^for the first offence, a sum not 
exceeding £5; for any subsequent offence, a sum not 
exceeding £20, or imprisonment not exceeding nz 
months. It is not necessary to prove that damage 
has been sustained, nor to prodace a copy of tiie 
medal. Sect 1. 

Penalties may be recovered before the ShenS^ or 
two Justices, or the Magistrates of any burgh, by tk 
Procurator-Fiscal 



JUDICIAL STATISTICS. 

Mb Shebiff Bell of Ghisgow, at his first Ordinaiy 
Court for the Winter Session, made the following 
statement of the judicial business of the Courts at 
Glasgow for the year from 1st October, 1862, to 
1st October, 186S:— 

The business transacted in this Court from Ist 
October, 1862, to Ist October, 1863, has been as 
follows : The number of new cases tabled was 1479. 
These were as nearly as possible equaUy distributed 
among the three SherifBs-Substitute who sit in this 
Court Appearance was entered in 890, and there 
were 589 decrees in absence. The gross number of 
enrolments in the printed ndb of the above Sherifis 
was 5697— viz., Sheriff BelFs, 2252; Sheriff Smith's, 
1624; and Sheriff Strathem's, 1821. The gross 
number of enrolments for debate was 2374, but this 
includes continuations as well as actual deludes. The 
number of diets of proof fixed was 1147; and, as it 
may be fcurly calculated that each proof extended on 
an average to 20 pages, the three Sheriff must hare 
written in their own hands not less than 22,940 
pages of evidence. The number of small debt cases 
which have been disposed of during the same period 
was 22,022. The number of judical sequestrations 
was 153; and there depended before Mr Sheriff Bell, 
who takes charge of this department, 20 competitioofl 
for the office of trustee, and 78 appeieds from deUver- 
ances of trustees and discussions as to liberation, pro- 
tection, or discharge of bankrupt The number of 
criminal cases tried by the Sheriff and a Jury was 
243. The number tried summarily was 89; and the 
number of judicial declarations, taken principally by 
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Hr Sheriff Momyy was 620. The nmnber of inves- 
tigatiomi in cases of sadden death was 195. The 
Oonrt has also been daily occnpied with the usual 
mass of miscellaneons matters devolved upon it either 
by statute or at common law; and, from all appear- 
ance, we are now entering upon another annual period 
in which there is a greater probability of increase 
than of diminution of judicial business. 



Refobms in the Coubt of Session, wcth Special 
Revebknge to the Proposed Court of Session 
Acr. By an Advocate. Edinburgh: Edmonston & 
Douglas. 

The History and Present CoNSTirirnoN of the 
Shsbiff Courts of Scotland. A Letter to William 
Stirling, Esq. of Keir, M.P., etc., from Robert 
SobertBon, Esq., Advocate, Sheriff- Substitute of the 
Goonty of Stirling. 

Thi question of law reform is not, properly speaking, a 
lawyer's question. It is more properly a question for 
the Gcremment. Any Government which does not 
nuuntain properly-organised courts of law, and keep 
these equal to the wants of the commonwealth, fails in 
€oe of its most important functions. If a Goyemment 
80 fiuk, the oomnmnity, whose immediate interest it is, 
on^ihen to take it up, and so urge it upon the Grovern- 
ment, that the requisite reforms shall be made. If both 
Goremment and the public fail to point out the defects 
of the law oourtas, and insist on their reform or reoon- 
ikniction, the only other parties whose interest, if not 
▼hose duty it is, to see this done, are the lawyers them- 
lelTes. It admits of no question, that for many years 
oor Superior Courts in Edinburgh are not adequate to 
the wants of the public. They are tedious and expensive, 
•Dd at the same time uncertain. The business has been 
dwindling away year by year, while, as a necessary 
'BBolt, the bar itself is in sorry contrast with what it was 
thirty or forty years ago. Less than 1000 cases in the 
T^ar, about 80 cases tried by juries within the same 
penod, and this for the work of 13 judges, seems some- 
thing anomalous, and calls for a remedy. It becomes 
>tfll more extraordinary by contrast, when we know that 
>h(Rit 80,000 cases are brought before the Courts of 
^gland. These are &cts well known to the profession 
^ the public. The public, however, do not seem to 
troable themselves about the facts, nor have they taken 
«ny steps to remedy the evil, if it be an evil— <^ectly. 
Ihafc part of the public whose hap it is to resort to the 
Coorts of law, have, however, indirectly taken the mat- 
ter into their own hands. In place of going to the 
^^oortB in Edinburgh, where they may be kept in doubt 
sod amdety for years, and incur hundreds of pounds of 
®^lWMeB, tiiey have shown their preference for Courts at 
their own doors, which, although they may, in the esti- 
mat](m of certain super-sensitive critics, dispense '^but a 
wagh sort of justice," they greatly prefer to the "at once 
^tory, expensive, uncertain, and remote" Court of 
^^Bsion. It is admitted that this fiiUing off in the business 



in the Court of Session is not from any want of legal 
questions to solve, for, passing over the assumed pug- 
nacity of our countrymen, the advance of the country in 
commerce and wealth precludes that idea. The business 
for our Courts has not diminisbed ; on the contrary, it has 
largely increased. Where it has gone is not difficult to 
discover. As an instance, we point to the statastics 
(published in the present number) of the past year 
of the Sheriff Court of Glasgow, given by Mr Sheriff 
Bell in opening his Court at the beginning of the 
present session. From these it appears that for the 
year 1862-63, 1479 new cases were tabled; appear- 
ance entered in 890, and decrees in absence, 589. Such 
seems the general state of judicial business in Scot- 
land; but in so far as the Court of Session is conoemed, 
surely it is a state of matters which ought not to be per- 
mitted to continue. To apply a remedy a bill was pre- 
pared last year and printed, which caused a good deal of 
hostile criticism in its details, while all admitted that some 
remedy was urgently required, if our Supreme Court was 
not to drop away, and Scotland degraded or raised to the 
dignity of the Northern Circuit of the United Ejngdom. 
The first pamphlet, whoeetitle we have printed at the head 
of this paper, is an able defence of the bill in its general 
features, and points out the chief causes to which may be 
fairly attributed the fallingaway of the business of theSup- 
reme Court; and while agents and counsel are severely 
blamed for prolixity in their pleadings, the Judges do not 
escape without animadversion and censure. While not an 
out-and-out admirer of the English system, on which the 
Court of Session Bill was framed, the author shows that 
if that system, or the more recent and successful reforms 
of that system, were carefully adapted to our Courts, we 
may hope for the same results. These have been speed, 
cheapness, and certainty, and, as a consequence, an in- 
crease of business quite in accordance with the advance 
of the country. The draftsman of the bill was certainly 
too much enamoured with the English system; so mudi 
so, that he adopted, in a great measure, its very phraseo- 
logy. This was quite unnecessary, and exhibited a weak- 
ness in the young draftsman which ought to have been 
corrected by more experienced heads. The country has 
no wish to see their ancient and venerable Court fall into 
decrepitude or die of atrophy; nor would our national 
pride yet consent to see it become the most northern 
detachment of the Courts of Westminster Hall, but 
assuredly, if its capacities are not kept abreast of the 
wants of the country, it must yield to those influences 
now at war with it. 

The second publication mentioned by us is of a very 
different character. It is, in one point of view, altoge- 
ther a narrow and personal affair. It very imperfectly 
calls forth the sympathies of the public or the profession. 
It has only a distant connection with the improvement 
of our law Courts. It is neither more than less than a 
special pleading for a change in the status, and an 
increase of the salaries of the Sheriff-Substitutes of 
Scotland, and has very much the appearance of a re- 
claiming petition. It is well known that the Sheriff- 
Substitutes some time ago presented a memorial to 
Government for some alteration in their status, and an 
augmentation of their salaries, and that having been 
received somewhat cddly, Parliament was addressed^ 
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Afl might have been expeotod, that body mm not reaey 
well acquainted with oar local tribnnali, ver^ natnraUy 
conlbnndiDg the f onctiona of onr Sherifb with thoae A 
the Sherifi of England. Strange to aay, the member 
for Perth, one of the ablest of the Soottiah membera, waa 
e^en found deficient in the knowledge of the position 
•ad dntiea of onr Sheri£EB, and to en]]|riitea him, and 
through him other M.P.'s, the Sheriff-Subatitute of 
Stirling has giren ua a history of the |^ and preeent 
position of our Sheriffs. Ostensibly a historical resume^ 
K is really an answer to some unnamed memorial which 
has been receired by the GfOremment from some official 
whose opinion had been officially required. We mar as 
well aay at once that it is an answer to an official 
memorial to GoTemment by the Lord Advocate, in 
which he apneara to hare stated what is the commonly- 
understood laea of the office of Sheriff-Depute and 
Sheriff-Substitute — ^that is, that the Sheriff-Depute is an 
officer appointed by GoTenmient, and the Sheriff-Sub- 
stitute, aa his name bears, is the substitute of the depute, 
ranted by him, and responflible to him aa hia chiet 
BobertBon, however, endeavoura to ahow that the 
Sheriff-Substitates are reallY independent judges, re- 
sponsible to nobody but the heada of the Court in 
Edinburgh; that they do all the work of the Sheriff 
Gourta, besides a host of other things — an enumeration 
of which he quotes and endorses from the Sheriff-Sabsti- 
tute*s Memorial— and that really and truly the Substi- 
tutes do everything, and that the Deputes are nowhere, 
and do next to nothing. Now, this appears to us to 
plead the case of the Sul&titutea too high, and, like much 
of that kind of pleading, is apt to retard rather than to 
advance the cause so defended. Conceding what is said 
aa to the Sheriflb of some rural counties, it is a fact wall 
known to profassional men that, in the large towns and 
cities, a great amount of work ia done hv the Sheriff 's- 
Depute, and especially by the Sheriffs of Edinburgh and 
Glasgow, who work generally as hard, oftentimes a great 
deal harder, tlum any of their Substitutes. The view 
the Sheriff-Substitutes wish Parliament to take of theDr 
position and emolnmenta is now something like the 
following:— They say, we are the actual working resi- 
dent cmef magistrates of our several districts. Our 
duties are far more extensive and important than the 
County Court Judges of England. Prom statutory 
enactments, whatever may have been our original posi- 
tion, we are now in effect Judges, holding our office not 
miamdiu se bene geuerint^ but ad vitam out culpam. 
^0 doubt we are appointed b^ a provincial Judge, but 
our office does not fall on his death, and he cannot 
remove us. But the County Court Judges of England 
have £1200 as a minimum, and £1500 as a maximum, while 
we, the Sheriff-SubstituteB of Scotland, have only, on an 
average, £627. We take the argument to mean that all 
the Sberiff-Substitntea ahould have not less than £1200 
a-year. On a former occasion we pointed out that this 
waa a fallacious argument. Would the Sheriff-Substitute 
of Stirling give as hirge a salary to a brother Judge, say in 
Stomoway , or Bute, or the Long Island, aa he would to one 
in Stirling, Perth, Dundee, Edinburgh, or Glasgow? 
Yet if the Sheriff-Substitute's case meana anything, it 
must mean that. The Act of 1853 laid down a disSnct 
principle, and one which Parliament and the public can 
easily comprehend, and that is, that the Shexiff-Subeti- 
tntes shomd be paid in some proportion to the work to 
be performed. In all caaea, we aay, let our Sheriffs be 
reapeotably paid; let them be as able aa their neigh- 



boors to spend a certain sum of mon^, and maintiat 
certain rank in their locally aa beoomea their positioa u 
Judges and gentlemen; but we aay fSurther, that being 
done, let him who worka more than hia brother be mil 
in proportion to hia woric The precedent, as it ii 
assumed to be, of the County Court Judges of England, 
is no precedent at all for the Sheriff-Snbstitutei of 
Scotland. England is a richer country; it is mora 
compact, geographically, than Scotland; the diatacti d 
County Court Judgea of England embrace fitf laiger 
mamos of ponulation than, with few ezoeptiona, can be 
found in Scotland; their dutiea mnat therefore be modi 
sreater than that of our Sheriflh, although their imii- 
diction ia much more limited, and the atyle of uriitt 
which it is expected a Judge should keep up, is mm 
greater in the richer country. The truth n, as the 
Lord Advocate is stated to have said, when ha beard of 
the memorial, the general principle is wrong; a fixed 
sum for all the Sheriff-Substitutes of Scotland woold 
never do. Let each Sheriff-Substitute make out a cm 
for augmentation if he can, and thia will be conaiderBd 
in the proper quarter, and due eflbct will be given to it. 
And here we do not think we commit any bnach d 
confidence when we state that, acting on ^lii latioaal 
principle, an able and laboriooa Shariff-Sobatitata mthe 
west haa recently had hia aalary considerably increavd 
on the principle that his work entitled mm to dm 
augmentation. 

There is another purpose in this pamphlet whidi, 
however, is gone about in a more indirect method thui 
its profeesed main object. It appears to be f(^t in ddi 
whole con tro vers?, that unless the office of Sheriff-Depute 
is done away witn, there is little hope of the Substitatei 
attaining their objects. If the Sheriff-Depute waaab^ 
lished, the right of appeal wonld^ aa a matter of warn, 
go with him, for the aubstitutes which have been pro- 
posed in its place would please nobody. It may pfeeie 
some to say that in many counties there are Ist 
appeals, and that may be granted, though that mayane 
becanae there are very Urn eases to appeal, and of ooaiM 
Utile work for the Substilates to da But the ri^t of 
appeal, and the exerciae of that right, ought never to be 
confounded. Many agents make it a rule to sppeil 
every judgment of the Substitute adverse to their cneni 
some agents do not— they or thdr clients beii^ satisflea 
with the Substitute's judgment. But the very ezisteaoe 
of the right, and the knowledse that it is in the power 
of a litinnt to Kpgeal an Interlocutor, gives a oonndeaee 
in the Sieriff C<nirtB which would, we £ear, not otherwiM 
exist We are decidedly adverse, therefore, to the aboli- 
tion of the office of Sheriff-Depute, fbr this raasoo, if 
there were no other, that one of hia moat important fiiflo* 
tions is that of an aj^peal Judge. 

The present state of the machinery of the SMU 
Courts seems fuUy adequate to the diadiarge of tbe 
great increase of the business before it. It is cheap, 
speedy, and at the door of each litigant. That we mmt 
have men of sufficient legal learning and talent to cany 
on the business is indispensable, and to obtain tluae ve 
must, no doubt, offer suiffident induoements. Wbat are 
suffioient inducements, in a monqr pouit of viewi mej 
be juc^ied of by the emoluments eanied in the Parhamflot 
House; and, as we observed on a former occasion, then 
are comparatively few members of the bar who, firam 
their practice alone, can be said to earn £1000 or 
£1200 a-year. 
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METHODS OP LEGAL STUDY.* 



Ws tlunk it of good omen for the fatore progress of tbe 
kw in Scotland when its jndgeB become its teachers, 
wfaeUier from the desk or the press. ,Lord Mackende 
h» given to th^ profession, in his ** Studies in Roman 
Iav," the best book we now possess as an introduction 
to tiw QTil law, whichf we are confident, will do very 
mnch to revive and extend its study, not by lawyers 
only, hut by every man of liberal education who is 
^aitom to know the spring and growth of the most 
ttsential part of the Roman polity, and its bearing on 
the past and present condition of our municipal law. 
We have now the Lord Justice-Clerk addressing the 
Jaridical Society of Edinburgh on the Historical Method 
of Studying Law, especially applied to the law of Scot- 
hod, but equally applicable to the study of any qrstem 
of positive law. 

Bvery lawyer, to maintain his position, must continue 
aitadent through life, and to the grave. He imperils all 
^ has attained by any relaxation of study. This may be 
Mained by yaxious motives, chief of which is a genuine 
^ for it Among what has been caUed the laity, 
>&d even among many lawyers, law is said to be a dry 
itody, repellmg young and ardent minds. Looked at 
foQ a certiun stand-point, this may be granted. We 
ue nsaally much imprened for or against an individual 
bj the way in which we approach him, and the nature 
of oar xeoeption: so it is with law. If we approach it 
hi a certain manner, it will always be an arid and repel- 
llBtstQdy, and the candid avowal of Sir Walter Scott 
vill be that of many whose bueinesB or trade is the law, 
that the longer he continued at it, the lees he liked it. 
^ method, then, in which we approach the study of 
the science cf law is aU-important. Now, there are at 
least three methods in which law may be studied. The 
flnt is, having irregularly attended your legal course, 
po&ted by it but littlo) and ibrgotten all you may have 
]*teaed to, you begin business, but never open a book 
ekoe|ft when some question occurs in practice which 
demands mare than usual care and attention. This may 
be oaOed tihe pro re nata method. The second is that 

* Tta RnoBUUL SfODT ov L4Wt Ab AddrMS Ddlnnd to «1m 
B J the Blgbt Hon. Jobn la^ik, 
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so justly condemned by Lord Kames in the preface to 
his ''Historical Law Tracts," that it is taught as if it 
were a collection of facts, having no natural or historical 
connection. The third method is that so aUy advocated 
by that learned judge, and so well set forth in the pre- 
fJEice we have just referred to, and that is to pursue the 
study of law historically. The volume of ''Law Tracts" 
was published as a specimen and inducement to this 
mode of studying the law; but we need not say the 
author has had no follower. We have no chair of legal 
history; we have not even the history of any one branch 
of the law written, or at least published, and the history 
of the rise and progress of the law of Scotland has yet to 
be written. Such a work might not bring emolument; 
but whoever shall present such a work to the profession 
and the world, will have supplied a want not only in 
law but in literature* On this suggestion or exhortation 
of Lord Kames, to whom it seems to have been hn- 
mediately su£^;ested, or at least enforced, by Lord 
Bolingbroke — a large extract from whose work on the 
study of history is given in the pre&ce to the '* Law 
Tracts"— the Lord Justice-Clerk has delivered an ad- 
dress which cannot £ail to draw the attention of those on 
whom is laid the direction of the studies of oar young 
lawyers, and to operate most beneficially in the progress 
and advancement of the law, and as a sulgeot of elegsat 
and liberal study. 

The object proposed by the kamed judge in his ad« 
mirable address is, he says, — 

I propose to ofiiar you some obsorvations on a 
Boldeot which appears to me to be of great importanoe to 
students of law, and particularly to those who aspire to 
the profession of an advocate, on a department of legal 
education, which, notwithstanding the greatiy improved 
standard botii of genend sohdanhip and legal knowledge 
now established in testing the qualifioation of imndidatea . 
for the bar, notwitiurtimding the full a^d oom^Mi' 
curricuhm which is now afforded by tiie Faoulty of 
Law in our metropolitan univetfdiy, remains to a great 
extent neglected and fiotgotten, though its cnltivation is 
indispensable to every one whose ambitm la to aklain 
and merit the lepatation of tn aooompUdied lawyer* 
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Again he says,— • 

Ko man can be an adept in any acienoe withoat 
a knowledge of its historj, and this is eapeoially troe of 
the acience of janapradence. To illaatrate and enforoe 
this proposition in its widest application might fornish 
the nuiterials of a recy nsoful and instroetive treatise. 
But my object on the present oooasion is to attract you 
to a historical study of the law of Scotland in particular, 
as forming not only a natural branch of legal education 
in this country, but as being an indispensable qualifica- 
tion to the due discharge of the duties either of an 
advocate or of a Judge. 

As to statute law, he says,— 

How, then, let me ask, can any one be a safe or 
intelligent interpreter or administrator of either our 
statute or our common law who is content to recdve the 
one and the other equally as mere nuitter of fust, or even 
to regard them as component parts of a consistent and 
harmonious system of modem law adapted to the present 
times, without any inquiry into their sources and QrigiUf 
or any knowledge of that gradual process by which th^ 
have attained their present form? 

Aa to common law, he says, — 

Again, in handling the great principles of the 
Common Law, and applying an ancient rule to a modern 
case, is it not of the last importance to know when and 
how the rule was established, or from what source it was 
derived, lest in blind deference to the letter of an 
admitted rule we violate its s^nrit, from ignorance that 
it arose out of, and was designed for, a condition of 
society, a state of commercial dealings, or a class of 
cases to which there is no parallel in the present day? 

As to the uses of historical studies to lawyers, he 
says,^ 

It has been said by one eminent writer, that tiie 
most important part of the history of any civilized 
nation is to be found in the Statute Book; and by 
another, that the true method of historical study is to 
elucidate and illustrate law by history, and history by 
law. It would seem, therefore, that no man can be 
well read in ike history of his own country who has not 
acquired some knowledge at least of the history of its 
jurisprudence. But surely the student who looks for- 
ward to law as his profianian may be expected, more 
than any other, to study the history of Scotland in the 
light of the Statute Book, and thus to make himself 
thoroughly acquainted with its constitutional and legal 
history. 

As an example of the ignorance which prevails in 
certain quarters we need not spotaiy of Scottish legal 
histoiy, take the following reminiscence;— 

I have, in the course of my prafinsional life, met 
with lawyers of great talent and distinction, who under- 
took to expound and interpret Scottish statutes, but 
who, nevertheless, received with some surprise the 
information that the Scottish Parliament consisted of 
one Chamber, and not of two; who had never heard of 
the distfa&ctkm between a Parliaaient and a Convention 
of the Estatea of the veahn, and who had no more 
definite idea of the Lords of the Articles than a vague 



surmise, that probably the articles had some connerion 
with the ConfeaBion of Faith. I do not say these men 
were either Scottish lawyers or Scotchmen; but I cannot 
contemi^te, without nervous apprehension, the pon- 
bility that, through continued neglect of the histciiad 
study oC Scotch law, ignoranoe somewhat ak^ to tim 
may some day snddeiily appear among us, and fiight n 
firoa our propriety. 

Of the legislation of the seventeenth century, he 
says,— 

Recall for a moment the legislation of the seven' 
teenth century. It embraces the great statutes of 
prescription ; the completion of our unrivalled system of 
registers; the new constitution of the Justiciary Goart 
on its present footing, a great step in the progrM of 
freedom; the law of entail; the new regulations for Um 
conduct of business in the Court of Session; the settle- 
ment of the whole law of tities on so sound and sttii- 
factory a footing as to have ever since secured an 
immunity firom the social troubles with which the 
administration of this department of law lias bees 
attended in other countries; the rules for the division of 
ooDunonties and Vinrig lands, a fitting complement of 
the series of statutes for the encouragement of agricol- 
ture and the' improvement of the soil, which is one of 
the most striking features of our earlier legislation; the 
statutory recognition and enforcement of the fonda< 
mental principles of bankrupt law, in Acts which still 
form the most valuable part of our Code of Bankruptoj; 
the process of ranking and sale, which anticipated bj 
more than a century and a half^ not the principle merely, 
but the practical working of the Irish Encumbered 
Estates Acts, which are thought to be a masterpieoe of 
modem legislation; and numerous other changes of the 
nuMt important and beneficial character, which will 
readily occur to your memory. 

Can any one be content to receive these as bare&cti| 
without caring to know what was the Parliamentsiy 
history of a period productive of such measures, and who 
were the men by whose wisdom they were devised, and 
by whose energy they were carried into successfd 
execution. 

On that peculiar branch of the Scotch Constitution, 
*'The Articles,*' he has the following observations:-- 

The agency, by means of which the independence 
of the Scottish Parliament was at that time more im- 
mediately held in check, was an abuse of an institutiooi 
or form of procedure, peculiar to Scotland. The Com- 
mittee of Parliament called <'The Lords of the Articles,'' 
or, more shortly, *^The Articles," may be traced back 
to an early period — ^probably as far back as the reign of 
David n.— and was, beyond doubt, originally intro- 
duced, and k)Dg continued, only aa matter of convenience, 
and with no design to enhance the power of the 
sovereign. However great the delegated authority of 
this body might be, it did not seem likely to become an 
engine of oppression or tyranny, so long as its appoint- 
ment remained in the hands of the Parliament itself, and 
the Committee consisted of a four repreeentation of the 
diflbrent estates. But experience showed that soch 
unlimited power aa was pooseesed by the Lords of the 
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Artielfis to detonmne what diooMt and what dioold not, 

ia any oovntry be Tasted in (be hands of a tsmall nambw 

of penoDS) without the graatoet danger to public libeHy, 

hovefer jealous might be the preoautions taken to insure 

a ftir and hnpartial selection of men to discharge the 

trnt Nor will this appear at all surprising to any one 

who irill consider the immense difference which exists, 

both in theory and practice, between what may be 

aDed a preliminary reto, enabling the King to stifle the 

' cboonion of erery obnoxious subject, and that consti- 

tnyonal power of rejection after discussion, which is 

I implied in requiring the royal assent to all Acts of 

; Puiiamettt. It must be obrious thiM: if the Kong could 

^ ever secure a preponderating influence in the committee 

of the articlesy his control over the proceedings of 

Parliament would be almost unlimited. 

It Ib well known that the formidable power given to 
I the King by the existence of such a body was abolished 
I at the BeTolution, and farmed one of the list of griev- 
i anoes presented by the conyention to King William, 
The learned judge then proceeds to inquire why it was, 
when the King was almost supreme, and the Parliament 
80 trammelled, that so many excellent reasons for the 
improrement of the law were passed in the serenteenth 
I century. He finds it in the legal character and attain- 
ments of the lawyers who practised before the Court or 
sat on the bench; and while admitting that they may 
hare been zealoudy and cTen fanatically attached to 
doctrines and opinions inconsistent with true liberty, 
lelentless persecutors of those who differed from them 
is religion or politics, yet that experience teaches us 
that sach men may be, and in this instance were, al- 
most as zealous in the promotion of the true interests 
of theur country. As specimens of biographical history, 
he (fetches in a brief yet admirable manner the career 
of Sir Thomas Craig, Sir Thomas Hope, the first Earl 
of Haddington, and others, and brings us down to the 
funoQs controversy, in 1674, about the right of appeal 
to Parliament firod judgments of the Court of Session, 
; and the secession from the bar of about 100 advocates. 
The controversy arose out of an action between the Earl 
of Bonfermline and the Earl of Callender, and the his- 
tory of the rise, progress, and result of the right of 
, appeal is given pretty fully. It is curious enough that 
i though the denial of the right of appeal in 1674 was 
I declared by the Convention of Estates, in 1689, to be a 
I grievance, and conceded by King William, it is not to 
he found in the Treaty of Union, in 1707, and some 
noiae was in consequence made when the first appeal 
affcer the Union came before the House of Lords, but 
the objection was overruled, and ever since the right 
Ims been exercised without challenge, and now forms 
a leoognised part of the constitution. 

Sach is a summary of this excellent address, the pos- 
Maaion and perusal of which we earnestly recommend to 
every lawyer; and with the learned judge we hope that 
he may have induced, not the limited audience he ad- 
dieased, but every lawyer to whom his address may 
oome in its printed £orm, ^^to a more faithful and 
laborious study of the history of our law, and thereby 
bave contributed (not slightly, but largely) to the im- 
povement of legal education iu Scothud," 



JUDICIAL STATISTICS. 

Shbritf Courts (Scotland)— Criminal Bbturns 
FOR 1861. 

A Fabliamentart return of all eriminal cases tried 
before the Sherifis in Scotland during the year 1861, in 
which the parties accused have been found guilty, has 
been issued, showing the Court, and the name of the 
Sheriff presiding; the nature of the crime; the sentence 
following thereon; and whether the party had been 
previously convicted. The number of cases in each 
county was as follows:— Aberdeen, 278; Argyll, 69; 
Ayr, 215; Banff, 24; Berwick, 150; Bute, 21; Caith- 
ness, S4; Clackmannan, 59; Cromarty, 5; Dumbarton^ 
175; Dumfries, 79; Edinburgh, 660; Elgin, 59; Fife» 
215; Forfur, 211; Haddington, 175; Inverness, 116; 
Kincardine, 151; Kinross, 52; Kirkcudbright, 113; 
Lanark— Upper Ward (Lanark), 115; Lower Ward 
(Glasgow), 324; Hamilton District, 268; Airdrie Dis- 
trict, 139— total, 846; Linlithgow, 234; Nairn, 14; 
Orkney, 88; Peebles, 43; Perth, 343; Benfrew, 128; 
Boas, 109; Bozborgh, 114; Selkirk, 54; Shetland, 28; 
Stirling, 616; Sutherland, 12; Wigton, 78. 
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(To the Editor of (he ScoUish Law MagasineS) 

Trininallan House, 
Stirling, 17th November^ 1863. 

Sir, — ^In the number of your Magazine for this month, 
there is a notice of my letter to Mr Stirling of Keir, on 
the Sheriff Courts, on which, in fairness, I may be 
allowed to offer you some observations. 

I take no exception to the tone of criticism of my 
pamphlet, though you designate it as *^ a very narrow 
and personal a&ir, which very imperfectly calls forth 
the sympathies of the public or the profession, and has 
very much the appearance of a reclaiming petition," for 
which last remark I rather give you credit, even though 
the idea may perhaps be borrowed from Davie Gellatly, 
in Waverley, where he likens BaiUie M'Wheeble^s con- 
versation to a *' charge of homing.^ But there are two 
charges made against me which I think myself entitled 
to answer, though I shall do so with all possible brevity. 

First. You charge me with advocating the same allow- 
ance of salary for all the Sheriff-Substitutes, and you 
ask, «* Would the Sheriff-Substitute give as large a salary 
to a brother Judge, say in Stomoway or Bute, or the 
Long Island, as he would to one in Stirling, Perth, 
Dundee, Edinburgh, or Glaggow? Yet, if the Sheriff- 
Substitutes' case means anything, it must mean that.'* 
To this I beg to answer, that so far from meaning that, 
it means the very opposite— that the Sheriff-Substitutes* 
case means this— that the persons who do the work 
should be paid for doing it, and that they ought to be 
paid in proportion to the work which they do. The 
principle upon which my letter is rested, fiNym the motto 
to the end is, that the labourer is worthy of Us hire-«> 
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that he ahooldbe {nid for his woik, and in pfroportioii to 
it, and iliat those penons who have either no work to 
do, or who, if they have, don^ do ifl, should not be paid 
at all— reserving, however, all existing rights. I entirely 
concur in the opinion which you attribute, and I hope 
correctly, to the Lord Advocate, that '^ a fixed sum for 
all the Sheriff-Substitutes of Scotland would never dp.'' 
In what part of my letter you find the slightest in- 
dication of a contrary view I am unable even to 
guess. 

Your second charge is equally unfounded. Yon say 
that another purpose of the pamphlet '^is gone about in 
a more indirect method'' — this other purpose being *^to 
abolish the Sheriff-Depute, that the right of aj^seal 
might, as a matter of course, go with him." There is 
not a word in the pamphlet from which either of these 
conclusions can fSurly be drawn. I have shown (and if 
the numerous letters I have received on the subject are 
to be credited) — shown snocesBfully— that the Sheriff- 
Depute, whatever the nature of his office may be iheo- 
redcaUy^ is now practically, according to the ensting 
form of process which has grown np since the passing of 
the Statutes in 1826, 1838, and 1853, an Appeal Judge 
only, and an Appeal Judge only in that class of cases 
which are conducted on written pleadings. I have 
farther stated, that in those counties where there are 
few cases in the Ordinary Action Roll, the Sheriff- 
Depute is an Appeal JudgD with few or no appeals to 
dispose ot But does the granting or maintaining of 
these propositions carry along with it either the aboli- 
tion of the Sheriff-Depute or the right of appeal? 
Nothing of the kind. They may lead to this conclusion, 
that in all those counties where the business of the 
Ordinary Action Boll is inconsiderable, where the 
Sheriff has littie or nothing to do, a separate Sheriff 
should not be maintained, and that by the union of a 
nnmber of counties under one Appeal Sheriff, a sufficient 
field of duty should be found for a lawyer of ability and 
learning. This course has been already adopted 1^ the 
Legislature to some extent, and all I advocate is its 
extension. I am perfectly satisfied, from what I know 



of Sheriff Court businew, that Iwenip-Jipe Aff^ 
Sheriffs are altogether in exosss of the req.i]iieBeDticf 
the judicial busineBS of the counties. I have a stiioQg 
belief also, that Jifly-five Sheriff'SubitUutes aie gm% 
more than are wanted, and that by a great <ii»qfnirtwft 
in the number of both classes of officials, the woik would 
be infinitely better done. FuU employment is ooecf 
the most important aids to legal knowledge and judidil 
fitness. The object of my pamphlet is to excite poUie 
attention to this important sulgect (which I am glad to 
know I have to some extent accomplished), in the hope 
that a Parliamentary c(»nmis8ion — ^not a GrovenuneDt 
commisBiott— may be issued to investigate a sotijeck 
which is of the greatest importance, not as regards the 
private interests of the present officials, but the public at 
large. 

I have said that I take no exception to the notice, 
though there is some lack both of truth and of courteqr 
where you exclaim, '^Stzange to say, the member bt 
Perth— one of the ablest of Scottish members— was eren 
found deficient in the knowledge of the position and 
duties of our Sheriff, and to enlighten him, and tiuoaglt 
him the other M.P.*8, the Sheriff-Substitote of Stiriin; 
has ^en us a history." This is rather a pervemon of 
my introductofy observations, in which I say *' to yon, 
indeed (Mr Stirling of Keir) the general history d our 
local tribunals is sufficiently familiar,^* and that I dedi- 
cate my statement ^*to you, on account of the great 
interest which you take in the civil and criminal jmia* 
prudence of the country, and the accurate knowledge 
which you possess of every subject to which you hare 
directed the energies of a powerful and highly-cultivated 
mind." I think these expressions might suffidentlx 
have protected me from the charge of presumption *'ia 
attempting to enlighten Keir.^ 
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Sir, 



Your obedt. Servt., 

BOBT. BOBBSTSOK. 
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3d Dxcucbxb, 1862. I 

SHERIFF COURT, GLASGOW. 

(Mb Sheriff Stbathxbv.) 

Mbs Barbaba Maclean or Monro v. Dbhfstbr & 
Dalziel. 

LaDdlord and Tenant — ^Interdiot. — A landlord began to 
take down a tenement before having arranged with one 
of the tenants. The tenant applied for and obtained in- 
terim interdict. The Substitute^ on grounds of ex- 
pediency, recalled the interdict^ on (he respondents find- 
ing caution to indemnify the petitioner. On appeal, held 
thitt the peHtioner, standing on her legal rights, was not 
bciaid to resort to a claim of damages only against the 
offending party, but was entitled to interdict; and in- 
terim interdict granted, 

TsK petitioner was a tenant of the respondent in Main 
Street, Glasgow. She had taken the honae in Jane last, 
from that time till Whitsonday next, the rent to be at 
the rate of £9 per annam. She entered into poaseegion, 
aod was in posseasion at the date of presentation of this 
petition on Sd NoTember last. The respondents, who are 
bnilden, with the view of erecting a range of new tene- 
ments, began to take down the old building, of which the 
petiticmer's honse formed part, and in particular had taken 
off the slates, and had surrounded the building back and 
fere with the old materials. She therefore presented this 
petition for interdict against the respondents further pro- 
ceeding with their operations, and craying an order on 
them to rebuild and restore the premises to the same 
oondition in which it had been previously to the com- 
menoement of their operations. Interim interdict was 
Snnted, and a diet fixed for hearing. 

On 4th November, parties' procurators having been 
ItBsid, the Sheriff-Substitate pronounced the following 
loMocator.—- 

Htving heard parties* procunton on the petitioner^a appli- 
ct&ni for continued interim interdict, in respect it is alleged 
hy the respondents, that, without admitting the alleged let, 
the petitioner expresely agreed to waive all tiUee to possession 
of the labjects in qaestion, and to vacate the same, so that the 
dflfenden might proceed with whatever operations they had in 
QOBtemplation, on the petitioner being freed of an arrear of 
ittt wmdi ahe was owing, and of a farther payment of five 
"hiUingi ; that this arnmgement was made before operations 
vne oommenoed, and that the said operations were entered 
^ on the futii of it; and that the respondentB are now 
||n&ing, and have always been ready to discharge aaid arrears 
of r«iit^ and to pay saia som of five shiUiogs. Before finally 



disposing of the petitioner's application for continued interim 
interdict, and to enable the Sheriff-Substitute so to do, ap- 
points the respondents to adduce such proof as will instnxct 
the averments before mentioned, to-morrow, at twelve o'clock 
noon, within the ^eriff-Snbstitate*s chambon, at which time 
the porsner will be allowed also to adduce counter proof re- 
lative to said averments, and until aaid proof shall have 
been led continues the interim interdict, and quoad vltra, re- 
serves the whole rights and pleas of parties; and, finally, ap* 
points parties to hd heard on the grounds of action, and in 
defence, on 7th November current^ at eleven o'clock forenoon, 
in case the respondents shall have duly lodged a notice of ap- 
pearance. 

Parties* procurators having been heard, the Sheriff- 
Substitute pronounced the following Interlocutor: — 

Having heard parties' procurators on tlie petitioner's appIl- 
cation for continued interim interdict, and having heard wit- 
nesses for both parties on the respondent's allegation that the 
petitioner had agreed to vacate tiie oremises as stated in last 
Ipterloctttor: Finds that the respondents have not made out 
such a prima facie case of such an agreement having been en- 
tered into as would entitle them to dum in hoc ataiu a recall de 
piano of the interdict granted; but having regard to the even- 
tual interests of both parties, and to the comparative injui^ 
and loss to be sustained on either side by granting or withhold- 
ing interim interdict: Finds that the preponderance of loss must 
eventually be greater on the respondent's side by interdict 
hping granted, than on the side of the petitioner bv the inter- 
dict being refused, but that in any view the petitioner's in> 
terests aiid rights, whatever these may eventually be proved to 
be, must be protected: Therefore, on the respondent s finding 
caution, acted in the books of Court, :that they will indemnify 
and harmless keep the petitioner £rom all the cdfiBequences 
of their operations, in case it shall be established that ahe la 
entitled to posaession of the premiaes till Whitaunday next ; 
and against all damages she noay sustain and expenses whidi 
ahe may incur if compelled to remove through aaid operations^ 
recala we interim interdict, and allows the respondents forty> 
eight hours to find such caution, but oontinaeil»'the interdict 
until such caution ahali have been found, and the aaid caution 
is hereby limited to the sum of fifty pounds. 

This Interlocutor was appealed, and after a bearing, 
Sir Archibald Alison pronounced the following judg- 
ment: — 

Having heard parties' procurators under the appeal upon 
the Interlocutor appealed for, and whole process, in respect it 
app^ura from the summary complaint produced in proceaa, at 
tie instance of the present defenders, Dempster & Dalziely 
that the house in question, was let to the present pursuer from 
20th June, 1862, to the term of Whitaunday following, which 
let ia still curreni in respect it ia not competent for the owner 
of a tenement, aeparated into flata, and let to different tenants, 
to take off or remove the roof and upper flats without the con- 
HOt of the tenants in the lower flats, thereby leaving them 
exposed to the inclemency of the weather, without any cover- 
ing: in respect the pursuer alleges that the defenders are in 
course of removing and taking down the stories above her flat 
against her consent, by which she will sustain serious loss and 
damage; and in respect parties are entitied to stand upon 
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their legal rights, tokd no principle of expediency oen jtaetify 
an illegai act, or compel a party Buffering under it to submit 
thereto, and daim damages from the offending party, alters 
the Interlocutor complained of, and grants interim interdict 
aa omved till the future ocdon of Gowt. 
Ad. J. F. H'Labih. Alt. W. Kibxlans. 



5th Dbosmbib, 1862. 

STEWAED COURT, WIGTON & KIBKCXTDBBIGHT. 

(Mb Stswabd W. H. DtnrBAB.) 

JoHH Rakkinx v. Robert Potts, and David M'Lel- 
LAN, his trustee. 

Landlord and Tenant — Removing — Irritancy— Bank- 
raptcy. — In a summons of removing against a bankrupt 
tenatU, declaratory and irritant conclusions were intro- 
duced. — Held, that these were incompetent^ and quoad 
them the action was dismissed. 

Held competent to introduce into a summons ofrewumng « 
conclusion for damages, founding on a elamse of penal 
damage in a lease. 

Circumstances in which damages given where a lease had 
been brought prematurely to a close by the bankruptcy 
of the tenant. 

This was an action of remoring, bnt the sommoDs also 
contained a conclnsion for irritancy of the tack of the 
premises held by the defender Potts (which excloded his 
heirs, aasignees, or sab-tenants), in consequence of his 
haying become bankrupt and been sequestrated nnddir 
the bankruptcy statutes. The summons also contained 
conclusions against the trustee M^LeUan (1) for £50, the 
penalty stipulated in the tack between the pursuer and 
the bankrupt; and (2) fSor **£20 or such other sum as 
should be modified as the damage sustained by the pusp 
Buer through shop haying been kept shut to its deterionifc 
tion and the loss of the trade done in it.** 

The record was made up by condescendence and de- 
fences, and these papen were revised. The defender 
PottB pleaded— 

Pbeubonart — 1. The Court has no jurisdiction to 
antertain the present action, so &r as it has reference to 
the conclusions for irritancy and removal from the 
premises. 

3. The two last candosions of the sommoDs are inele- 
yant and quite inciMisistent. 

On thx Mbbits— S. The whole statements made in 
the condescendence are irrelevant, and cannot warrant a 
decemiture as libelled. 

4. No irritancy, whether l^^al or conventional, if it be 
penal as to him against whom it is directed, can come 
into operation till a decree of the Session shall have 
declared it to be incurred (Ershine, book ii., tit. 5, sec- 
tion 25). 

5. The pursuer having sufEered no damage at the hand 
of the defender, no damages are or can be due to him. 

6. The action being minious and oj^ressive, it will fal] 
to be diwniwindi and the defender fennd entitled to foil 
costs. 

The defender M'LeDan pleaded— 

Fbsliminabt — 1. The Court has no jurisdiction to 



entertain the action so fer as regards the condeseendsDM 
for irritancy of the tack and removal from the premiMi. 

2. The summons, so fer as regards the two last con- 
clusions, is inconsistent, irrelevant, and inapt. 

On the MsRrrs — S. The statements in the condeson- 
dence are irrelevant. 

4. There are no gronnds for declaring an imtancy of 
the tack, none ezistiDg. 

5. This defender not having incurred the penalty of 
£50 condaded for, is not liable thensfor. 

6. This defender not having exceeded the powen con- 
ferred on him by the Bankruptcy Acts referred to by tlw 
pursuer, no liability attaches to him for the som last con- 
cluded for. 

7. S^i>aratim, no damages having been sustained hj 
the pursuer, none are due. 

8. Thedamagesclaimedby the pursuer, if any are doe 
to him, being contingent damages arisnig from the hsok- 
ruptcy of the tenant Potts, the pursuer is only entitled 
to have the same valued and ascertained, in terms of tke 
Bankrupt Act; and upon their being so yalned and 
ascertained, he is only entitled to rank therefor aloBg 
with the other creditors of the bankrupt. 

9. The action, so fer as regards this defender, ■ 
groundless, frivolous, and absurd, and he ought to be 
aaaoilaed fr^wn the whob conclusions thereof^ with ex- 
penses. 

A minute was given in by the pursuer restricting tfae 
conclusions oi the summons to that for removing cftHj^ 
and in the same minute the defender Potts consented to 
decree of removing being pronounced against him. 

The record was then dosed. Parties* procunton 
haying been thereafter heard, the following Interlocutor 
was pronounced: — 

Having advised the rtoord sad prodootionay and heard putifl^ 
proouraton, Find% that the rwpond«nt» Potts, became, by the 
tack. No. 5, taDsnt of a dweUinghonae, ahop, warahousei, and 
premiaea attached thereto, in St Cothbort Straet, Khkead> 
bright, belonging to the porsiMr, for the period bom 7th 
Jaouaiy, 1859, till Wbitaanday, 1864, at the yaariy reat el 
twenty-eight poQDda ateriiag, payable half-yauiy : Finde^ that 
aaid tack oootaioa an ezpraaa ezdoaion of "heirs, aaaigneee, or 
aub-teoanta,* and a oonditioa obliging both parties, tlMir hdn^ 
and auooeaaoia, "to perform the pramiaea to eaoh oUier, under 
the penalty of fifty poonda, to be paid by the party fiailiDg «• 
the party performisg, or willing to perform, over and above 
perfbrmanoe:* Fincte, that the reapondent, Potta, entered iatft 
the poaeeaaioa d, and oontinoed to oooapy the aaid sakjeola ef 
hia leaae tiU November, 1661, when the other Nspondvi^ 
M'Lellan, aa truatee on hie aeqneatrated estate under the 
Bankruptcy Acta, took poaaeaaion of hie atock-in-trade, and 
other property aad eflbeta, thereafter sold the aame fin* bahoef 
of hia cieditora, got for that purpose poaa e a a ion of the ki^a ef 
the ahop, houae, and other premiaea included in the foreiaid 
tack, No. 6, and haa aiooe kept jpoaaearion of titeee anbjecti^ 
with the bankrapt*a o(»aent: Ffaida, thai previous to the 
bankruptcy the puraoer executed an hypotheoatacn cf the 
bankmpt'a efiecta, in aeourity of the current year*a rent of the 
aaid aubjecta, and on 28th November got payment, from the 
reapondent, M'LeUan, of the lialf-year*a rent of the aobjeda 
then due ; and the aaid reapondent haa further, in tema of a 
demand by the puraoer, oonaigned in the handa of the cleik cf 
thia Court, a aum to meet the daim for the rent payabloat 
Whitaunday next: Finda, that it ia an implied eoiuKtioii ia 
aaid leaae, No. 6, that the reapondent, Potta, waa to ooenpf 
the aubjecta during the currency of the leaae, and to keep on 
the premiaea atock-in-trade and furniture, auffident to aatii^ 
the landlord'a hypothec: Finds it averred in the record, and 
admitted, that ihe respondent, Potts, ia now totally diveatid 
of hia whole property and effecta ; that the aubjecta cf the 
lease ara diapleniahed, and locked vp, and the k^ pu ae u w ed 
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hf the other n^Mndent, M'Lelhui, who esEpireeily repoduites 
any intentimi of taking ap the lease: Finds it further stated 
IB the anaiite. No. 16, thai the poisaar now abandons the 
dtokmitory and hnritant oondoaions of the summons, and that 
the respondent, Potts, now consents to deoiee of lemoying being 
pniBOimoad against him. In these ciroamstanoes, repels the 
difaiees against the oompetency of the oondosions of the 
sonmoos as thoa restricted, and on the want of jurisdiction in 
tiM Court; deosTDS in the removing in terns of the oondusions 
d the action: Finds, that the pursuer is entitled in this action 
to oonstitnte his claim for any loss or damage which he may 
rartsin thfou|^ the respondent^ PottB*, faUun to implement 
the oonditioBS of his lesM; and appoints the pursuer to state 
ths smocoit of sakl daim, and in what manner he proposes to 
ertdiliih it, in n minute to be lodged by 24th current: Sus- 
tMBsthedefancea against ih» other condusions of the summons, 
awnliiai the dsfendeta therefrom, and decerns. 

Non.— The leadmg conclusions of this action, as originally 
kid, were, it is thought^ plainly and finally incompetent. The 
bdlB avemd neither constituted an irritancy, statutory, oon- 
iPsatioDal, nor at onmmon law. And if the principal respon- 
d«t| Potts^ had not withdrawn his defences against the 
ooBclgsions fer reaoring, the Steward-Substitute is not con- 
rineed that in the action, as modified and restricted by the 
minote, No. 1^, there are legal grounds for decree in the 
pnttoer^s &Tomr. 

Is the lerised defences it was admitted that Potts was n 
K^ustmted bankrupt^ that his trustee had taken possession 
of hie whole eflects, and shut up his shop^ in order to dispose 
of them for behoof of his ereditora, which was thereafter done, 
to the complete displenishment of the subjects of the lease. 
But it was denied that the bankrupt had deserted the premises, 
or indicited an intention to abandon his lease. The Steward- 
Substitote does not think that, in the absence of an irritancy 
on the tenant's bMikruptcy in the lease, the sale of the bank- 
rapt's stock and efisete under the sequestration, and the tem- 
poniy ahutting op of the shop» and discontinuance of the 
Mdffupt 8 trade, while he was endeavouring to efifoct an 
■Raognnent with his creditors, wen per u sufficient to operate 
s&rfsLtore of the lease, or to justify dt pUmo, a decree of 
NBBOVsl against bun. And the hardship and injustice of such 
aooarse would in this case have been aggravated by the dr- 
ooDstaaoes of tiae landlord holding under his sequestration, 
tad the depedt of the current rent in the Clerk's hands, ample 
Noniity for tiie payment of that rent when due. The bank- 
rapt was, it is thought^ fully entitled, on strong grounds of 
hm as weU as equity, to » reasonable time for determining 
whether he would or could resume hie occupancy of the 
pmniMB and his business there. Nor is the Steward-Substi- 
i landlord, with his current 
, on the same grounds as are 
) libelled, to dispossess the' tenant between terms, without 
peviouily afibrding him an opportunity, and duly calling on 
hiB to replenish and rcKKSOupy the subjects of the lease ; and 
ttly on his, the tenant's, failure to fulfil that implied obligation 
of sis lease, could decree of removal competently pass against 
hisL ^ With regard to the daim of damages for shutting up tern- 
poiarily the shop to the deterioration of the trade in it, it seems 
aeondoaive defence that there is no obligation in the lease to 
^Mp it constantiy open; and the profits of the trade in it diuing 
^ lease being exduaively the property of the tenant, the land- 
M can have no legal right to interfere with the tenant's mode 
of oondooting that trade, if not incompatible with the conditions 
<f the lease, or with the right of hypothec, which has already 
been pade e&ctoaL The daim for the penalty of £50, stipu- 
jited in the lease, on non-fulfilment of its conditions, was also 
hioompetent as originally laid. For the summons contuned 
BO sl t e m ati v e oondosion, requiring the tenant to re-stock and 
>t'Occupy the premises. And even in the case of an agricul- 
tonl ieaae^ with an ezprees obligation on the tenant to possess 
the fivm ezdusivdy by himself or his servants, and to keep it 
<*ocked with his own stock, it has been laid down in a recent 
^ftmam that *' the noo-f ulfihnent of that obligation cannot, any 
BHre than the act of granting a sub-lease or assignation, be 
attended with ipio facto irritancy." And it is obvious that if 
ths tenant in the present case had found means to re-stock the 
pfHUies in » reasonable time, no daim would have arisen 
Qidflr the penal dause of the lease; such claim would have 
oflea, jost as the irritant condusion in the case of Porba v. 
vre would have fallen, if Ure had been able to pat a suffident 
i^Nk of his own on the fSum. 



tote aware of any case in which a 1 
J^9 rent secured, has attempted, c 
we libelled, to dispossess the tenao 



The dioumstanoes of the case^ as now presented, are essen- 
tially difierent. For the tenant^ after sufddent time has been 
aUowed to him fw the purpose since the present action was 
brought, has not only failed to re-stock or re-oooupy the sub- 
jects of the lease, but has now, by the minute, No. 15, ex- 
presdy abandoned the lease, and consented to decree of re- 
moving against him. The other respondent has no right or 
interest to oppose that oondusiott of the libd, as he has ex- 
presdy repudiated the obligations of the lease. 

And in that altered state of matters, the only remaining 
question in the case regards the pursuer's daim of damages 
against the respondents, under the penal dause of the Icmc, 
for the loss he has ahready and may hereafter sustain through 
the non-implement of its conditions. It would, with reference 
to the amount of that daim, be advisable for the trustee on 
the respondent, Potts* estate, to afford the pursuer the requisite 
fkoilities for re-letting the subjects of the lease, by giving him 
immfldiate possession both of the keys and premises. 

Both parties appealed against this Interlocutor, and 
lodged reclaiming petitioDs. On oonsidering these pe- 
tions, the Sheriff (Mr Hector) prononnoed the following 

judgment: — 

The Sheriff having adyieed the reclaiming petitions, record, 
aM process, dismisses the appeal for both parties, and affirms 
tDe Luterlooutor. 

NoCT.— The Sheriff thinks tiiat the condusion for penalty 
and damages was not incompetently introduced into the sum- 
mons. This condusion is truly now the only matter in dispute 
betwixt the parties, and the Sheriff does not see grounds suffi- 
dent for disturbing the finding on this subject sti^ by dther 
of the reclaimers. The Interlocutor finds the pursuer entitled 
in this action to constitute his daim for any loss or damage 
arising throu^ Potts' failure to implement the conditions of 
his lease, and allows him to state in a minute the amount and 
mode in which he proposes to establish it. If the pursuer can 
dietinctiy state the items of any loss really sustained, he is 
thus entitied to do so. If he states items dther unintelligible 
o^ which he cannot establish, he will do so at his peril. Nor 
does it appear to the Sheriff that the redaimer, M'LeUan, 
has say legitimate ground to complain of the Interlocutor. 
The summons contains no condunon lor penalty or damage 
against him, except ''as trustee," and no decree has yet been 
pronounced. Under the finding the pursuer may {x may not) 
constitute a claim fbr damages, for which he may obtain a 
decree which shall ascertain him to be a creditor of Potts for 
ths aSMont, and entitled to rank lor his sequestrated estate 
according to law ; bat the finding does not warrant the appre- 
hension, that tile decree would be so expressed as to constitote 
or create any preferenee in favour of the pursuer over other 
crsditorB. The Sheriff cannot avoid tUnking this a case in 
which the parties ought to settie the daim of damage without 
persisting in further litigation. 

The punmer now gave in a minnte stating the loss he 
had sustained through the violation of the lease hy the 
defender Potts: — (1) At the period of Potts' bankruptcy 
the lease had two yean to run, and he claimed the rents 
of these years, being £56. (2) The punuer had left 
a dwelMng-hoose and shop which he had taken for two 
yesiEB at £11 per annum, in order to occupy Potts^ shop, 
to prevent more damage from their being kept shut (£32), 
which, deducted from the rent of Potts' shop, left a 
balance of £34. The pursuer had also left a different 
bosinesB from that of Potts, and he calculated he would 
suflfer a loss of £16 foe the next two years by the change. 
These sums amounted to £60, and the pursuer offered to 
prove them. 

This minute was aUowed to be seen and answered, and 
parties^ procurators were appointed to meet and be heard 
thereon. To the order the Steward-Substitute added the 
following 

NoTB.—- Part of the pursuer's daim of damages stated in 
the minnte No. 19, ai^Mars to be not merdy contingent^ but 
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indirect uid oonfleqnentiaL The daim, quoad vUra, is Tagoely 
and not very intelligibly defined. 

The Steward-Sobstitute believes that damage must have 
been sustained by the parsaer from the abrupt termination of 
the contract of lease with Potts, and is therefore unwilling to 
deprive him of an opportunity of relevantly stating, and, if 
necessary, leading proof of that damage. But firom ike terms 
of the minute No. 19, he seems to have mistaken both the 
nature and limits of that claim. 

It seems at the same time proper to recall to the serious 
consideration of the parties the prudent suggestion offered to 
them in the conclusion of the note to the Sheriff's Interlocutor 
of the 12th ultimo. 

Thereafter the following Interlocutor was pronounced: 

Having advised, the minute for the pursuer No. 19, a^d 
answers thereto, No. 20, with reference to the previous pro- 
cedure in the cause, and heard parties* procurators, Finds it 
admitted that» under the lease founded on. No. 5, the defender 
Potts was, inter alia, bound topay the pursuer, as the rent of 
the subjects of the lease from Whitsunday, 1862, till Whitsun- 
day, 1864, the sum of £56 sterling: Finds it proved that the 
said defender, having been divest^ under his sequestration of 
the whole plenishing of the shop and other subjects of his 
lease, deserted the possession, and acquiesced in a decree of 
removing, at the pursuer's instanoei, founded on the said acts 
of displooishment and desertion, shortly previous to Whitsun- 
day, 1862: Finds it alleged by the pursuer, that by such (de- 
fender's) abandonment of his lease so near to the term of Whit- 
sunday, 1862, he (the pursuer) was deprived of the opportunity 
and powers of r&-letting the subjects at that term, and was oon- 
seqnentiy obliged to leave premises then occupied by himself, 
and enter into possession of the subjects of the defender's 
lease, in order to avoid greater loss by leaving his own subjects 
unoccupied; that the rent of the premises thus left by the pur- 
suer was £11 per annum, and that said de^pnder is, under the 
penal clause in his lease, liable in payment to the pursuer of 
the sum of £34, being the loss incurred by him through the 
defender's violation of the conditions of his lease, whereby the 
pursuer will be obliged, for the two years after Whitsunday^ 
1862, to sacrifice, by the compulsory occupation of his own 
premises, the sum of £84 — being the difference between the 
rent payable by the defender for these premises under the 
lease No. 5, and the rent of the premises the pursuer was 
obliged to leave: Finds it alleged by the defender, in defence 
against this claim, that the pursuer got the keys of the subjects 
of the lease No. 6 at the beginning of Febmary, 1862; that 
he neither attempted nor wiiSied to re-let these subjects, and 
that the claim is unfounded and irrelevant: Finds that tiie 
proposed mode of estimating the extent of this item of the 
pursuer's daim, as set forth in his minute No. 19, is neitb«r 
equitable nor competent; but finds that .the pursuer is entiUed 
to claim under this item, as loss to be reimbursed by the defen- 
der Potts, the difference between sum of £56 payable by the 
defender under the lease No. 5, as the rent of tiie pursuer's 
subjects from Whitsunday, 1862, till Whitsunday, 1864, and 
the sum (if less than £66) which might have been got as a fair 
rent for these subjects from an independent tenant taking them 
at Whitsunday, 1862; and before farther answer, appoints 
parties' procurators to attend in the Steward's Ghambos on 
the 10th current, at 11 A.X., to be heard as to the most satis- 
factory mode of ascertaining the rent at which the subjects 
plight have been let at May, 1862: Finds that the second 
item of the pursuer's claim of damage, amounting to £16 
sterling, is incompetent and imtenable, repels and disallows 
that portion of his ckdm, and a8Boil2des the defender therefrom, 
and decerns. 

Note. — It is not only probable, but almost self-evident that 
the pursuer must have sustained pecuniary loss by the defender's 
abrupt desertion of the subjects of his lease. But he certainly 
has failed to set forth in the minuto No. 1 9 any part of that 
loss which he is entitied to claim from the defender in a dear 
or satisfactory manner. What the pursuer is entitied to 
recover here is the direct lo$t in rent or otherwise arising from 
the defender Potts' violation of the conditions of his lease. 
Indirect or consequential damage may also have resulted to 
the pursuer from his property being thrown on his hands in 
the middle of a term. But each damage does not form a 
ground of action here. The pursuer^s procedure has made it 
difficult to ascertain the loss, if any, sostained by him on the 



rent of the subjects from Whitsunday, 1862, till WhitsimdaT, 
1864. 

By entering himself on the occupancy without advertisog 
or inviting offers for a lease of the subjects, the pursuer mut 
be held to have undertaken himself, or at all events to hsie 
discharged Potto of tkH. liability for the rents of these two 
years, and consequently of all claim of damage for loss of reot 
effeiring to these two years, unless he can show that the lab- 
jects, if advertised, would have failed to bring that rent. He 
was not entitied to occupy them at a rent of £1 1 per suram, 
if another tenant would have given more than £11 for then; 
or if, geemndwn arbitrvum boni viri, they were in May, IMS, 
worth more than £1 1 per annum on a two years* lease, it hum- 
bly appears to the Steward-Substitute that the most satirfM- 
tory and least expensive mode of now determining that mstter 
is by a reference to one or more persons of skill oogniaant of 
the demand for, and the rent given for subjects sizmilariy d^ 
cumstanoed in the burgh of ^rkcudbright. The other por> 
tion of the pursuer's cUim, amounting to sixteen pomida, a 
not tenable to any extent. It stands on a very peculiir, and 
not very logical foundation. It might perhaps have been 
more luddly set forth in the punuer's minute. But it leeoa 
to resolve into' this: that the pursuer was carrying on apni- 
perous ham-curing business in a house rented by him at £11 
per annum, when the subjecte leased by the defender at i28 
per annum were vacated, and in order to effect a saving, be 
relinquished that prosperous business and that low-rested 
house, and went into the more highly-rented house left by the 
defender, and commenced there the business of a grocer, 
which he had previously tried in these premises, and kwA 
not to be prosperous. In other words, he was doing well in 
the ham-curing trade, he wished to do better, he went iito 
the grocery trade, and with what result time wUl show. 

To make the defenders in any respect responsible for tint 
voluntary and rather speculative proceeding on the pnnoa's 
part, or for the pecuniary result of that proceeding, would be 
a recognition of daims of reparation arising not merdy frosi 
consequential or contingent damage, but also from pottibUv 
problematieal damage. This part of the pursuer's claim is sot 
very clearly foundeid in fact, and it has very decidedly bo 
foundation in law. 

This Interlocutor was appealed by the defender UU- 
Ian, and the Sheriff (Mr Hector) pronounced the foflof • 
ing Interlocutor: — 

The Sheriff having considered the Interlocutor appealed 
against, record and process, dismisses the appeal, and affimf 
the Interlocutor. 

Note.— The only appellant is the defender Mr M'LeDio» 
as trustee on Potto' sequestrated estate. But it does not 
appear to the Sheriff that the Interlocutor contains any find- 
ing, or recognises any principle of which he can nghtfoOj 
complain. The pursuer's claim under the £16 item is by tbe 
Interlocutor repelled, and he has not appealed against ti» 
part of the Interlocutor. And as regards the other part of tbe 
pursuer's claim, namely, the £34 item, the Steward-Snbetitnle 
has not sustained it, but only pronounced a finding and allowed 
parties to be heard as to the proper mode of investigatktt. 
This seems not inapplicable to the state of the case, nor advene 
to any rule of law arising under the drcumstanoes. Tbe por- 
suer dums £56 as the damage due by Potts, in respect of bi 
failure to pay the stipulated rent of £28 per annum for w 
two years of the lease to run after Whiteunday, 1862, mmni 
£22, as dedudble in respect the pursuer himself has token pos- 
session, being at the rate of £11 per annum. The questiw »» 
Is this all that the pursuer is bound to allow by way of dedacj 
tion in respect of his possession for the two years in qneefaon. 
And to determine this, there must be inquiry if parties caanrt 
agree. The rule of ]aw which seems applicable is thus stated 
in Mr Hunter's Treatise: The landlord is entitled *o let » 
another tenant, "and to daim as a creditor for damagei P 
any) by reason of non-implement. The damages will bo we 
difference of rent between the old and new lease, or the vjOue 
of the rente under deduction of the value of the lease." (Sw 
also BdVs Com., Vol. i., p. 80; and VoL ii., p. 413; or, W 
Edition {Shawns), p. 900). 

Thereafter the following Interlocutor waB pronounced, 
after having heard parties' procurators: — 
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Ha?ing restmied otnuidarfttioii of this oauae, and heard par- 
ties' procurators, in respect the respondent avers that the sub- 
jects of Potts' lease woold, if advertised, have brought a higher 
rent than £11 per annum from a solvent tenant taking them 
for the two years from Whitsunday, 1862; and in respect, 
farther, that he declines to concur in a remit to one or more 
persons o£ skill, to report on this point, as suggested in a note 
to the Steward-Substitute's Interlocutor of the 3d ultimo: Finds 
that the pursuer is entitled to a proof pro ut dejtare, in ord«r 
to establish, if he can, this part of his claim, allows to the pur- 
suer, therefore, a proof that in the drcumstanoes in which the 
SDbjects of the lease stood at Whisunday, 1862, £1 1 per annum 
was a fair rent for the two remaining years of the lease, or as 

S[h a rent as oould have been obtained from an independent 
vent party taking them at that term, and to the respondent 
a coaJQDct probation, grants diUgenoe against witnesses and 
havers, and appoints the proof to oonrntence here on the 16th 
September next, at 11 A.H. 

KoTE.— If he had possessed the power, the Steward-Substi- 
tote would have spared the parties the expAise and delay of 
proof in a matter which might, in his opinion, have been 
Mfely and advantageously left to the judgment of men of skill; 
bat, as the respondent alleges and offers to prove that a larger 
rent than £11 per annum would have been ofibred if the sub- 
jects had been advertised, and, farther, that a larger rent was 
actoilly offered by * solvent party, and declined by the pur- 
suer, he seems entitled to an opportunity of establishing these 
&ctB in his conjanct proof. 

By mutual Tuioute, parties admitted that the reut of 
the pienuBes waa £22 per anuum. 

Hating resumed consideration of this cause, in respect of 
the mntoal admissiooB of the parties contained in the minute, 
No. 22: finds the pursuer entitied to payment of twelve 
poonds sterling under the first head of his daims in the minute 
No. 19, bdng the difference between the rents payable by the 
defender Potts, under his lease, for the two years from and after 
Whitsunday, 1862, and the fair rent obtainable for the sub- 
jects of the lease, if let for these two years to an independent 
tensnt at Whitsunday, 1862, and decerns for payment of 
nid sum against the defender, Potts, and the defender, 
U'Ldlao, but against the latter only g«a trustee on Potts 
nqaestrated estate: IBlnds the pursuer entitied to expenses 
K the same shall be taxed by the auditor of this Court, 
hat fiable to large modification on account of the inoompe- 
tncy of some of the contusions of the summons, and the 
ejection of a great portion of the pursuer's claims as un- 
tenable, and decerns. 

NoTB.— This action, as originally laid, was substantiaUy, as 
vdl ss in form, a declarator of irritancy of the defender Potts* 
lesse, and removing, founded on his bankruptcy and seaues- 
tntion, and on his alleged displenishing and desertion of his 
Bobjects. The snmmons further concluded for £50 of damages 
£or violation of the conditions of the lease, as stipulated in its 
penal cUim, and for £20 of damages for loss alleged to have been 
■wtained through Potts failure to keep his shop (one of the 
subjects of the lease) open for business after his sequestration. 
By Interlocutor of 17th April, 1862, the pursuer was per- 
"ritted to withdraw, after discussion on the competency, the 
dedaratoty and irritant conclusions of his smnmons, ** reserv- 
ing consideration of the question of expenses applicable to that 
^ge in the nature of the action until judgment is pro- 
aonnced on the merits.'* 

The Steward-Substitnte is of opinion that these dedara- 
toty and irritant conclusions were inept and that the defences 
>S^ these conclusions were well founded. As regards the 
^^penses occasioned by the discussion of these defences the 
Posner does not seem entitled to claim them. It is rather a 
qoestion whether he ought not to be subjected in the do- 
wer's share of them. The pursuer eventually obtained de- 
<»ee of removing against Potts by the withdrawal of his de- 
fence against that conclusion, in terms of the minute No. 15. 
. The imrsuer has also succeeded, though to a limited extent, 
^ establislung the pecuniary conclusions of the summons. 
^ of these claims, however, namely, that for £20 on account 
« the shop bdng shut, up, has been wholly repelled as unten- 
^; sad the other, which was stated in the summons at £50, 
^ been sustained only to the extent of twelve pounds. 



In these circumstances, the defenders have had reasonable 
grounds for resisting their liability for expenses, if not for ad- 
vancing a claim to these expenses from the pursuer, if Potts 
had in limini consented to the removing, and a tender of 
damages of adequate amount had been made before the action 
was raised, or with the defences. But as the removing was 
opposed, and no damages tendered or admitted to be due, the 
pursuer, who has been successful on both these parts of the 
cause, seems fairly entitied to the expenses incurred by him in 
establishing them. 

This Interlocutor having been appealed, the Sheriff 
(Mr Hector) pronounced the following judgment: — 

The Sheriff having considered the Interlocutor appealed 
against, with the rediaiming petitions for the parties respec- 
tively, and process, for the reasons assigned by the Steward- 
Substitute, dismisses the pursuer's appeal, and affirms the 
Interlocutor in so far as complained of by him; neither, for the 
reasons assigned by the Steward-Substitute, and also in respect 
the decerniture in his Interlocutor against the appelUnt 
M'Lellan imports a decree against him only qua trmtee, and 
to the effect of entitling the pursuer to a ranking on, and 
dividend from the sequestrated estate according to law, dis- 
misses his appeal, and affirms the Interlocutor. 

K For Pwrauer— Robert Bboatch. 

For Pottt—A. Skeooh. 
For M*Ldlan — David Jekkibs. 



8th Deobmbeb, 1862. 

SHERIFF COURT, PERTH. 

(Mb Shbbiff Babolat.) 



A. V. B. 

Poor's Roll in Sheriff Court. — Circumstances under wJiich 
an applicant was refused the benefit of the Poor's Roll 
to sue an action at law. 

On the usual certificate of poverty, a remit was made to 
the procurators for the poor, who reported that the 
applicant had a prohabilis causa litigandi, but reserved 
to the Court the objection of the defenders, that the 
applicant was not in such circumstances of poverty as 
entitled her to the benefit of the poor's roll. The 
applicant stated, on examination, that she had £9 in 
money, with which she carried on the trade of a butcher 
in Crieff, which yielded her on an average 6s in the 
week. She had household furniture which she valued at 
£6, and a son, an apprentice, with 4s 6d in the week, 
resided with her. 

On the motion of the pursuer to dispose of the first part of 
report, and having heard Mr Graham for the petitioner, apd 
Mr Findlay for the defenders, and made avizandum with the 
debate, Finds, under the admitted circumstances in which the 
petitioner is placed, she is not at present entitied to the benefit 
of the poor's roll of this Court: Therefore refuses her petition 
in hoe statu, and decerns. 

Note. — It is always painful to shut the door of justice on 
an applicant, and so exclude a hearing on the merits of his 
case. The wisdom and prudence of our ancestors were distin> 
guished by their early legislation on this subject, to the effect 
that no really poor person might be deprived of an opportunity 
to ask justice, and, at the same time, that the privilege should 
be confined to those of the proper class of poverty, and who 
also, by a report from competent persons, were shown to have 

a2* 
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» probftUtt good aftose. It may not be wwy easy now to 
draw the lino which ahould mark the boundary between thoio 
whose temporal ciroomstanoes entitle them to the priTilege, 
and those whose drcumstanoes do not On the one hand, it 
most be oonoeded that the applicant does not require to be in 
a position which woold entiUe him or her to parochial relief; 
bnt, on the other hand, it can scarcely be earned so far as to 
indode persons in good bodily health, and who are actoally 
in some business, capable of indefinite extennoo. It would 
scarcely do to require a balance sheet of profit and loos on 
such a business, and therefrom to ascertain whether there be 
a sufficient margin to admit of the trader employing a regular 
practitioner to conduct his esse, llie petitioner alimitB that 
she is in trade as a butcher in a large and wealthy community, 
and, though doubtless with a small capital, yet it is capable of 
extension. If she has a right to be admitted to the poor's 
roll then, it will not be difficult to make out a umilar cUfti 
for sll small traders whose profits may be represented as not 
more than sufficient to meet their support. 

There can be no doubt but that the judicial poor's roU has 
been abused both in the Supreme and in Inferior Courts; 
and recently the Court of Session have drawn the reins much 
tighter than they were ever in use to be held. Reference 
may be made to the reoent cases — 18th July, 1857, Jnnu; 
3d February, 1860, WdUcer, Considering the vast difference 
of expense of litigation in the Supreme Court when oontrasted 
with that in the Court of the Sheriff, these authorities tfil 
with a double force on the practice of the Local Courts. 

Whilst, on the one hand, it may be harsh on a poor man 
with an undoubted good case to be preyented having judg- 
ment thereon, yet it \b equally so that another should be 
annoyed and compelled at great expense to litigate with a 
person who may in the end be found to have no case at all, 
and who enjoyed the luxury of litigation without any cos^ 
and from whom in the end no costs can be recovered. The 
report of probability is no sufficient safeguard, seeing that it 
is necessarily obtained without the opportunity of much 
inquiry or legal proof, and that those reporting will oyer 
feeu inclined to the side of the applicant, rather than expose 
themselves to the oeosure, however unmerited, that thay 
reported otherwise, in order to save themselves trouble in the 
future conducting of the cause. 

The Substitute feels, on the one hand, anxious that the 
poor should, idike with the rich, have substantial justice; on 
the other hand, he feels bound to protect those who sometimes 
are not much ncher from injustice, as also to shield the procu- 
rators for the poor from labour which properly does not fall 
within their line of profession at large, but as well thai they 
should enjoy a fair field for competitive practice. The 
Substitute has frequently observed, with pain and regret, 
persons quite able to employ and handsomely remunerate 
private medical practitioners, without shame seeking the 
benefit of public infirmaries and dispensaries, not at all 
Intended for such cbuses. He has the same feeling with 
reference to the general body of legal practitioners. Q^e fact 
encouracee him to take the step he has done^ which is, that 
the legal profession, both in the Supreme and Local Courts, 
is now so extensive and so philanthropic (and assuredly Crieff 
is anything but an exception) that there can remain no doubt 
that any man, however poor, having a case at all likely to 
succeed in a Court of kw, will easily find both counsel and 
agent, the more especially (as is the fact here) when the 
opposite party is well able to meet any judgment which may 
be ultimately obtained. It is to be feared that the tendency 
is in an opposite direction, and that many cases are made the 
subject of judicial speculation, which it would be well both for 
Ae parties themselves and the profession, and even society at 
lu^e^ should they never have been admitted to a court of 
justice. 

The applicant appealed to the Sheriff-Principal, and 
the following Interlocutor was pronounced:— 

The Sheriff having heard parties* procurators on the 
petitioner's appeal, and made avizandum with, and considered 
the process, dismisses the appeal, and affirms the Interloeuter 
appealed firom. 

KoTE. — ^The Sheriff concurs in the views expressed in the 
preceding Note. The case of Walker has an important 
bearing on such questions. In the present case the petitioner 



admits that she oarries on a trade which aaay be pndoolife 
of much profit, and that she is not dependent moralj npon 
manual labour. 

Act, Oraham (Crieff.) 



Jft.FnfDLAT (Perth.) 



9tH DBOXIfBIB, 1862. 

8HBRIFF COURT, GLASGOW. 
(Mb Shbbiff Bkll.) 



W. R. M. Thomson, ». Robert Wood. 

Bankrupt— Compoeition by Creditor.^il claim was bdyd 
in a Bankrupt Estate^ but rejected by the trustee, Tk 
trustee's judgment was appealed^ but before this apped 
had been disposed of the bankrupt was discharged 
on a composition contract. Hie creditor then nM 
an action for the amount of the composition m hi 
debt, to which it was objected thaty having faHed t» 
press hut appeal against the trustees deliverance^ ke was 
debarred from instituting the action. Objection repeBed 
and action found competent. 

The defender had been sequestrated on 12ih KoTemlier, 
1861, and discharged on 18th June, 1862, on a compoB- 
tion of 58 per pound. The pursuer was a creditor, and 
claimed to be ranked on the defender's sequestrated estate 
for a debt of £348 8e 8d, the balance of an aocount doe 
at the date of the sequestration, for cash advanced by ^ 
pursuer, and on account of law business incurred and 
paid by the pursuer, after crediting certain sums paid bf 
the defender to account. The pursuer now sued lihe 
defender for £87 2s *2d, being the composition of 5s pff 
pound due on the said account; or otherwise it was oon- 
eluded that the defender should be decerned to gnat and 
deliyer a bill or bills signed by him and his cautioners fir 
the amount of the composition offered by him under his 
sequestration, being for the said sum of £87 28 2d, payaltle 
by equal instalments, at 8, 6, and 9 months, from 18th 
June last, the date of the defender's final discharge, with 
the interest due on these instalments from the respectife 
times when ihey should become due. The defence, which 
was stated in a minute, was: — 

1. The defender denied that at the date of sequestn- 
tion of his estates, which happened on 12th Nov., 1861* 
he was due the pursuer the sum of £348 8e 8d, and o^ 
admits the claim ranked by the pursuer on his Beqn«- 
trated estate to the extent of £139 Ss 2d, and explained 
that bills by himself and cautioners have been prepared 
for the composition of 5b per pound on that sum, and lay 
with his trustee for delivery. 

2. That the ranking of the pursuer for £3iS 89 Sdon 
the defender's sequestrated estate having been adjudicated 
upon by the said trustee, in terms of the Bankruptcy 
Statutes, the claim was only admitted by the trustee to 
the extent of the said sum of £139 3s 2d, and notice of 
the trustee's adjudications having been given to the 
pursuer, he failed to appeal the same as prescribed by ^ 
Bankruptcy Statutes. 

3. The defender also intimated his objections to the 
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pmnier ranking in terms of the Bankraptcy Statutes, 
when a oomposition was offered hj him, and although the 
pmsaer attended the meeting of creditors at which the 
defender 8 offer was accepted, he took no notice of such 
objeotion, and has allowed the defender to be discharged 
and his estate wound up. 

4. The pursuer being only entitled to a ranking to the 
extent of £139 38 2d by the trustee's adjudication, and 
having failed to appeal such deliverance, as prescribed by 
Bankruptcy Statutes, he was thus debarred from insti- 
tuting Uie present proceedings. 

The record was then closed, and, after hearing parties' 
procurators, the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor: — 

Having heard parties' procorators, and reviewed the prooees: 
Fbds, tiiat the tame olaim as that now raed for was made by 
die pursuer mider the defender's aeqnestimtion, and was there 
MJjjidicsted on by the trustee : Finds, that the porsoer appealed 
in Bsid Be(;aeBtration against the truitee's deliverance, as is 
i m tnicled by the appeal, No. 12, produced herein, but he did 
set follow up aaid appeal after lodging it with the Sheriff- 
dnk, or take any steps to have it bdd before the Sheriff or 
served on the trustee: Finds, that the bankrupt has been 
mibiequently discharged on an offer of oomposition, without 
objection by tiie pursuer: Finds, that in these ciroumstances, 
uid inespective of the question whether it be still competent 
ht the pursuer to insist in said appeal, the present action is 
iDOompetent, being inoonslBtent with the provisions of the 
Bsokiuptcy Statutes: Therefore sustains the defences and 
<iiMM— M the action: Finds the pursuer liable in expenses, 
allowa an account thereof to be given in, and remits the same 
to the auditor to tax and report^ and decerns. 

The pursuer appealed this Interlocutor, and, after a 
hearing, Sir Archibald Alison pronounced the following 
judgment: — 

Having heard parties' procarators, under the pursuer's 
ippeal upon the Ibiterlocutor appealed against, and having 
made avisandum, and considered the dosed record and whole 
process, finds, that the claim libelled on, upon which the 
oomposilion of 5s in the pound is now concluded for, in this 
actioa was ranked for by the pursuer upon the defenders 
ieauestrated estate, upon which claim the trustee pronounced 
a deliverance rejecting the same in part: Finds, that against 
tUa dehveraaoe the pursuer, in the sequestration, lodged an 
appeal to the Sheriff: Finds, that before this appeal was dis- 
poied of or followed out, the bankrupt made an offer of oom- 
pontion to his creditors, which having been accepted of he 
was discharged and the sequestration declared at an end: 
Rads, that the defender being now discharged, except for the 
composition payable to his just and lawful creditors, the present 
action has been brought against him by the pursuer for pay- 
neat of the composition payable upon the claun, as origixially 
lodged and ranked in the sequestration : Finds that, in making 
this ofo of composition, the bankrupt reserved his right to 
object to the claim lodged for the pursuer under the sequestra- 
turn : Finds, that under the oomposition contract with his credi- 
tors, the bankrupt got right to and was re-invested in the estate, 
((Man et tale, as it stood in the trustee's person at the date of 
the discharge: Finds, that at that time the appeal against the 
trsstee's deU veranoe on the pursuer's daim had not been disposed 
<4 and the sequestration being now declared at an end, the 
appeal cannot now be taken up or disposed of under the seques- 
tntion: Finds that, notwithstanding this, the pursuer is not 
foreclosed from claiming the dividend upon the whole claim 
lodged under the sequestration, seeing the defender became 
bound to pay the composition upon the debts of his whole just 
and lawful creditors, and acquired right to his estate only 
under that conclusion, as it stood in the trustee's person at 
the date of the discharge; and at that time the amount of 
the porsuer's claim had not been finally ascertained, seeing 
the appeal against the trustee's deliverance had not been dis- 
poted of or followed out: Finds, that the pursuer is not fore- 
dosed from claiming the oomposition effBiring to the whole 
debt claimed under the sequestration by the provisions of the 



Bankrupt Acts, seeing these provisions have reference to and 
apply only when the sequestrated estate is wound up by the 
trustee by dividends to the creditors, which is not the case 
here, seeing the sequestration was declared at an end in conse- 
quence of the composition arrangfements with the creditors: 
Therefore recaUs the Interlocutor complained of, sustains the 
action as competent, and in respect the parties have not been 
heard before the Sheriff-Substitute to hear parties thereon, 
and do farther in the cause as to him may seem just, and 
meantime reeerves all questions of expenses till the conolnsicns 
of the < 



NoTB. — When the case was debated under the appeal, tfatf 
Sheriff was of opinion that the Interlocutor of the Sheriff- 
Substitute was well-founded ; but on more mature considera- 
tion, and looking into the provisions of the Bankrupt Acts^ 
he is satisfied that it ought to be recalled, and that the 
pursuer is not foreclosed from insisting in this action for the 
composition upon the claim as originally lodged in the seques- 
tration, merely frx>m the fact of the appeal lodged against the 
trustee's deliverance not having been foUowed out. The pro- 
visions in the Bankrupt Act clearly refer to and i^ply only 
where the bankrupt estate is- wound up by the trustee under a 
dividend, payable to the creditors, which is not the case here. 
And it may be satisfactory to the parties to know that, since 
the Interlocutor was pronounced, the Sheriff-Substitute has 
made the Sheriff aware that a second case precisely similar to 
tKe present has been debated before him, and that he has 
come to the opinion that the Interlocutor pronounced by him 
in the present case is not well founded, and that the action 
should be sustained to the effect of enabling the pursuer to 
prove the amount of the daim. 

Act. J. G. HonsToar, J. F. M'Laben. AU. Thos. Abvot 



11th Djdoucbkb, 1862. 

SHERIFF COURT, GLASGOW. 

(Mb Sbbuff Skith.) 



Poor, Elizabeth M^Connechie and Guratob, v. 
John Leck & Co. 

Master and Servant — Damages — CoUab&rateur, — Cir- 

cumttances in which a master held liable in damages for 

injuries sustained by a workman, 
A person appointed to attend to and take charge of crcp^ 

ping machines^ held not to be a feUow-workman ofthosfi 

employed about the machines. 

This was an action for damage and for solatium, in oon* 
seqnence of personal injury sustained by the pursuer oc- 
casioned through the culpable negligence and carelessness 
^ the defenders or others, for whom they were responsiblei 
while the pursuer was in their employment in their 
calender work in December, 1859. It wsa averred in 
the summons that the duty of the defender's foreman, 
Thomas Russell, was to attend to the working of the 
cropping machine, at which the pursuer wss injured, by 
himself or by some experienced person, and that the 
operation of oiling was of a dangerous character, at all 
events to a person so young a^d inexperienced as the pur- 
suer. The defence was stated in a minute, and was as 
follows: — 

1. That the action was irrelevant. 

2. That the defenders admitted— Kr^rf, That the 
female pursuer was in their employment in the month of 
December, 1859, as an assistant in the calender work in 
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the lemoyiDg of cloth which had passed through a cropp- 
ing machine belonging to them; Second, That it was the 
duty of Thomas Russell, mentioned in the summons, to 
see that the said machine, and the other machines under 
his charge, were kept in proper order, and were when 
they required it, cleaned and oiled by himself, or other 
proper person; and. Third, that on or about the 17th 
December, 1859, while in their employment, the female 
pursuer sustained injuries, in consequence of which it was 
necessary to amputate the third and fourth fingers of 
one of her hands. But denied — First, that the pursuer, 
Elizabeth M'Connochie, was ordered or required by 
Thomas Russell to oil any of the said machines; Secottfii 
that she was injured while in the act of oiling one of 
them; and, Third, that the working or oiling of the said 
machines was dangerous. The whole other averments in 
the summons, so far as not admitted, were also denied. 

3. That on the day when the accident to the female 
pursuer happened, which was a Saturday, Thomas Rus- 
sell, before mentioned, a fellow-servant of the female 
pursuer, who was reported to be and was an experienced, 
prudent, and fedthful person, and in every respect compe- 
tent for the situation which he held, instnicted Jessie 
Falconer, another fellow-servant, and a fit and proper 
person for the purpose, to clean and oil one of the ma- 
chines under his charge. She proceeded to do so, and 
he went to another portion of the premises. In a short 
time he returned, and seeing Falconer engaged in other 
work, and the machine apparently finished, and .no one 
near it, he set it on for the purpose of seeing if it was all 
right. Immediately afterwards the female pursuer wn 
found to have sustained injuries, as before admitted. The 
wheels by which she was injured could not be seen from 
the place where the machine is set on, nor was the female 
pursuer seen by the said Thomas Russell, or known by 
him to bo engaged about said machine, or to be near it. 
If she was engaged in cleaning or oiling it, she was doing 
what she was not employed by the defenders to do. 

The defenders paid the doctor's account for attending 
the female pursuer. They also paid her wages while 
absent from the effects of the accident, and retained her 
in their employment till within a few days ago. 

The record was closed on the summons and this 
minute, and a proof was allowed to both parties. Proof 
was afterwards led, and parties' procurators having been 
heard thereon, the Sberiff-Substitute pronounced the fol- 
lowing Interlocutor: — 

Having resumed conaideration of this process, with ifyi 
proof led, and having heard parties* procurators thereon, in 
fact: Finds that the defenders are calenderera in Glasgow, and 
on 17th December, 1859, the minor pursuer, who was then 
about twelve years of age, was in their employment, and it 
was her duty to assist in removing the cloth, after it had 
passed through a cropping machine, and Thomas Russell was 
also, at the same date, in the defenders' employment^ his duty 
being to attend to, and take charge of, the cropping and other 
machines belonging to the defenders: Finds that, on the said 
17th December, 1859, the said Thomas Russell ordered Jes- 
ne Falconer, a girl about sixteen or seventeen years of age, 
and a fit and proper person for the purpose, to clean and oil a 
cropping machine under his charge, and the said Jessie Fal- 
coner desired the minor pursuer to assist her in this opera- 
tion, which she did, but the said Thomas Russell gave no 
orders to the pursuer to clean or oil the machine, nor was he 
aware that she was doing so, and this was no part of her 
duty: Finds that Jessie Falconer having finished cleaning and 



oiling that portion of the machine which she appro|jriat«d to 
herself, and having left the machine, Thomas Russell, not ob- 
serving that the pursuer was still occupied at another ptrt of 
the machine, set the machine in motion, and the minor piff- 
suer's right hand was crushed and shattered between two of 
the wheels of the machine, and, in consequence, the seoood 
and fourth fingers had to be amputated: finds, that the lod- 
dent to the pursuer occurred partly through her own fkalt^ in 
performing an operation which was no part of her doty, 
partly by the fault of Jessie Falconer in deputing a part of 
her duty to the pursuer, and partly by the fault of Tbomy 
Russell, in not looking to see if no one was near the mscfaitie 
before he set it in motion: Finds, that Jessie Falconer was a 
fellow-servant of pursuer's, and that it is not alleged by the 
pursuer that Thomas Russell was a ffeneral foremao or 
manager to the defenders, but only that he had a chaige of a 
particular part of their business, and therefore he csa only be 
regarded as a fellow-servant with the pursuer: in law, Findi, 
— first, that a master is not liable in reparation to a servant, 
for injury received where the same is caused in any d<^gree by 
the carelessness or fault of the party injured; and second, that 
a nuwter is not liable in reparation to a servant for injoy 
caused by the fault or carelessness of a fellow-«ervant Tben- 
fore, sustains the defences and assoilzies the defenden: Findi 
the pursuer liable in expenses, allows an account thereof to be 
given in, and remits the same to the auditor of Goortio tax 
and report, and decerns. 

This Interlocutor was appealed by the parsoer. The 
parties having been heard, Sheriff Sir A. Alison pro- 
nounced the following Interlocutor: — 

Having heard parties* procurators xmder the appeal for the 
pursuer upon the Interlocutor appealed from, proof adduced 
and whole process, adheres to the said Interlocutor, in bo &r 
as the findings in point of fact are concerned, in regard to 
which there is little dispute between the parties, but ^i^^ 
following exceptions or modifications: — ^Fi«t> That it is fooM 
proved that Russell, though not the defiender's goMW 
numager or overseer, was the party entrusted by them witb 
the management and superintendence of tb6 madunea em- 
ployed in their calender work, and that the workers at thae 
machines were bound to obey his orders. Second, ^batjw 
pursuer, who was at the time libelled on, a girl under tweiv* 
years of age, and almost wholly inexperienced in the maaagfr 
ment of such machines, had for her regular employment the 
taking out of the cloth from under the rollers, which wae pot 
in by another girl, Jessie Falconer, who was four or five ye»» 
older than her, and comparatively experienced in such mt*^ 
ters. Third, That Falconer had been desired by RueeeU to 
clean and oil the machine at which she wrought, and tba^ 
when she did so, she sometimes took the assistaooe of toe 
pursuer, and, in particular, did so on the occasion in qneatJOB, 
when the accident occurred. Fourth, That the cleaning «» 
oiling the machine is an operation attended with no dugc 
whatever when the machine is not in motion, or standing 
still, but IB attended with very great danger when the oa- 
chine is in motion, especially to an inexperienced hand such » 
the pursuer. 5th, That on the occasion in question, the poij 
suer had been asked by Falconer to assist her in deaning *oa 
oiling one of the machines, in pursuance of orders gi^g"^ 
Russell to Falconer, and that the order waa grven in praeaoe 
both of the pursuer and Falconer, and that Russell made » 
objection to the pursuer being so employed in assisting J*"" 
coner in that operation. Sixth, That when the d^^^^J**! 
going on Russell saw both the pursuer and Falconer ei^pg^ 
in cleaning the nuwhine. Seventh, That while R««^ Jf* 
there superintending the machines, having lost sight of x^' 
coner, who had left the machine and gone away, he forp* 
that the pursuer was also employed in cleaning the ^^^'^ 
and set the machine in motion with his own h»nd •^*J 
pursuer was engaged in cleaning it, whereby her right n»*» 
was instantly seized and crushed by the machinery, and two 
of her fingers required to be amputated. Eighth, ^'^ 
sell, alarmed by the pursuer's cries after the aaadent, hastenea 
to her assistance, and carried her down to the packing-ro^ 
where he admitted that the pursuer was not to 1>^*' r. 
that the catastrophe had arisen from his haying f°^^*^ 
the pursuer was engaged in cleanlnfi^ the machine when faeae* 
it in motion. NinSi, That Russell made the i - J— *« 
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daring some part of the same evening to the pnrsuer^s father: 
FindB, that in conflequenoe of the mutilation of the pursuer's 
right band, her means of earning her subsistence during the 
remainder of her life have been seriously impaired: Finds from 
these facts, in point of law, that although a master is not 
responsible or liable in damages on account of injuries sus- 
tained by one workman through the carelessness, negligence, 
or unskilfolneee of a fellow-workman, yet he is responsible 
for such injuries as have been sustained through the negli- 
gence or carelessness of an overseer or foreman, whether 
general or partial, by persons whom he has employed in a 
danfferous situation, when the injury has been inflicted by 
that overseer's own negligence or want of skill, and might 
have been avoided, had he exerdsed ordinary prudence and 
attention on the occasion: Finds that it ia immaterial in point 
of law whether the injury has been sustained by a person 
whom the overseer or foreman had himself ordered to do the 
dangerous wotk, or by another whom he saw had been 
idecfeed by the person he so ordered, to asnst her in doing it, 
■eeing in the latter case he has adopted the employment of the 
person assisting, and is bound, in oonsequenoe, to exercise a 
reasonable amount of care in saving both workers from im- 
pending or imminent danger: Finds that this is more especi- 
ally the case in a case such as the present, when the person 
who suffers is » young girl of tender years, almost wholly in- 
experienced, and the employment to which she was put by the 
superior in the calender was one perfectly safe when the ma- 
chine was standing still, but imminently hazardous when put 
in motion by the foreman authorised to do so. Therefore, 
aiteiB the Interlocutor complained of, repels the defences; 
finds the defenders liable in damages to the pursuer for the 
injuries sustained by her, modifies the same to twenty-five 
pounds sterling, for which sum, with interest as libelled, de- 
cerns agabst the defenders: Finds the pursuer entitled to 
expenses, of which appoints an account to be given in, and 
remits the auditor to tax the same and report, and decerns. 

Ad, William Maolean. Alt. James Galbbaith. 



llTH DSOBXBEB, 1862. 

SHERIFF COURT, GLASGOW. 
(Mb Shsbepp Smith.) 



M.P. — James Vann, Pursuer and Real Raiser, v, 
Andrew Drummond and Alexander Harvie. 

Destination — Vesting — Survivance. — A destination to 
A, and B. in liferent, and to C D. andF., their children, 
nominatim equally among them, share and share alike, 
and to (he survivor of them in fee. — Held, that the 
shares of such of the children as had survived the testator, 
hut who had since died, belonged to the heir at law, and 
M not accresce to the other heirs. 

Vank, the peal raiser, had been factor of a property in 
High Street of Glasgow, "which had belonged to a num- 
W of parties, whose heirs or representatives, on various 
titles, claimed the rents in his hands. He therefore 
^nght this multiplepoinding. In the condescendence 
for the real raiser, it was set forth that by trust disposition 
and settlement of William Galbraith, spirit-dealer in 
Glasgow, dated 26th May, 1835, he conveyed to Mre 
^'Jargaret Galbraith or Harvie, his sister, and to James 
Harvie, her husband, and to survivors and survivor of 
of them in liferent, and to Helen, Janet, Alexander, 
Catherine, John, jMargaret, William, James, Elizabeth, 



Jean, and Andrew Harvie, their children, equally among 
them, share and share alike, and to the survivor of them 
in fee, inter alia, certain heritable property in High 
Street, Glasgow. It appears that Andrew Harvie, pre- 
deceased the testator, his parents, and all his brothers 
and sisters, without issue and intestate. John Harvie 
died in 1843 or 1844, surviving the testator. He was 
not infeft. He left one child. Christian Harvey, who 
afterwards died in pupilarity, and no title was made up 
in her person. James Harvie and his wife, the sister of 
the truster, and their children, Helen, Janet, Alezan- 
der, Catherine, Margaret, William, James, Elizabeth, 
-and Jean, were infeft for their respective rights of liferent 
and fee in October, 1844. In the instrument of sasine 
the pro indiviso share of the fee of the subjects effeiring 
to John, who had predeceased, and his child or children, 
was excepted; but it was contended that, notwithstand- 
ing this exception, as the child or children of John had 
failed, his share had accresced to the surviving fiais. 
James Harvie, the liferenter, predeceased his wife, and 
^e died on 16th October, 1853, survived by Helen, 
Janet, Alexander, Catherine, William, James, Elizabeth, 
and Jean. Margaret died in January, 1850, unmarried. 
John was the immediate elder brother in the order of 
birth of Margaret who survived him. Alexander claimed 
to be the immediate elder brother, and nearest and law- 
ful heir of conquest of John in one-tenth part or share 
pro indiviso of the heritable subjects, and he was served 
in that character in 1859. But it was here contended 
that the destination of John^s share was taken not to his 
^eirs but to his surviving brothers and sisters, failing his 
own issue, who had failed. Alexander further claimed 
to be the immediate elder brother, and nearest and law- 
ful heir of conquest of Margaret Harvie, and in August, 
1859, he had been so served. Drummond, the other 
claimant's title, was thus deduced. Janet and William 
Harvie had conveyed their shares to John Drew, who 
had conveyed them to the claimant. Helen, Jean, and 
Catherine had conveyed their shares to the claimant. 
These titles were admitted, but it was contended that 
they could carry no right to the shares of John and Mar- 
garet. Drummond*s contention, on the other hand, was 
that by the settlement the fee was taken to the survivor 
of the parties, the subjects being destined to the parties 
named, and to the survivor in fee; this clause, it was ar- 
gued, being equivalent to this, failing any of the said parties 
without onerously or gratuitously disposing of said sub- 
jects, then to the survivors, whereby any of the parties 
4aight have disposed of his or her share of the subjects in 
his or her own lifetime, but, not having done so, the suc- 
cession was r^ulated by the terms of the destination. 
It was therefore maintained, that in consequence of the 
death of John and Margaret, their shares accresced to 
the survivors, or those in their right, and the shares of 
each survivor was increased from one-tenth to one- 
eighth; and Drummond claimed as in right of five- 
eighths of the subjects and of the fund in medio. 

The claimant, Alexander Harvie, pleaded— (1) The 
said John Harvie having survived the testator, one-tenth 
share pro indiviso of the subjects destined as aforesaid 
had vested in him, and the claimant being the immediate 
elder brother and heir of conquest of the said John 
Harvie, and as such duly served and infeft, is entitled to 
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be preferred to the f and in medio^ as the same may be 
ascertained in the couiae of the procesB, to the extent of 
one-half. (2) The eaid Margaret Haryie having also 
sarvived the testator, one-tenth share pro indiviso of the 
said sabjecte rested in her, and the claimant being now 
the immediate elder brother and heir of conquest of the 
said Margaret Harvie, and as such duly served and infeft, 
IS entitled to be preferred to the fund in liiedio to the 
extent of the other half. (3) The alleged conveyances 
in favour of the claimant, Andrew Drummond, cannot 
and do not confer on him any right to the shares of John 
and Margaret Harvie, which are now vested in the 
claimant. ^ 

Drummond pleaded — (1) The subjects before described 
having been destined to the children before named, with 
the above clause of accretion to the survivors, in the 
event of the death of any of them, the claimant is en- 
titled to the share of the predecessor to the extent of the 
number of those children whom he represents. (2) The 
measure of the infef tments in favour of Alexander Harvie 
must be construed in conformity with the above destina^ 
tion. The record having been closed, and parties heard, 
the Sheriff-Substitute pronounced the following Inter; 
locutor: after certain findings In fact, which have been 
narrated above, the Sheriff proceeds: — 

In law finde that the testator, the deoeaaed William Gal- 
braith, having conveyed and disponed the Bubjects mentioned 
in his disposition and settlement to his sistor, Mn Harvie, and 
her hnsbaad in liferent^ for (heir liferent use allenarly, and to 
their children noaiMMrtim in fee, the fee vested in the childrai 
on the death of the testator; and the shares of those children 
who suryived the testator, and are now deceased, devolved* 
upon their heir-at-law, the daimant Alexander Harvie : I^ds, 
therefore, the olaimant Alexander Harvie entitled to the fund 



This Interlocutor was appealed, and after having heard 
parties* procurators the Sheriff, Sir Archibald Alison, 
pronounced the foUowing judgment : — 

Having heard partiei^ procorators under the appeal upon 
the Intedocntor appealed against^ and having made avixan- 
dam and considered the dosed record, productions, and whole 
process, in respect the testator, William Galbraith, by bis dis- 
position and deed of settlement conve3red to his sister, Mrs 
Harvie and her husband, in Uferent for their Kfbrent use 
aUenarly, and to their diildren nomMui^Ha, and to the sur- 
vivor of thorn in fee: Finds, that as there was no trust con- 
veyance, and the fee of the subjects conveyed vested isunedi- 
ately on the death of the testator in the children who survived 
him, and the shares of such of them as survived him, but aie 
since deceased, belong to their heir-at-law: Finds that the de- 
cision of the House of Ltords in the case Donaldson* a Truttee$, vs 
M^Dougall, 14th February, 1862, does not apply to the pre- 
sent case which falls rather to be regulated by ti^e dedsion of 
the Court of Session, in the case of Marnooh v. Wilton, 2d 
Maroh, 1855. 

For Faim— K. Boss. 
For ffarvie^K. Lamovd. 
For DrwMnond—Z, Sxbvice 



15YH Dboimbbb, 1862. 
SHERIFF COUBT, GLASGOW. 

(Mb Shkbiff Stbathzbv.) 



M'NisH & Co. t?. CocHKAN & Co., et e contra. 

J. P. Wilson & Co. v. M*Ni8h k Co. 

Af.P.— M'NisH & Co. o. CocHKAN & Co. and Wilso5 

&Co. 

Principal and Agent. — In the absence of express st^nda* 
tiony held that where the terms of a bought note stated 
commission^ the relation between the parties was that of 
agent and principal, 

A sum was paid for the cancellation of a transacdon 
between a party and an agent — Held to be jus tertii of 
the party ^ whether the agent accounted to his princ^ 
for the sum. 

On 6th January, 1858, Neil M»Ni8h & Co., merchants, 
Glasgow, raised an action against J. & J. B. Cochran & 
Co., for payment of £27 13s 6d, for yams sold by the 
pursuers to the defenders on 15th December, 1857, pe 
account. The defence was, that the defenders had been 
in the practice of employing the pursueis as commianon 
agents, to make purchases of goods on their aocomit, in 
consideration of a commission, which was fixed at one 
per cent on the price of the goods. That by the usage 
of trade, as well as by special agreement with the pur- 
suers or others whom they represent, the pursuers were 
not entitled to accept of any commission or other allow- 
ance from the sellers on the purchases made, or transac- 
tions entered into by them, on the defenders* account, 
but were bound to communicate all such eases or allow- 
ances to the defenders. That on or about the 30th April 
bst, or in the course of the months of May, June, or 
July following, the pursuers, as agents foresaidi, received 
on the defenders' account the sum of £50 sterling from 
Messrs J. & P. Wilson, lappet manufacturers, Glasgow, 
on the defenders^ agreeing to cancel an undertaking of 
the latter to furnish to them 6000 pieces of loUbot 
diagonal lappets, conform to order. That ^e pursoera 
paid to the defenders £25 to account of this sum, unda 
deduction of their commission on the purchases, iMit that 
the balance, with interest thereon, amounting as at the 
5th January, 1858, to £25 15s 6d, was still due and 
unpaid. That the defence, therefore, to the extent of 
the said sum of £25 15s 6d was compensation, conform 
to account produced. That a tender of payment of the 
balance of £1 18s had been made to the pursuers on the 
said 5th January, current, which tender the defenders 
now repeated. The record was closed on 15th January, 
1858. 

On 28th January, 1858, J. & J. H. Cochran & Co. 
raised an action against Neil M^Xish & Co. for payment 
of £28 13s 9d, the balance of certain discounts or allow- 
ances received by the defenders on the pursuers* acooost 
from various parties named, on certain purchases of goods 
made at various dates during the course of 1857, « 
specified in an account annexed, as commission agents, 
on the order and account of the pursuers. Item— 16/1; 
periodical interest on said discounts or aUowancea 
Item— £25 sterling; bdng the balance of a sum of £^ 
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received bj the defenders, aa oommiasion agents, in 1857, 
or in May, June, or July, 1857, from J. & P. Wilson, 
lappet manufacturers, on the pursuers* account, in con- 
nderation of the pursuers agreeing to cancel an under- 
taking of the said J. & P. Wilson to furnish to them 
6000 pieces of lO-shot diagonal lappets, conform to order, 
the defenders having been by agreement, as well as by 
common law and the usage of trade, bound to account 
for and pay over the said sum of £25, with interest on 
the snms sued for. The record in this case was made up 
by condescendence and defences. The defence was gene- 
rally a denial of the ayerments of the pursuers, and 
specially that in the transaction libelled the defenders 
had acted only as commission agents, and an averment that 
they had acted as merchants, in that and other transac- 
tions with the pursuers. The pursuers pleaded — (1) The 
defenders having been employed by the pursuers, as 
commission agents, to buy goods on their account, were 
bound as well at common law aB by the usage of trade, 
and by special agreement, to give the pursuers the benefit 
of all discounts or other allowances received by them from 
the sellers of the goods, under deduction of their commis- 
sion on the purchases, which was fixed in the present cane 
at one per cent on the price of the goods. (2) It was 
contrary to good faith, and illegal in the defenders, while 
acting as commianon agents for the pursuers, in buying 
goods, to accept of any commission or other remuneration 
from the selleis of the goods; and all such remuneration 
or profits obtained by them accrued by law to the pur- 
soerB. (3) The pursuers' claim for the sums libelled were 
not included in or discharged by any settled accounts 
between the parties; but at all events the defenders 
having, at the time of any such settlement of accounts, 
concealed from the pursuers the fact that they were 
receiving any commission or other profits from the sellers 
ol the goods, the settlements made under such conceal- 
ment are not binding upon the pursuers, and the accounts 
ought to be paid up and rectified to the effect of giving 
the pursuers credit for all the sums which the defenders 
illegally appropriated to themselves, as aforesaid, with 
interest thereon. The defenders pleaded — (1) The de- 
fenders having acted as merchants in the sales noted in 
the first account appended to the summons, were entitled 
to take all fair and reasonable profit in the transactions 
vhich they could get. (2) The pursuers being aware 
that the defenders were receiving an allowance from the 
manufacturers, are barred, penondli exceptiane^ from 
now insisting on these allowances being paid to them. 
(3) The bought and sold notes exchanged between the 
parties, specifying the terms upon which the several 
transactions were to be carried through and settled, in 
each ca^ having formed the contract of sale, these docu- 
ments regulate the rights of parties. (4) The acoounte 
between the parties having been all rendered and long 
ago paid, cannot now be opened up, even to the extent of 
reviewing the principles upon which the settlements 
thereof proceeded, much less are the pursuers now en- 
titled to seek repetition of part of the amounts thereof. 
(5) The pursuers not having averred fraud or misrepre- 
sentatbn in the sununons, are not now entitled to have 
said settled accounts opened up. (6) The pursuers having 
allowed such a length of time to dapse since the transac- 
tions between the parties were gone into and settled 



before raising the present action, are barred by their 
mora from now insisting therein. (7) SeparaHm, and ad- 
mitting that the defenders only acted as commission 
agents in the sales specified in the first account annexed 
to the summons, they are not bound to pay to the pur- 
suers the sums received by them from the manufacturers, 
as a del credere oommission for guaranteeing the prices 
of the different goods sold. (8) Even supposing the 
defenders received fropa the manufacturers an allowance 
or deduction from the trade prices, which the pursuers 
themselves would not have got from the manufacturers, 
or in other words, have cheapened the prices of the goods 
juold, the defenders not being bound either by law, by 
special agreement, or by usage of trade, to communicate 
such allowances or deductions to the pursuers, are not 
liable to them in the first account annexed to the sum- 
mons. (9) The usage and customs of trade being, for 
parties in the same line of business as the defenders, to 
receive allowances from the manufacturers, the defenders 
were not bound to communicate or pay such allowances 
-^r profits to the pursuers. (10) The defenders having 
received the sum of £25 from Messrs J. & P. Wilson, in 
the manner set forth in the preceding statement of facts, 
were not liable in payment thereof to the pursuers. (11) 
The defenders having denied the resting owing of any cf 
the sunos mentioned in the sumnfons, the onus prohandi 
rests upon the pursuers. (12) The pursuers having, in an 
action presently depending at the defenders* instance 
against them, pled the sum of £25 lis 9d, mentioned in 
the summons, by way of compensation or set off to the 
sum concluded ifor in said action are not entitled to sue 
^for said sum in this action, and in consequence of the Us 
alibi pendens^ the present action is to the extent of the 
said sum vexatious and oppressive, and falls to be dis- 
missed. On 22d July, 1858, J. & P. Wilson, the parties 
referred to in the two preceding actions, raised an 
action against M'Nish & Co., concluding for r^>eti*> 
tion of the sum of £25 and interest, being one-hatf 
of the sum they had paid the pursuers for cancellatiou 
of a contract they had entered into, to supply a oertftiii 
quality of goods, and which is referred to in both the 
preceding actions. The record in this case was made up 
by condescendence and defences; and the grounds of ac- 
tion having arisen out of the same series of facts, the de- 
fences in this action were substantially a repetition of those 
already set forth in the preceding actions. The pursuers 
pleaded — (1') The defenders having, without the authority^ 
and indeed against the instructions of their principals, 
'lind through misrepresentation and false and fraudulent 
statements obtained payment from the pursuers of the 
said sum of £25, and the same having been paid by the 
pursuers in ignorance of the true state of matters, the pur- 
suers are entitled to repetition of said sum, with expenses. 

(2) Any settlement which may have taken place between 
the parties, having been induced through and tainted with 
fraud, cannot be set up as a bar to the present action. 

(3) The pursuers having alleged fraud, are entitled to a 
proof, pro ut dejure, of the whole circumstances attend- 
ing said transaction. The defenders pleaded— -(1) The 
pursuers not having averred any relevant grounds of 
action in the summons, the action falls to be dismijaeed. 
(2)'The transactions, out of which the claim libelled in 
the summons arose, having been long since settled and 
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paid, cannot now be opened up, and it is incompetent to 
sue for the same. (3) More ijarticularly subsequent 
transactions between the defenders and pursuers to the 
one in question, having been long since settled and paid, 
and no claim or complaint having been made by the 
pursuers during their currency, the said accounts cannot 
now be opened up, and it is incompetent to sue for the 
same. (4) The pursuers, having allowed such a length 
of time to elapse since the transaction in question was 
gone into and settled before raising the present action, 
are barred by their mora from now insisting therein. 
(5) There being no fewer than two separate actions, both 
presently depending in this Court, or at all events thera 
being another action depending in this Court between 
the defenders and Messrs Cochran & Co., in which the 
same sum is sued for as is claimed by the purgners, the 
present action falls to be dismissed with expenses. (6) 
The pursuers having granted to the defenders their bill 
or acceptance for the sum which they now sue for, and 
the said bill or acceptance having been paid by them and 
retired at maturity, the claim now set up is probabj^ 
only scripto vel juramento of the defenders. (7) The 
defenders having received the sum sued for from the 
pursuers, in the manner detailed in the preceding state- 
ment of facts, are not liable in repayment or repetition 
thereof to the pursuers. (8) The defenders having denied 
the averments of the pursuers, and the relrting owing of 
the sums sued for, the onus probandi thereof rests upon 
the pursuers. (9) The defenders being ahready in Court 
with other parties as to the very sum which is concluded 
for in this action, and being sued for the same by two 
separate parties, and being only liable to one of them, if 
at all, this action falls to be sisted or dismissed, and the 
several claimants should be convened together in a 
multiplepoinding, where the rights of parties can be 
determined. (10) The conclusion for interest being 
incompetently sued for, none being due, the same falls 
to be*disallowed. 

On 14th February, 1859, M'Nish & Co. raised an 
action of multiplepoinding, they being the real raisers, 
and calling J. & J. R. Cochran & Co., and J. & P. Wilson 
k Co., and themselves as defenders; the fund in medio 
being the sum of £25, claimed by all the parties in the 
preceding actions. The records in the three first actions 
were closed, and claims in the fourth action, the multiple- 
poinding ordered and lodged, and on 8th April the pur- 
suers Wilson & Co. V, M'Nish & Co. was conjoined with 
the multiplepoinding, and M»Nish & Co. v. Cochran & 
Co., and Cochran & Co. v. M'Nish & Co., having pre^ 
viously been conjoined, the conjoined processes were now 
remitted to the multiplepoinding also. On 7th October 
the record was closed in the conjoined processes, and 
three days allowed to parties to make productions. On 
2l8t October parties* procurators were heard on the dosed 
records, when a proof before answer, and under reserva- 
tion of all the pleas of parties, and to each a conjunct 
probation was allowed, the proof having been directed 
to be led in the following order: Prima loco by M'Nish 
& Co., secundo loco by Cochran & Co., and tertio loco by 
Wilson & Co., and the conjoined proofs in the like order. 
Proof was then led at intervals, both before the Sheriff 
and on commission at great length, and having been 
dosed, and parties' procurators beazd, on 15th April, 



1862, the Sheriff-Substitute pronounced the following 
Interlocutor: — • 



Having heard parties' procurators in these oonioined < 
on the concluded proof led, and the pleas maintamed respec- 
tively, and having made avizandum (1) with respect to the 
process M*Nith <Ib Co,, v. Co^ran S Co. instituted on 6tb 
January, 1858: Finds that therein the pursuer's daim £27 ISs 
6d, the amount of an account for yarns sold on 15 th Deoem- 
btf, 1857, which sum the defenders acknowledge, but pled 
that the pnrsoers having been employed by them aa oomnus- 
sion agents, to make purchases of goods on their account, ia 
consideration of a commission of one per cent, on the price, 
and it being specially agreed that the pursuers should not, in 
the defenders' transactions, accept for themselves any commis- 
sion or allowance from sellers, but should be bound to com* 
municate all such cases or allowanoes to the defenden; jret 
that they, about SOth April, 1857, received on account of the 
defenders £50 from Messrs J. & P. Wilson, lappet manoliae- 
turers, Glasgow, as the consideration for, and on the oocamm 
of, cancelling the transaction detailed in l^e minute of defence; 
but that of this sum the pursuers paid over to the defenden 
only £25, nnder deduction of their said commission, and the 
balance with interest as at 5th January, 1858, amouited to 
;£25 15s 6d, remained unpaid: Finds that in eztinctioa of the 
pursuers* said daim the defenders pled compensation to the 
extent of said sum, and had previously tendered the baknoe 
of £1 188, and in defence the tender was judicially repeated ss 
in satis£M^on of said chum: Finds that, under order of Gomi^ 
the defenders, on 18th February, 1858, made consignation of 
the whole sum of £27 13s 6d concluded for, and (2) with 
respect to the action C7oeAftm A Co. ▼. M*NiA S Co.^ which 
was instituted on 28Ui January, 1858, finds that the pursuer's 
daim (1) £28 13s Od, the amount of discounts or allowanoes 
received by the defenders, on the pursuers* account, from tiie 
parties Walker, Johnston & Co., David Legat, and Andrew 
Kirk, mentioned in the summons, on goods purchased from 
them in 1857, as spedfied in the first account Ubdled, sad 
which purchases, it is alleged, the defenders made aa commis- 
sion agents, acting on the pursuers' employment, and the die- 
count, or allowanoes so received, the defenders were, by agree- 
ment and common law, bound to account for and pay ov«: 
(2) 16s Id of interest en said sum of £28 13s 9d computed till 
28th January, 1868, (3) the sum of £25 pled in defence in the 
action M*Nvk <Ib Co. v. Cochran A Co., but which sum they 
offered to forego in this action, if the same dionld be sne- 
tained as a defence in the firsts and (4) lis 9d of interest 
thereon, from 1st August, 1857, till 20th January, 1858, and 
continuing interest on the prindpal sums from that date, and 
untU payment: finds that in reply to the defence in the fint 
action, and in defence to the second action, the parties M^Nish 
& Co. denied that they acted as Cochran & Co.'s agents ia the 
transactions severally therein referred to, bet that they, u 
merchants, sold the goods to Cochran & Co., who had no 
right or interest in the discounts or allowaaoes whidi M'Niih 
& Co. may have received from the parties mentioned in the 
summons, and from whom they had previously made the par 
chases in their own names, and on thdr own risk and respraui- 
bility: Finds that M'Nish k Co have not denied that they 
recovered the sums of commission or allowance stated on th» 
debit side of the first account appended to the summons, hoi 
which are at any rate otherwise proved by the prodnctioDi 
and parole proof adduced, and they acknowledge they received, 
but not as Codiran k Co.'s agents, the sum of £50 from J. k 
P. Wilson before mentioned; and with respect to the (3) pro* 
cess Wiltotu V. M'Nish <£r Co., instituted on 22d July, 1858, 
finds that the pursuers are the parties from whom the de- 
fenders reodved the sum of £50 referred to in the two preeed* 
iog processes, and the pursuers have averred that the de- 
fenders acted as agents for Cochran k Co. in purchadng the 
goods and cancelling the transaction, and that the defenden 
had authority and were directed to caned for £25, bat not- 
withstanding the defenders had fraudulently r^resented to 
the pursuers that Cochran k Co. would not aooept less thao 
£50 as the condition for cancelling; and that rdying on this 
false representation, and at the time ignorant of the true state 
of matters, the pursuers accepted and delivered to the de- 
fenders two bills each for £25, which were duly retired, sad 
the pursuers haye further averred that of the sums thos 
paid, AfNish k Co. only handed over to their prindpdi» 
Ooohran k Co., £25, retaining for thear own me the nouia- 
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ing £25, and on the ground of fraad, the panoen, in these 
drcniintancafl, have dauned reoayment of the sum so retained: 
Finds that the defenders, M'Nisb & Co., in defence, admitted 
hamg received said two bills as the oondition of pAnftftHing said 
tesoMction, but averred that neither in purohasing the goods 
nor in reacindiDg the pnrohaae did tiiey act as Cochran A 
Col'b agents, and that they acted on their own account as 
metchantB, and that the sum pud to Uiem by the pursuen 
via the amqunt fixed after negotiation ; and they denied that 
thare was any untrue representation or fnud in the matter: 
Finds, that in consequence of the parties, Cochran & Co., 
aadJ. & P. Wilson, having both oonoluded in their respective 
actionB against M'Nish & Co. for payment of said sum of £25, 
Mie latter as real raisers on lith February, 1859, instituted 
(i) the now leading process of multiplepoinding, to which 
■id parties were called, and have compeared, and, the several 
actions before described were respectively remitted to and 
conjoined with the multiplepoinding ob eotUingeiUiam : Finds 
that the fond tn medio consists of said sum oi £25, which, 
without interest, waa on 15th March, 1859, consigned by M'Nish 
k Ca, in the hands of the Clerk of Court : Finds that the 
parties in the competition are— (1) M'Nish k Co., who daim 
<m the ground that the fund belongs to themselves; (2) 
Goehian k Co., who daim it to the effect of compensating 
fro tpnto the som sued for in the action first before mentioned, 
I became, ss they have alleged, it composed one-half of the 
! amouit received from Wilsons, on their behalf, by their 
I agents, M'Nish & Co., as the condition of cancelling said 
I tonaaction; and (3) J. k P. Wilson, who claim the fund, as 
fraodulently impetrated from them under the droumstanoes 
dvoibed in the action at their instance: Finds that the 
leeofd having been dosed in the processes as so conjoined, 
pniof was allowed and led: Finds it soffidently instructed, 
I that in the several instructions narrated in the summons and 
! aooounta annexed, originating the process, Cochran ft Co. and 
I M'Niah & Co., that the parties, M'Nish ft Co., acted as 
>gnti for Codiran <k Co., on a buying conmuasion of one per 
out on the price of the goods, and that in negotiating and 
■■ oanoeUing the transaction with J. ft P. Wilson, M'Nish ft Co. 
I Mtfld in the capacity of Cochran ft Co.'s agents, and in no 
(rther: Rnda, in point of Uw, and for the reasons expressed in 
the foQowing Note, that M'Niah ft Ca, in their character of 
ifieats, and in consideration of the buying commission allowed 
them by Cochran ft Co., were bound to pay over to thdr 
empIoyerB all discounts, payments, or other abatemento 
gia&ted by the sellers from the price, or in respect of goods 
PVchMed in such agency character, as also the whole sum 
Mid in considflcation of cancelling Wilson's transaction; and 
I **^ * Co. were not entitled, on pretence of usage or 
I owttwise, to retain any portion of said discounts, payments, 
; w^tements, and sum: Finds it proved that M'Nish ft Co., 
I BL treating with the parties Wilsons for the sum to be paid as 
the oondition of cancelling their transaction, were directed 
I ttd eoapowered by Cochran ft Co. to exact as much as could 
i be obtained; and although Cochran ft Co. authorised the 
loeptanoe of a sum equal to £25, if no more could be got, 
7^ it was M'Niah ft Co.'s duty, and they committed no 
WTMjg in insisting for the sum of £50, which they ultimatdy 
^Itained; and it is not proved, that in the negotiation with 
wilion ft Co., M'Kish ft Co. made any statement not 
^vvuited by the instructions under which they acted; and 
»PI»yJng these findings, in point of fact and Uw, to the 
»|Walconjoined actions, sustains the defences: Assoilzies the 
«iendeia, M'Nish ft Co., from the condusions of the action, 
^- » ^- Wilson's instance, and finds them (the defenders) 
«imtled to expenses: Sustains the defence of compensation 
^taued by the defenders, Cochran ft Co., in the action 
i«Mnst them, at the instonce of M'Nish ft Co., to the extent 
« A'^ 158 6d— leaving a bahmce of the sum therein sued for 
^tte pursuers of XI 18s, but which balance wiU iaU to be 
W"«d m payment pro tanio of the sum to be found due in 
tte reoBaming process: Finds the pursuers, M»Nish ft Co., 
«JWJ to Goohmn ft Co. inthe expenses of said action, and 
wants the Oerk of Court to pay over to Cochran ft Co. the 
J??k ^?^J^ ^ consigned by them; and in the process 
^j™n ft Co. V. M'Nish ft Co. repels the defences, and Finds 
^» isspect the prindpal sum of £25 therein conduded for, 
^ 15s 6d of interest, has already been awarded, and applied 
UK oompsBsation of H'lfiah ft Co.'s daim in the action at 



7 1 that sum &Us to be disallowed in this addon, 

wa waam that oontingeDcy departed from in the summons: 



But finds the defenders liable in the additional interest on the 
som from 5th January, 1858 : Finds the defenders M'Nish ft 
Co. liable in payment of the farther prindpal sum of £28 13s 
9d, and interest also as conduded for, and in expenses of pro- 
cess, but deductiog from said prindpal sum the foresaid balance 
of £1 18Sy remaining due to the defenders in the action at 
their instance, and in the process of multiplepoinding, in 
respect of the consignation nuule by the real raisers, M'Nish 
ft Co., of the whde sum in medio, exoners and discharges 
them as conduded for in the summons, repels the claims of 
M'Nish ft Co. and J. ft P. Wilson) and ranks and prefers the 
claimants Cochran ft Co. on the said fund ; but in respect the 
amount thereof has abeady been allowed in compensation, in 
the action at the instance of the real raisers, no decree can 
follow in the competition process, but appoints the consigrned 
fund to be paid over to the parties Cochran ft Co., pro tanto, 
oTsums decerned for in the action at their instance against 
M'Nish ft Co.: and, with respect to expenses, and for the 
reasons hereinafter assigned, Finds the claimants J. ft P. 
Wilson liable to the real raisers in the expenses of institutiog 
the process of multiplepoinding, and bringing the same into 
Court : Finds the claimants M'Nish ft Co. liable to the daim- 
ants Cochran ft Co. in the expenses incurred by them in the 
competition; allows accounts of said expenses respeotivdy 
hereinbefore found due to be lodged, and remits the same to 
tih^uditor to tax and report, and decerns. 

VOTB. — ^The two points which these several processes in- 
volved were: (1) Whether N'Nish ft Co. acted as Cochran ft 
Co.'s agents in the transactions referred to, on a buying com- 
mission of one per cent! and (2) If so, were M'Nish ft Co. 
bound to hand over to their employers the entire allowances 
given by the parties from whom the purchases were made? 

On the first point a careful ^consideration of the evidence has 
left no doubt in the Sheriff-Substitute's mind, and he is satisfied 
that M'Nish ft Co. acted as Cochran ft Co's agents, and in no 
other capadty. A short narrative (as proved) of the connec- 
tion between the parties, and of their actings, will show 
this. 

For about two and a-half years prior to October, 1856, the 
parties Cochran ft Co. employed Mr J. B. Wright, commission 
agent in Glasgow, to purchase power^loom cloth goods, lappets, 
for them. In the purchases an allowance was made by the 
manufacturers of six and a-half per cent, the whole of which 
Mr Wright gave to Cochran ft Co;, the latter paying him a 
buying commission of one per cent. This relation between 
Cochran ft Co. and Wright, and the terms of comuussion, are 
deponed to by Mr Cochran and Mr Wright themsdves, proof 
No. 12, p. 60, and proof No. 23, p. 28. It is corroborated by 
the witness Bryson, who had been Mr Wright's book-keeper 
No. 28, p. 2; and by the witness Frew, Cochran ft Co.'s, 
cashier, depn p. 3, and pp. 13, 14. 

Mr Neil M'Nish, a party in these aeticms (and who is sole 
partner of the firm of Neil M'Nish ft Co.), was in Mr Wright's 
employment for eight months prior to October, 1856, and had 
prindpal charge of the business during the agency transactions 
eflbcted for Cochran ft Co., and was perfectly versant with 
thdr nature and the terms of remuneration, indeed some of 
the bought notes rendered Cochran ft Co., and which are in 
proeess, were made out by Mr M'Nish hiinself. These facts 
are proved by Mr. Wright, No. 12, p. 61, by Bryson, No. 23, 
pp. 3, 4, and by Frew, depn pp. 8, 4. 

In October, 1856, Mr. Wright discontinued the comnusdon 
b^nness, which Mr M'Nish then took up, and commenced on 
his '•own account in Mr Wright's premises, and issued the 
circular dated the 18th of that month (No. 11/8 /6 /38), 
wherein he announced that he had "ceased to represent Mr 
J. B. Wright, commission merchant, and in future would 
carry on the same business under the firm of Neil M'Nish ft 
Co.," and he solidted a share of the support of the parties to 
whom he sent the ciroular. Among others a copy of this 
circular was addressed to Cochran ft Co., who soon afterwards 
began to employ him. Mr Cochran depones that this em- 
ployment was on exactly the same terms as Wright had been 
employed. No. 23, p. 23; and that M'Nish "was to act en- 
tirdy as Cochran ft Co.'s agent, and on the very same footing 
as Wright had done, and which terms he knew, and that the 
discount obtained fiNun manufacturers was to be given them, 
on which aooount the buying oomnussion of one per cent was 
to be allowed Mr M'Nish; to these terms Mr M'Nish 
agreed." 
This depodtlon is confirmed by M'Nish ft Co.'s own manag- . 
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ing cUrk, Milier, who, wImo ha tiitaed the flmplojnaDt, wm 
infonned bj Mr M'Niali that he was to eoatiiiiio "Gochnn 4 
Co/s boniiMa on the Mune iemu m Mr Wright had previously 
done," Ifo. 23, p. 16. The witneM, Frew, Mr Gochnui*8 
elerfc, deeeribee the eneplojiiMnt to preeiaaly the lame effiscty 
depa ppw 4, 5. The tertmioiiy of these partiea la oontradietad 
bj no one bat Mr M'Nish hnuelf. 

Tkoi iar, the |iarole eridenoe and Mr M'l^ah'a onciilar 
eitablaah that the natuie of the employmeat waa agency, and 
the remimentkm one per oenk But the several tranaactioaa 
theoaelyea were described in notes whieh passed between the 
parties^ and In their eorreapondBnoe, and to these thej hava 
NBpeotavely referred. Indeed, in the leeovd, M'Niah k Co. 
have pbd that these notsa show the natare of the transaction 
and regnkte the ri^te of parties (Sd plea in law, defenoea 
No. S5, Oochran ft Co. e. M*Nish ft Co.); and in his depofli- 
tien Mr Cochran states that they showed the teens of ^ 
transactions, confirmatory of and IbUowingon a verhsl amuige- 
ment with Mr M'Niah, No. 28, p. 25. Both parties having 
tfaerefoKe appealed to the notes, their value is enhanced which- 
evw ride their evidence aflfocts. The notes, both originals and 
copies, have been produced. It is risfat, however, to obaerve, 
tint the words used are not exactly ue same in them all ; but 
aa w31 be seen shortly, in the question of agency their nipori 
on the whole is the same. The original counterparts will be 
found in the paroek No. 11/8 /6 and No. 11/4; in the tottqgr 
M*Nish ft Co.'8 notes, in the Utter Cochran ft Co.'s. Fofibe 
most part M'Niah and Co. announce that they had sold 
Codiran ft Go. the goods tfasrain undemoted, and Cochran ft 
Co. in their ooafirmation notes intimate that they "have 
.enterad the following order," the details in botti bsing the 
same. At the saaae time, the form used on either side is of 
very little consecpienoe, beeaoae the relati<m will be discoivered 
from the deecriptiott oif renumeiation. Throogfaout in these 
notea M'Nish ft Co. stipulate for one per cent "buying com- 
mission,* which Codiraa ft Co. correspondingly assent tc». 
With reepect te the form of notes, it has been said that no- 
thing attached to that. The witness Miller, M'Nish ft 
Go.'s cleric, explains that they did not regard as important 
the form of words used, "beoause the memorandum ti 
particulars at the ibot sufficiently disolooed the nature of 
the transaction for Cochran ft Co.; thrin were the only in- 
etanoss wheio we (M'Niah ft Co.) bought as eoounksion 
agente in Glasgow, but the form of note was used for any 
transaction, whether acting as oommission agente or mer- 
ohaate (No. 2^ p. 15). Besides, it apmara that notes in the 
very same tasms passed between Mr Wright md Codirai^ ft 
Co. (Na 1 of No. 66, and No. 1 of Na 51 of the leading pv- 
cess), and these the witness Bryson statss reUted to the very 
agency transactions effected by Mr Wri^t^ and was the only 
form m use in Mr Wright's establishment for advising the 
completion of AesoT (No. 21, p. a). Nevertheless, upon the 
naare stmctaae of the notea M'Nish ft Co. hava built their plea 
that the notea indioated sales by them as mardiante to Coch- 
ran ft Co. It might, however, have occurred to ihem, that 
merohante selling their own goods never charge tiMircnstonieiv 
with oommissien, and if they did^ they cooU not have caUed* 
ifr a buying oemmission. The fkct is, on the deeumento the 
plea is sslf-answering. But going a litde further into tiM 
docomentaiy evidence, the agency ohamcter is eviBoed yet 
Thus in M'Nish ft Co.'s Bote of 2ist October, 1857, 



and deUveied, hot which the bitter had rqeeted, to U d» 
Hvered to theur bearer to be retu r ned -t ha t is reteiasd to tte 



(No. 11/8 /6 /IS) titsy sagr to Cochran ft Co., '<at foot we Im 
to hand yon note of goods we have bought for you to-day^ 
and then the deeoiiplion of goods used, and the prices fofl6w, 
but witfaooi the flaqweasion of buying commission; that, how- 
ever, ia explained by tite dieomstence that Codiran ft Co.'b 
diaoount ia made omy four per oent. instead of five as in other 
notea, the buying commission of one per cent, being thus al- 
readytakeQ<& Conoeming this mode of stating the terms, the 
witness Frew depones — " that was done, taking into aooouni 
the buying commiwion of one per cent., otherwise the discount 
would, as ui the prior settlement, have been five per cent, 
and the buying commission then added, so that it was just a 
shorter way of stating the same method of settlement, dep. 
pp. 7, 8. The letters of Slst December, 1856 (Na 11/8/6/19) 
aln intimate a purchase for Cochran ft Co. On 12th Ja«n- 
ary, 1852, M'Niah ft Co. write—" We have submitted your 
offiv of 2s 7d for 2000 pieoss ll*<* 8-shot honeycombe, and 
will let yon know to-morrow if it ii aooepted" (No. 11/8 /6 
/20). And in various others of the letters which M'Niah 
ft Co. addresse d to Coohnm ft Co., iliey ask goods puichaaed 



Taking the case^ tharsfot% as pr ese nt e d thvoo^ the pmh 
teelimntiy, the notea mutually exchanged with re fa eaei ti 
their transaetioM» or M'Niah ft Co.'s own letten, it ii pw- 
foody dear that theyaoted as Cochran ftCo/s agmtiiaaA 
the iaataness Ubelled. 

But with respeot to Wilson ft Co.*o transaction, oat of «yek 
the contention between tlie partiso more im m edia to lv arow- 
it is, if possible, more maaifeat-- M'Niah ft Oo.i neteii 
<teted 28d December, 1856 (No. 11/6 /I), and beais like tU 
otheii^ that they had aold Cochran ft Co. 6000 |aeo«U» 
"diagonal lappeto at 8e 5d, 2^ per oent^ addqg 10 per ant 
hnying cemiSMrinH " CoehnmftCo.'8oonfiiniatlonaote(lla 
11/6 I'M npeate the saaM terms. In the completion of tUi 
order Wilaon ft Co.*a name was perfeeay known to Cocbns 
ft Co., and that the goods were not merehandiae of M*Niih k 
Oo.'a own appeaia from the letten of S5th Febrosiy, ltt7 
(No. 11/8 /6 /23), and aba thoae <^ 17th and 28th Afxi^M 
ami 80th June, 1867 (No. 11/8 /6, 25, 26, and 81, 83). But 
incoBBpleto confirmation of the fact that M'Niah ft Go. aatod 
alone as agents— in ad<tition to all that haa gene befixe-HriMS 
Coehian ft Co. determined to r^^ct the goods, and hsvetbi 
order cancelled, M'Nish ft Co., on 23d July, 1857, wrote tki 
letter (No. 11/8 /« /35) wherein enter oiia they mj-^^We 
have from first to last been put to a very great deal of troobh 
with thia order, and therefore cannot aUow it to be oenoiiy, 
and our oomiwasion lost; but ahould you be very saaosite 
have it canoelled, and be willing to pay na our fomm i aM B ai 
i^penta, we ehali be glad to treat with the manafoctoror fls the 
subject." It is unnecessary to add a word further oaOuapaii 
ol the subject. 

M'Niah ft Co. did treat with Wilsoaaa for esncefliog lb 
traiwaeticn, and Mr Coehran deponee that he metwitliMr 
M'Nish, and expressed his expectation that Wilsons vooUp^ 
8d a piece. Mr M'Nisk said that Wilsonawooki not agnaH 
give so much. Mr Cochran than propos e d twopenoe a pim. 
Mr M'Niah replied that Wilsona would not anee to twopeaoi; 
that they would only give a penny. Mr Oochxen eaid ka 
hoped they would give three bailee; but that if he (M'Nkh) 
could not get beteer terms just to take a penny a pMea (Ne. 
23, pp. 27, 8). Thia account of what paaeed is oonobontri 
by M'Nish ft Co.'s derk, Millar (No. 23, pp. 13, 14). Hr 
M'Nish was therefore entitled, and bound to obtain thi 
largest amount he could from Wilsons. He, aocordiagly, (U 
not accept a penny a piece, but exacted twopenoe— wluflb 
amounted ia *" " 



Mr M'Nish < 

of eetttement^ and handed them £15, retaining as Ue coa- 
£10, and £25 besides, being the other half of thi 



In purchasing for Codhimn ft Go. from Walker, Jehartos* 
Co., Davki Legat, and Andrew Kirk, Mr M'l^iah leodnd 
from the sellen a discount of 6} per cent; but he settled with 
Cochran ft Co^, steting and allowing only five per oest, h" 
one per cent, hia buying commieuon; in other word% tsloBg 
two and a-half per oent on each transaction to himeelt It*^ 
thia was the state of the matter is not only deponed to vt 
M'Nish ft Co.'s dark. Miller, No. 28, p. 0, but is oatSnd 
by the documentery evidence in process. Coobian k Ca 
settled for five per cent, discount, less the buying oonuDitf^r 
but in ignorance that M'Nish ft Go. had obtained mora, a 
consequence of these settlemento various pleas were aet ojs <* 
the effect that the settlemento couU not now be opened e^ 
and the pleae were at firat reeerved; they were not, horeM^ 
seriously maintained latterly, nor oould they lu sa on a h l y n** 
been so, and fell to be repelled. 

An aigumont was offered by M'Nish ft Co., that oa Aj 
assumption they had acted as agents^ yet, if they had elloeed 
Codiran ft (^. the usual trade diaoount, that a gr e esb l y teWii 
custom among commission agents, whatever they ooold obwi 
from the sellers in excess they were entitled to retain, a 
addition to the purchasing commission, for whidi their aarnaa 
had been retained. In support of this practioe pro^**" 
actually begun on both sides till a cessation was mtagmt ^ 
appean from the minuto on No. 28, p. 7. But it weaa a 
the Sheriif-Substituto out of place to set forward say ii^ 
argument in the fine of challenge. That the pi aoticee flg 
may be asBomed and deplored; aodaUazMrieaeeDRaiayi* 
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» mraiMnitiTe noioM pnetioa wiU 6V«r fiad not only 
felbiren bot TindSntoffi. The quaition, then, is sat wh^ 
flommiwum agente baTe done, bat wb»( Icgallj and monlly 
tliey we bomid to do, and this leads to the 

fio0ond point. Whether M'Nish k Co., as agents, weie 
Mitillsd tooonunimieatetoCodhna&Oo. onefateof disoonnt 
obtahiad from the sellen, and get and keep a higher rate to 
theoisalfetl This will be best answered bj dtiag a few of 
the dsteradned legal prinsiplss whioh oontaral the relation of 
priaoipsl and agent. 

"Am sgint»" says Mr Bell, ^^nrast aoooul to the principal 
|jr faiB sdnnnistratioa, and pay over, restore^ or give np to Urn 
afi that he may have reeeived in his name^ or as a^ing §or 
Urn," (1 (km., fihaVs edition, p. 184) 

"It may be stated as generalU tme," says Jnstioe Bloiy, 
*'tkat sU profits whioh are made by an agent in the ooorse of 
Ae bminsss of his principal beloiif to the latter. Indeed, 
tbti doetrine is so firmly established upon piincipks of poUie 
poliey, that no agent wiU be permitted to take bejond a 
imwnibhi oompenation for his serrioss, or to hold any profits 
laddeatsay obtained in tfae eieeotion of his dnty, even if it 
be maetaoned by nsage. Socb a ussge has been severely 
itigmatiieil as a nssge of fraud and plunder,* (Story en 
AgeKff, 6th edition, s. 207, p. 242; i>ep<odb t. MaeUmm, 
S Camp., 44.) 

Agiin--" If the agent makes any profits in the oars of his 
ageoey by any oonMaled management, either in buying or 
Mning, or m other transactions, on aoooont of his principal, 
the profits will belong ndinsively to the latter,** {Story m 
A^mey, s. 214; Poky on Agtwy, by Uayd, p. a7, 98. 

It now only rsmains to notioe the reasons for giving and 
wMihnMmg oosto in the several prooesses oonjoined. 

With respect to M'Nish & Co. s. Cochran k Co., expenses 
ksvi been awarded the defenders, in respect the defence hae 



la Ooofaran & Co. v. M^Nish k Co., expenses have been 
aOowed the pormers, seeing the defenders* plea, that the 
wmmi wi o ns they received were their own, and acquired by 
tiieBi rsa merchants, has been repelled. 

And, in Wilson k Co. v. M'Nish k Co., the defenders seem 
estiUed to costs, inasmuch as they, in their chanoter of agents 
for Coofarui, had instructioDS, negotiated for, and obtained the 
nun in dispute, an the condition for cancelling the transaction 
nfcrsd to in process; and it was jm toriU to the parsners, 
wliether M'Nish k Co. fsirly accounted to Cochran k Co. for 
•fl they had obtained or not — ^that was the concern of Cochran 
k Co., who had taken measures to recover the amoont kept 
Wk before Wilson k Co. institated their aotion at aU; and, 
in troth, the latter never had any weU-foonded OMse of 
ftotbn. 

6o &r as oonoems the moltiplepcnnding, that proeees 
UWih k Co. were entitled to raise, having been doubly 
^itreeeed for the fond in medio; but it is reasonable that 
WQioQ k Co., whose unfounded aotion rendered that process 
Moensiy, should bear the raisers* expenses in institutug it» 
ttd that it should not be deducted from Uie fond competed 
for, which really belonged to Cochran k Co.; but in the aotion 
•od competition M'Nish k Co. are liable to Cochran k Co.-- 
(1) because it was the doty of the former to have promptly 
laid over that sum, which would have saved all the superven* 
iog litigations ; and (2) because in the procesees and multiple- 
pnodiiig, as conjoined, the expenses incurred by Cochran k 
Co. in oonstitnting their daim, and in the competition were 
«ttribatable to M'Nieh k Co.*8 plea that they were not i^ents 
bot merdtants, to determine which the proof and other pro- 
eedve feUowed. Wilson ft Co.'s place in the competition did 
not conflict with or cause expense to Cochran ft Co., both 
asvbg an interest in maintaining the same plea, that M'Nish 
& Co. were agents, and hence no expenses have been awarded 
"them« 



This Interlocutor was appealed, and parties* procura- 
tors having been again beard, Sir Archibald Alison pro- 
iKmnced the following judgment: — 

Havmg heard parties' procurators under their mutual ap- 
poili upon the Interlocutor appealed against, and having made 
V^am with the debate and considered the record, proof 
yy<4, productions, and whole pcocees, adheres to the Inter- 
'•">*» appealed against cm aU pointe for the 



fuUy steted by the BhsriiFSubslitafee, and dimniwiwi the 
appeals. 

Non.— Notwithstanding all that was so ably urged at the 
debate before the Sheriff under the j^peals, and after fidly 
considering the proof which has been adduced and the pro- 
ductions in process, he can see no grounds for disturbinff the 
distinct and articulate Interlocutor pronounced by the Sheriff- 
Substitute, which disposes of the whole claims and pleas of the 
parties in these various actions which have all been conjoined. 
The main point of enquiry, and upon which the questions in- 
volved in tbediflbrent actions chiefly depend, is in what charaotsr 
did the parties M'Nish and Co. act for the parties Codiran and 
Co^in the transactions between themf Did they act for them 
merely as agents, receiving a commission of one per cent, on 
the sales, or are they to be considered and held as principalst 
Gn^bis point the Sheriff concurs with the Sheriff-Substitute u^ 
thinking that the parole proof clearly instructs tiiat in the 
various transactions r e f erred to in the account annexed to the 
summons hi the action Cochran and Co. r. H*Nish and Co., 
M'Nish and Ca acted as agente merely lor Cochran and Co. 
on a buying oommiBsion of one per cent, on the price of the 
foodB, and m no other capacity — ^no doubt it was pleaded that 
m the notes of the transaction which passed between the par* 
ties at the time, and in some of the letters produced and 
founded on in process M'Nish ft Co. appear as the sellers of the 
gOS3i^ and in some of their letters to Codbran and Co. they 
enclose these notes bought for them. Whatever was tiie form 
of these notes seems of HtUe oonseqoenoe, as the relation of the 
parties to each other, whether as prindpali or agente, can be 
ascertained from the description of remuneration charged and 
aUowed, and throughout the whole of these delivery or sales' 
notes M'Nish and Co. charge, and are allowed a buying com- 
mission of one per cent., aiki unleai they were acting as oom- 
misrion sgents in the transactions they could not have called 
it a buying commisaon. as merchants selling their own goods 
never dia^ their customers, the purohasert, a commission on 
the amount of the eale. Holding it to be dear, therefore, 
that M'Nish and Co. acted merely as sgents for Codiran and 
'^ * that they were to be aUowed a 

cent, upon the amount of the 
ithoritiei quoted in the Sheriff 
Substitute's note, that M'Nish and Co. are bound to communi- 
cate to their prindpsls all eases or allowances received by them 
from the sellBrs above the stipulated one per cent, whicm they 
were allowed by Cochran and Co. 

In regard to the transaction with Wilson and Ca, and of 
which the present litigation has mainly arisen, the Sheriff- 
sgroes with the Sheriff-Substitute in holding it to be dearly. 
estabUahed that M'Nish and Co. merdy acted as Cochran and 
Cc's agents, and that Wilson and Co. s name was pcffoctly 
known to them in the taasaction, and that the goods bon|^ 
were not M'Nish and Co.'s own goods. 

No doubt M'Nish and Co. treated with Wilson and Co.. 
in the canodling of the transaction, but in domg so they 
aQte4 merely as agents for Cochran and Co., and m treating 
with them lot the sum to be paid by them for canoelliog the 
transaction, M'Nish and Co. were empowered to exact as^ 
mu^ as could be sot from them, and although Codiran and 
Co. authorised M'Nish and Oo. to accept of a sum equal to £26, 
if no more could be got, yet M'Nish did nothing wroQg in insist 
ing for £50, which was ultimatdy obtained, and in negotiatijig 
wfib Wilson and Co. it is not proved that M'Nish made any 
fraudulent representotion or statement whidi was not war- 
ranted by the instruotionB under which they acted, and it was 
Jm tertii to Wilson and Co., whether M'Nish and Co. foirfy. 
accounted to Cochran and Co. for the whole sum paid for tne 
cancelling of the transaction or not; that was Coduan and 
Co.*s own look out, who accordingly took measures to recover 
the amount retained by M'Nish and Co. before WilMm and 
Co.'s action was nused. The Sheriff-Substitute appears to 
have righUy decided the question of costs of aU the different 
actions, and the Sheriff entirdy concurs in the findings 
thereanent. 

For Oochronk Jt Co.— W. P. Allaxdigi. 

Jbr M^Nitik A Cb.— B. M'Cullooh ahs J. KAlBMnB. 

For J, A P, WUtom S O0.—W. B. FAVUMk 



mat JKL'JMian ana vo. acted merei 
Qg., and not as prindpals, and th 
buying commissum of one per c 
sales, it seems dear under the autl 



16 



SHERIFF COURT REPORTS. 



17VH DicncBEB, 1802. 
SHERIFF COURT, GLASGOW. 

(Mb Shkbut Bxli..) 



David Swan, Jun., & Co. w. Ewen M'Eenzze. 

Bill — ^Accommodation. — OnerosUy on a bill can only he 
redargued hy the writ or oath of the holders. 

This was an action for recovery of a sum of £125 
sterling, dues of noting and protesting, and interest, {Be 
contents of a bill drawn by Peter Walker upon and accep- 
ted by the punroers, dated 13th June, 1861, and payable 
three months after date. The bill had been endorsed 
by Walker. The defender denied resting owing, and 
alleged that the bill was accepted by him on the assurance, 
authorised by the pursuers to be made by Walker, that 
the pursuers had desired or authorised him, Walke&«tp 
say that he, the defender, would never be troubled in 
connection with the bill, and that it would be retired at 
maturity; that no value was given by Walker to the 
defender for his acceptance, nor was he indebted to him 
in any amount; that the pursuers gave no value to 
Walker for his etndorsation; that the pursuere negotiated 
this bill in the full knowledge of these assurances and re- 
presentations made by Walker to the defender, and that 
no value had been given by Walker. The pursuers 
denied that the alleged representations and assurances 
were true, or had been authorised by them. The reooM 
was made up by condescendence and defences. The pur- 
suers pleaded — (1) The pursuers, as indorsees and hold- 
ers of the bill sued for, are presumed to have been acquired 
onerously and bona Jide^ and this presumption can only 
be redargued by their writ or oath. (2) The porsuerB 
being onerous and bona fide indorsees and holders of the 
bill sued for, the defender is liable to them in terms of 
the conclusions of the summons. The defender pleaded — 
(1) The pursuers having authorised the representations 
and assurances made by Walker to the defender, on the 
faith of which the bill sued for was accepted, the defender 
IB not liable in the sum sued for or otherwise. And eepa- 
ratim; (2) The pursuers having received the said bill !n 
the full knowledge of the representations and assurances 
made by Walker to the defender, he is not liable to them 
in the sum sued for. (3) The pursuers having received 
the said bill in the knowledge that Walker gave 4he 
defender no value for it, and they themselves haying 
given no value to Walker for it, but being then his 
debtors, the defender is not liable to them in the sum 
sued for. (4) In any event the defender could only be 
held liable as cautioner for Walker, and the punuera 
having failed duly to intimate the dishonour of the said 
bill to the defender, he is not now liable in the sum sued 
for. The record was then closed, and parties' procurators 
having been heard, the Sheriff-Substitute pronounced the 
following Interlocutor: — 

Having heard partiea' procurators, and reviewed the process. 
Finds, tlubt the defender admits having accepted ti^e bill for 
j£125, drawn upon him by Peter Walker and afterwards en- 
dorsed by Walker to the pnrsnere, who now sue for payment 
of the contents: Finds, that the said bUl bears to be accepted 



for ''value reoeived," and the first qnsetion to be disposed of 
in this case is, whether the defender is entitled to a proof of 
the averments contained in his defences. No. 7, on whidi Ini 
refusal to pay the bill is founded, pro itf dejwre, or only by 
the porsaers' writ or oath: Finds, that the said afennanli 
sabstantially amount to this, that the defender was asrand 
by Walker at the time he granted the acceptance, that the bai 
was to be used only for the pursuers' accommodation, and thit 
they had authorised him, Walker, to state to the defender thrt 
he would ne^er be troubled in connection with the bill, whidi 
would bo retired by the puxsnecs at maturity; and fivther, 
that these representations were in pinnt of &ct authorised bj 
the pursuers, who gave no value to Walker for the iadoni- 
tion, and knew that he had given no value to the defender for 
the aooeptanoe: Finds, that when an allegation of fraud is not 
contradicted ex fade of the bill, narole proof of such fraud ii 
competent against any party pnvy to it: But finds, on tbe 
other hand, in the words of Mr TliomBQn in his work on biDi^ 
page 96, "When any charge of fraud against a payee or in- 
dorsee, with reference to the condition on which he withholds 
or enforces payment, is contradicted ex fade of the docununtB^ 
as when he is alleged to have got it under a condition whick 
he has not fulfilled, although it appears ex fade to hold it 
absolutely or to have got it in odlusion with another petsoa 
to assist his firsudulent schemes, though the bill or note beer 
that he is an onerous holder, no proof is admitted ezoepi bii 
writ or oath :" Finds that, in the present instance, the defeodar 
having acknowledged ex fade of the bill that he granted it for 
value, cannot be allowed to plead aaainst the holder that fail 
right is not onerous, or in other words, that it is different froB 
what it appears to be on the face of tiie bill, unless he pro?ei 
his allegation by evidence as good as that of the bill itself 
namely, the pursuers' writ or oath of reference, and allows the 
defender a proof accordingly, and to the pursuers a oonjonflt 
probation, in as far as said proof may be by writ: Grsoii 
diligence against havers, and appoints tiie cause to be eoraUed 
in the diet roll of the Court to be held on the Uth inst 

KoTB. — In his defences the defender founds on hii not 
having received due intimation of the dishonour of the bill, bat 
it is quite settled that it is not necessary to give notice of dit- 
honour to the acceptor of a bill or maker of a note, becaan 
they are liable at all events as primary debtors, and as tfaey 
have no recourse against the other parties, cannot derire any 
benefit from notice ; besides, the pursuers do not admit ftst 
there was any delay in giving intimation. 

This Interlocutor was appealed, and after a hearing the 
Sheriff (Sir Archibald Alison) pronounced the following 
judgment: — 

Having heard parties' procurators under the defendei^f 
appeal upon the Interlocutor appealed aeainst, and whole 
process, in respect the only allegation of l£e defender is tfast 
he accepted the bill, to Walker, without value received, which 
is contradicted by the bill itsdf, and that the pursuers gaie 
no value to Walker for the indorsation and knew that he bid 
given no value to the defender for the acceptance, whidi 
allegation can only be proved by the pursuers' writ or oatfa, 
dismisses the appeal, and adheres to the Interlocutor appealed 
against. 

Act, Bavib Lookhabt. AU. David Hanvat. 



SHERIFF COURT REPORTS. 



ir 



SdJakuabt^ 1868. 

SHBBIFF COUBT, GBEBNOOK. 

(Sbzbzffs Fbabeb and Tbnztent.) 



Forbes v. Stohkr. 

idminioii on Record — Qaalificatton — ^Froof. — A sum of 
numeff was lent without acknowkdegtnentj and in an 
Qcticn for re-payment^ it was pleaded in defence that 
ihe money had been advanced to carry on a joint btisi- 
nets. The onus of disproving the qualijfication having 
leen laid on the pursuer, — Circumstances in which^ hM 
that (he qualification had been disproved and decree 
given for the amount^ with costs. 

See preTions YolniDe, page 146. 

The parsoer began the proof by adducing evidence to 
jiiproTe the qualification attached to the defender's 
udmission. Jn the course of that proof there waa pro- 
duced the pursoer^s bank pass-book, and a cheque was 
raooTered on the Greenock Froyident Bank in the foUaw- 
iog terms:— 

" Greenock, 24th April, 1861. 
** Please pay the bearer, John Storer, fifty-eight 
pounds, 

(Signed) "Cathebine Fobbes/* 

This cheque "was admitted by the defender to have 
liifia granted in fayour of the pursuer for £58, and was 
fffen to him by the pursuer, and was written by her, 
•nd that with it he drew the money from said bank on 
2ith April, 1861. 

After the proof, the Sheriff-Subatitate (Tennent) 
Iionoonoed the Mowing Interlooutor: — 

Hie Sheriff-SolMtitute having heard parties* procuratorB on 
ihe unport of the concluded proof and whole cauaei Pinde 
that the defender admits on the record having receired from 
the pnnuer the Bum of £58 referred to in the summone, but 
that he denies that it was received by him as a loan, but 
afOB thai it was a sum advanced by the pursuer, on account 
of her interest in the business referred to, and was received 
asd applied by the defender for their joint behoof she having 
igreed to take an equal interest with the defender in the shop 
hk cioestion: Finds that the pursaer has proved that the 
bumen of the said shop was conducted by the defender and 
hii wife— that the name of the defender was above the door— ^ 
that the tobacco license for the Bhop was issued in the 
defendei^s name — ^that all the business transactions of the 
nlei and purchases of the shop were canned on in his name 
Bkae— and that the policy of insurance against fire for said 
premiseB was in his name: farther, Finds it proved that the 
Mid shop was, sometime prior to Whitsunday, 1861, sub-let to 
the defmder in his own name alone, under Samuel MKXuug, 
the principal tenant: Finds it proved, that in the month of 
December, 1861, the defender sold the stock and fittings of 
aid shop to Mrs lillias Dougall— that he received the price, 
and that he granted the receipt for it in his own name^ and 
that he did not even conununicate to the pursuer the fact 
tiiat the ssid stock and fittings had been soM: Finds it alao 
proved, that the defender assigned to Mrs Dougall his right 
and nit»est in the policy of insuranoe against fire in his own 
same: Finds that tiie pursuer has adduced as witnesses Mr 
aad Mrs Borland, to whom the defender had applied before 
taking the ahop to become security for the rent to the land- 
lord, the said Lillias Dougall, John Cole— who had acted for 
Mn Dougall in the purchase by her, and who used to be 
often about the shop when the defender held it — Samuel 
H'Coaig, the previous tenant, George Tod, tobacco manu- 
faetorer, firom whom the defender received his goods, and 
James Hadeaa— who acted as the factor for the landlord — 
aod that these parties all say that they never heard of the 
r being a partner along with the defender: Finds that 



the only witnesses adduced in answer to the evidence led by 
the pursuer are the defender and his wife, and that ibis 
defionder says "it vrss arranged that I was to have a share ol 
the business, what share was not said; that was the only 
arrangement;" and that the defender's wife says tiiat "thft 
defender took the shop for the punuer — that there was no 
other arrangement, in so far as the witness was aware o( 
made between the pursuer and the defender from the time 
she told him to take it for her» but that witness understood 
from the beginning that the defender was to have a share ot 
the drawings as a partner, because he was to take charge of 
the business, but how mudi that was to be she did not know:** 
Finds in this state of the proof that the pursuer has succeeded 
in disproving the qualification added by the defender to the 
admission — that he received the sum sued for — ^that there 
wJEb a partnership between the pursuer and the defender, and 
that the money was received and applied by him for their 
joint behoof: Therefore decerns against the defender in terms 
of the conclusions of tite summons: Finds the pursuer entitled 
to expenses; allows an account thereof to be given in, and 
remits the same, when lodged, to the auditor of Court to tax 
and report, and decerns. 

Note.— The Sheriff-Substitute tlunks that the pursuer has 
socdeeded in proving, as well as a negative can be proved* 
that there was no arrangement for a partnership between the 
defender and her. The whole conduct and actings of tha 
defender himself were inconsistent with such a suppositioii, 
and a number of parties have been brought forward, who, if 
there had been such an arrangement, would most probably 
have heard of it, but they all concur in saying that they 
never heard of the pursuer being a partner. All the evidence 
that the defender has been able to bring forward in answer 
to this evidence is the fSaint allegatians of psrtaecship nada 
by himself and his wife, of which the substance of the more 
important statement is given above. It lay with the 
pursuer, in the first instanoe, to disprove the averment of a 
partnership; but after the evidence which she has led, the 
defender was bound to meet it with some stronger evidence 
than he has brought fbrward. 

The defender founds on the temui of the receipt given by 
M'Cuaig for the price. But it would appear that the terms 
of this receipt originated with M'Cuaig himself. The 
Sheriff-Substitute thinks that the pursuer never saw it or 
knew its terms for many months afterwards. When it is 
considered, the receipt does not prove a partnership^ but only 
that the money for the purchase came from the pursuer, a 
fa^t upon which all parties are agreed. 

The defender appealed, and after debate, the Sheriff 
(Fraser) pronounced this Interlocutor: — 

The Sheriff having made avizandum with the debate^ and 
thereafter considered the proof and whole process, d i s m isseB 
the appeal for the defender; adheres to the Interlocutor ap- 
pealed against: Finds additional expenses due by the de- 
fender; and remits the account thereof when lodged, to the 
auditor of Court to tax and report, and decerns. 

Nora. — ^The defender made an admission in his defence to the 
effect that the sum sued for wait advanced to him by the pur- 
suer, but he qualified this admission by saying that the sum 
was advanced, not as a loan, but on account of the pursuer's 
interest in a business carried on by the defender, and was 
applied for their joint behoof. The admission of the advance 
being so qualified, the pursuer was not much aided therebv, 
and, therefore, she had to undertake a proof which woull 
5jiffp1flfi^ the qualiflcation attached by the defender to his 
admiasion. 

She has established by competent evidence the advance of 
the money to the defender, witiiiout the aid of the defender's 
admission on tiie record. The pursuer produced her pass* 
book with the Greenock Provident Bank, from which it ap- 
pears that, on 24th April, 1861, she had in bank £58 lis 6d, 
and that on that day £58 were drawn. There has also been 
recovered the draft, dated 24th April, 1861, by the pursuer 
upon the Greenock Provident Bank, for £58 in favour of the 
defender. And he admits (proof, p. 6) that this draft was 
"given to ^im by the pursuer, and was written by her, and 
that with it he dnw the money from said bank, on 24th 
April, 1861." Thus, then, the money is proved by competent 
evidence to have been given by the pursuer to the defbider. 

B* 
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neoMtthenafaimatiditfUItiipoiKlie dateder to «iteb- 
Brii Om ipedAl groand, if •»▼ mat, why he should not lepay 
to tfao fNoiaer her bobc^. In the Absence of pvoof of sodh 
ipeeial defence, the Uv wiU presome that it wm lent, and 
cnfofoe lefMiyBeut. 

But lo frr from the defender estahBshinff hb epecinl de- 
finee, the Sheriff hold* that that defence hasbeen oom^etely 
dienoved The only witneesee to support it are the defender 
Mdhis wile, and a very im probable story tiiey teU ; they say that 
theie was a partnership between the parsoer^and the defender 
to carry on the tobacco trade, bat this partnership arrange- 
ment senns to have been a peculiar one. The defender says 
^ "it WM arranged that I wae to haveashare of the 
fHMmess— what share was not said." The defender's conduct 
■ oertauily not very consistent with his having a partatf . 
When he sou off the whde business per avernmum at^ 
AM, It never occurred to him to teU his partner that he had 
22?i!?'* '"^^P™;«'««^<i«e, on the other hand, shows 
tbatbetook^entue charge, managed tiie business as he 
placed, got an the profits, if there were any; while the pni- 
8«er never appears to have been in the Aop, or if she ever 
was, it was very rarely. No importance can be attached to 
the terms of the receipt granted by M'Cuaig, after the ck- 
plwationii given by that witneas of the circumstances vMir 
whidi he made the receipt in favour of the pursuer, and not of 
the de(ender. 

Ad. BoBEiT Blaib, Jun. AU. Aiax. M'Dohau). 



5th JAJnJABT, 1863. 
8HBBIFF COURT, GLASGOW. 

(Mr Shzbitf Bsll.) , 



tASQUiKB AiTD OTHERS, Appellantfl in Watere & Co-'a 
Sequestration, Philups and OxiiBBg, Eespondeatfc 

Comporition— Offer of.— Fo/e hy married woman rejected 
^vote hy a factor or commissioner rejected-^ claim 
and vote rejected from uncertainty. 

The bankrupts, William Waters & Co., white lead 
manufacturers and oil and colour merchants in Glasgoyr, 
made an offer of composition of 3d per pound to their 
creditors on 1st September last; and at a meeting of 
their creditors, held on 24th September, the offer was 
apparently carried by the required majority of four- 
fifths. The vote was appealed by Pasquier & Co., and 
the appellant and respondents were ordered to give in 
minutes. 

The following objections were taken by the appellanta 
to the votes for acceptanpe of the off^ of the bank* 
rupts: — 

J. & T. M*Keand's claim— 

The items in the account produced forming 
entries to debit under dates as follows— 
18G1. Feb. 18. The bankrupts' acceptance 
to the claimants at four • 
months, from 15th Oct., 



the 



1862. 



Aug. 14. 
Aug. 14. 
Oct. 14. Cash, 
Nov. 10 Cash, 
Nov. 11 
Feb. 18 
May 28, 



1860, for 
And interest. 
Cash, - 



Casli, - - - » 

Cash, per G. S. Muir, - 
Amount of bill to J. 
M*Adam, entered twice 
at credit in account 
prior to balance of 80th 
May, 1861, 



£87 10 

6 2 
11 
22 

1 

1 

6 



10 
6 






- 21 12 5 



NoToocbers or doeomenta of debt have been prahued 
in support of these itons, and they are tbevefoie unten- 
able; and the aoooont, showing the balance rdenedto 
in last item, is not produced. The item loniuDg the 
entry of 30th May, 1861, balance of open aoootmtdne 
at date as rendered yon, £11 Is 3d, the aooouBt of 
which this is the balaaoe u not produoed, and tbattan 
is untenable. 

Claim of Ann Wright-^ « 

This is a chiim for the amount of an aeoaptauM ^ 
the banknipt to Andrew PhiUipa, at three monthatai 
5th August, 1848, endoraed to claimant, lor £80 
And interest, 15 17 6 



£95 17 6 
and is unvouched and untenable. There is produced in 
support of this claim, not an acceptance by the bank* 
rupt to Phillips, but an acceptance of PhiUfps to tba 
bankrupt. The statement in the oath, that no obligant 
but the bankrupt is held for the debt, is contradicted 
and shown to be erroneous by the productions. The 
ckimant, Ann Wright, was married on or about 2l8t 
July, 1862, to Mr Allan M'Dougall. The catii and 
mandates are made and granted after that date, $tan1» 
matrimoniot by the wife alone, without the ooDie&t oi 
concurrence of the husband. 

Andrew Phillips* claim — 

This is a claim on an acceptance of the bankrupts fti 
£25. In the oath the deponent does not state the debt 
to be due to him, but to the '* undersigned.** The 
statement in the oath, that the debt is not ipaad or com- 
pensate is contradicted and is erroneous, as shown hy 
the production, with the claim of Ann Wright; W 
pDoduction being an acceptance to the bankrupt by the 
claimant for a much larger amonnt than the sum he 
claims. 

John Boag^s claim — 

The amount of tihis party's claim is £94 l«*)s lOd. In 
the oath he states the debt has not been paid or com- 
pensated, except to the extent of a contra account, the 
amount of which the deponent afTects not to know. The 
amount of the contra account is £44 15s Id. 

Mr and Mrs Rodger's trustees' claim, £276 3s 4d— 

The oath and mandate are made and granted by one 
only of a set of trustees. This one trustee attempts the 
exercise of a power possessed only by the whole trosteei 
or their quorum. 

Colonel M'Nair's factor's claim, £106 4s Gd— 

The oath is made l^ a factor unem powered to do eo. 

William Jeffrey's claim, £81 lis Id— 

This is an account for law agency business by a psrtj 
who is not a licensed practitioner. 

The following objections were taken by the respondeat, 
Phillips, and others, to the votes rejecting the ofiferof 
composition. 

James Pearston's claim, £3.6 18s 7d — 

The claimant has failed to give credit for the sum of 
£5 5s, received to account of said debt. A receipt iot 
said payment is herewith produced. 

A. G. Scott & Co.'s claim, £72 2s Id— 

This claim is unvouched, and, according to the docfl- 
ments produced, the claimants are debtors to, not creditt^s 
of, the banknipts. There is no voucher for £H bill 
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debited in this statemBnt of debt, and the rate of interest 
charged is exorbitant and illegal. 

William Strang's claim, £67 10s 5d— 

The claimants' debt has been paid in manner follow- 
ing. The bankmpts formerly offered a composition of 
Gs per pound on Uie claimant's debt, of which offer the 
daimants accepted and received payment. At all events, 
the daimants hare failed to give credit for the contra 
account of £6 Is 9d due by them to the bankrupts, the 
particulars of which are herewith produced. 

These minutes of objections having been exchanged, 
nvised, and re-lodged, in terms of the Sheriff's Inter- 
locutor, parties' procurators were then heard thereon, 
▼hen the following Interlocutor was pronounced: — 

HaTingheard partiea* procaraton, and reviewed the whole 
pnceBB, finds, for the reasons stated In the annexed Kote, 
that the resolution appealed against was not carried by the 
nqainte majority of creditors entitled to vote: Therefore 
nstams the appeal, and recals the said resolution: Finds the 
mpondents liable in expenses, allows an account thereof to 
be given in, and remits the same to the auditor to tax and 
report, and decerns. 

KoTE. — ^At the meeting at which the resolution appealed 
apinst was proposed, it was supported by an apparent value 
dr£18]8 10s 8d, and was opposed by an apparent value of 
£310 16s Id. As four-fifths in value were sufi5cient to 
any the resolution, and as £1803 9b Id was four-fifths of 
the above united values, there was an apparent surplus of 
about £15 above the neoessaiy amount in favour of the 
neolotbn. But at the scrutiny the following values were 
dsdacCed from the sum total in favour of the resolution 
^liL From the vote of J. and T. M'Keand, claiming 
for £347 12s 7d. the sum of £168 2a lid, in respect that to 
that extent the claim was unvouched; 2d, The whole amount 
«( the vote for Ann Wright, chuming for £95 17s 6d, in res- 
pect she was admittecQy a married woman at the date of her 
•SkiaTit, and her husband, in whom the debt was vested by 
the marriage, was at the time residmg in Glasgow; 8d, The 
whole of the amount of the vote for M'Nair's trustees, 
liinining for £106 4s 6d, in respect the affidavit was emitted, 
loi by any of the trustees, but by a fiM^r or oommissioner 
actog under a deed of factory, who is not the creditor or 
wted in the debt, and whose oath is therefors ineffectual, 
(BelVt Om,, VoL II., p. 842, and oases there quoted); 4th, 
The whole, or at least a portion, of the amount of the vote 
fcr John Boag, claiming for £94 Ids lOd, in respect, he 
admits in his oath, that he is owing a contra account) 
the amount of which is a set-off against his daim, but 
Im states that he does not know what said amount is, 
ttd erroneously puts down the contra account as a security, 
^^uch he fidls to value, so that the oath is void from uncer- 
teintf, and even if it could be amended would fall to be 
dhainished by the amount of the contra account, which it 
*as stated for the claimant was £5 5b. After reduction of 
fhflw values, the gross value for the resolution was reduced 
to the sum of £943, Os 4d, even upon the supposition that 
Itoag^B vote was to be diminished only by five guineas. From 
^ gross value against the resolution, it was held at the 
aomtiny that the whole amount of the vote for A. G. Scott 
■Bd Company claiming for £72 2s Id fell to be deducted in 
>«pect t£at there was no voucher for a bill for £94, by 
fadodiag which, as an item of charge, the balance daimed on 
VMbcoQgpht oat. None of the other objections to the votes 
apUMt the resolution were held good. A reference was made 
to the vote of Uie appellant Stmng, in regard to an alleged 
*ntn aooount which it was said he had &iled to give cr^t 
fcr, bat his oath was negative of any such contra aooount as a 
jat^ against the claim ranked for. The true value, there- 
"V«» of the votes against the resolution was £288 148, which, 
^«d to the value in support of it, of £948 4d, made the 
nunok) sum of £1181 14s 4d, one-fifth of which is £286 6b 
lOd, bebg £2 7a 2d under the value of the votes against the 
iKQlutiQQ, so that that the required majority of fourfifUu hai 
Mkhien obtained. 

fv^A»f9iam»^Vmm * Wait, 



6th Jahuabt, 1868. 
SHERIFF COURT, PERTH. 

(SUEBOrFS BABCIiAT AND GOBDOK.) 



FiNLAY M*GlLLlVRAY V. D. M^(J0RK1NDALE. 

Master and Servant. — Destruction of (he master's pro-^ 
perty a good ground of dismissal. But master cannot 
both claim the full value of the property destroyed and 
forfeiture of the wages earned, 

TsE pursuer, a farm-servant, raised an action againft 
his master, a farmer at Liocholly, Caputh, for the sum of 
£10, as balance of money wages due for his sennoea aa 
farm-servant for the year from Martinmas, 1856, to 
Martinmas, 1857. Second, for the sum of £20, as money 
wages as foreman on said farm for the then cnrrent year 
fcom Martinmas, 1867, to Martinmas, 1858, beridea the 
astral meal, milk, and lodging, in which service he (the 
pursuer) continued up to the 12th April, 1858, when he 
alleged he was, without any just or lawful cause, dis- 
missed by the defender: Likewise, the sum of £9 12s, in 
lien of said meal, milk, and lodging, being at the rate of 
6e per week, from said 12th April to Martinmas there- 
after, amounting to thirty-two weeks; with interest on 
the said sum of £10, from 22d November, 1857, till paid, 
and interest on said other sums from date of action till 
paid, and expenses. 

The defender raised a counter-action against M*Gi]ll« 
yray for the value of a draught mare in foal, belonging 
to M^Corkindale, whioh died at LochoUy on the 11th 
April, 1858, (the day previous to the alleged dismissal of 
M^Gillivray) and whose death, it was alleged, was 
oocaaiimed by the ^^recklessness, carelessness, wanton 
cruelty, and remissness of duty,*' on the part of M^Gilfi- 
vray when entrusted with the charge of the mare from 
l^^LTtinmag, 1857, to or about 7th March, 1858; and in 
particular by his having, on or about the first week of 
February, 1858, kicked the animal in different parts of 
the body, and struck her with a stick or other instru- 
ment about the head and across the ribs, and by oertain 
other cruel conduct and remissness of duty set forth in 
the summons, which concluded for £50 of damages, lesa 
the £10 of wages due to M^Gillivray at Martinmas, 1857, 
and which sum, it was alleged, was remaining in the 
xnaater^s hands by the servant's consent at the time the 
mare died. 

The Sheriff-Substitute, by an Interlocutor of Sd 
August, 1858, found that the sum of £10, which was 
admitted to be due by M^Corkindale to M^Gillivray^ 
could not be retained on account of, or compensated by, 
a daim of damages emerging in the year subsequent io 
the said term, and under a new contract; and decerned 
for the said sum, with interest at the rate of five per 
cent, from said term, with expense of extract. There* 
after, on 22d Oct., 1858, the actions were conjoined, 
proofs were led, and the following Interlocutors were 
finally pronounced:— 

Having heard parties' procurator^, and made avisandum wltb 
these conjoined actions: Finds that the dismissal of the partyi 
M'GiUivray, was justified by his kicking his master's maroi 
and which occasioned her death: Finds that M'GiUim^ i^ 
therefore, liable to his master, M'Oorkindala^ in the value of 
NUasNi whioh aM€HN al timty-ayt poudi ittrliKg) b«| 
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Finds the same sabject to dedncdon of tho Msonnt of wages 
a6ioaIIy earned at the date of dismissal: Bemits to the audi- 
tor to ascertain the amount thereof, and the sum due M'Ck>ric- 
indaJe: Finds M'Grillivray liable in expenses, and remits the 
account thereof to the auditor to tax, and decerns. 

NOTS. — There can be no clearer doctrine, alike in law and 
iound sense, than that a servant in charge of his master's 
ptojpertj is bound to take as much care thereof as if he was 
Uie owner; and if he fails in this, either negatively, by gross 
oawilessness, or posidyely, by acts of violent, he may be dis- 
missed, and in addition be made liable for the loss he may 
have occasioned to his master. The servant in this case was 
dismissed because of the death of a mare under his charge, in 
oonseqnence of his kicking it on the flanks while she was big 
with (otA, It must be permitted to use the whip to a horse 
for discipline, correction, and guidance, but never for the 
grattfioation of passion; and in no case can kicking on the 
beUy be allowed as a mode of managing the animal This is 
aU tiie more to be attended to when the animal is in the deli- 
cate state of body in which the mare in question was at the 
time qI being kioLed. The other grounds of complaint against 
the servant— of lateness on the rcuul, and coming home intoxi- 
cated — ^though certainly so far proved, would not of themselves 
have justifi^ the dismissal on another and quite dtiEinot 
ground; nevertheless these have some efiect in shosring that 
the servant was not keeping up the high standard of charactar 
which it is proved he once possessed, and was indulging in 
habits which are ever prone to loosen the reins of self-govern- 
ment. It certainly is established that the servant was vain- 
glorious of the condition of his steed; but this is not at all inoon- 
•istent with recourse to undue means to raise this standard. 
The genonal cbfoacter avails not much, if there be direct evi< 
dence that he did kick and otherwise maltreat the unfortunate 
mare on several occasions, and especially at a time and <m a 
place of the body which exactly answers to the results dis- 
oov«ed on tiie po$t mortem examination. However fond the 
servant may have been of horses as a dcut, it is proved that 
the mare in question was an object of aversion to him, and 
that he evinced feelings the oppodte of regret when she at 
last yielded to the common fate of all animals. Had the 
master not asked for the value of the mare, the Substitute 
would have indHned to have forfeited the wages earned, even 
pcodiaps to the full extent. But to forfeit the ftill wages, and 
to give the fuU value of the mare, would appear as double 
penalty for the same offence. If the master got the services 
on the one hand, he should pay for them; and if the servant 
has occasioned the death of the mare, he in his turn rihvdd 
pay its value. The value may be set down at twenty-five 
pounds. As it is proved that the servant did kick the mare, 
and as it is proved that she died from the result of a kick, aod 
there is no proof that any other person did kick her, and there 
is no proof of any other mode in which the iujuzy was or 
could be received, the liability of the servant becomes very 
dear." 

Both parties appealed against this Interlocutor, and 
the Sheriff, after hearing procurators, dismissed both 
appeals, and affirmed the Interlocutor, with the foDoviog 
note:— 

The Sheriff has carefully cokisidered the proof with every 
disposition not to hold the party (M'GriUivray) guilty of the 
misconduct allied against him, except upon dear proof; but 
the result is tl^t he entertains a strong opinion that it has 
been proved that M'Gillivray was justifiably dismissed by 
M'Gorkindale on account of the injury done by him to the 
mare tmder his charge. The cause of the death of the mare 
is proved by the evidence of the skilled witnesses who saw 
her when ill, and examined her body after death; and they 
gave evidence that she died of inflammation whidi was not 
originally caused by an internal complaint, but by an external 
injury inflicted on the belly of the mare near where the inter- 
nal inflammation was seen. M'Gillivray is proved by the 
direct evidence of two witnesses, Taylor and Neil, to have 
kicked the mare on that part of the body, on the 3d of March, 
with sudi violence as to call for remonstrances on the part at 
least of O'Neil. There appears to be no grounds upon which 
It oan be held that these witnesses have oommittod perjury, 
and thertt is no other way of refusing effect to their evidence. 
Tbt Oily OTidiDMiappppiition to ibii l« MHM W« iM^ 



meat, that " I never to my knowledge kicked said mate,-" aad 
the evidence of third parties, which is only negative, and to 
this limited effect that M'GUlivray was proud of the conditioa 
of the horses under his charge. Such may have been the cue 
generally; but at the same time it appears that he «u 
occBsioDAlly liable to fits of passion, not onlv against the va- 
mals under his charge, but against some of the persons with 
whom he met; and the impression produced on the mind of 
the Sheriff is that M*GilUvray at times used both animalBaad 
persons roughly; but even were it otherwise, the direct eri- 
dence of the violence inflicted by him on the mare, which wu 
the cause of her death, cannot be overcome by the genenl 
evidence as to his character. In regard to the evidence is to 
the misconduct of M'GiUivray in January, and on the nigfat 
of the 6th of March, the Shenff (assuming it to be neooBsiy 
to the decision of the case in favour of M'Corkindale, which hs 
thinks it is not), holds that the evidence adduced by M*Coric- 
indale is entitled to more weight than that adduced by 
M'GiUivray. There is no doubt that M'GiUivra/s return 
firom Perth was anxiously looked for on the first of then 
nights; that two servants were sent to meet him; and thit 
he was the wone of drink when he arrived at home. M'Gork- 
indale and his wife say that the former gave M'GiUivny Ui 
dismissal on account of his misconduct on that occasion; md 
M<Gillivray says--«I do not mind if he (M'Coridndale) dis- 
missed me said m'ght. I did not hear him say so.** In Kb 
manner the evidence of those who saw M'GiUivray oooe 
home on 5th of March appears to be preferable to thai of 
those who had been partaJung of dnak with him at Bone 
places on the road home. There were no observations ssb* 
mitted on the part of M*Gorkindale in support of his appeil 
at the hearing. But the Sheriff has considered the qoeslaoB, 
whidi he presumes was intended to be raised by that appall, 
viz., the aUowance to M'GiUivray of the wages up to tile 
time of his dismissal; and in the special circumstances of tUi 
case, M'GiUivray beioff found liable in damages for the valw 
of the mare, the Sheriff concurs with the views ezpnasod hj 
the Sheriff-Substitute. 



Act, Jamison. 



AU. Knir. 



7th JanuabT) 1863. 
SHERIFF COURT, GREENOCK. 

(SHSBUTS FiuSEB ANl) TSNNEKT.) 



Phillips v, PoRTERi 

Filiation— Summons— Rdeyancy.—-^ plea in defence 
that the dates of alleged connection were not set forth 
so as to bring these unthin the period of gestation repelled 
-^observed that the times^ places^ and dates ofcounee- 
iion are all impertinent in a summons ofj^iatton-- 

X that these are only a recital of evidence — and tJiat aU 
that is needful is to aver that a child was bom of a 
certain date^ and that the defender is the father. 

The snmmons concludes for in-lying expenses ttA 
aliment of an illegitimate male child, of which the 
pursuer was delivered in Greenock, on or about 1ft 
October, 1862, " anid of which the defender is the father 
— the pursuer and defender baring had carnal oonned- 
tion with each other in various places in Greenock, and 
particularly (1) behind or near the Mariners' Asylnm, 
High Gourock Boad, Greenock; (2) in the house in 
which the pursuer lives in Greenock; and (3) on the 
stair leading to the said house last mentbned, and that 
on several or one or more times and occasions between 
the 1st day of December, 1861, and the birth of the oaid 
child— the particular times wd oooinooi W)t bdog 
witUn the ptimnior's reooll«Qtiou«'*, 
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A praHminary defence was stated, that the sammoos 
did ** not set forth that the connection alleged took place 
between the parties vithin the ordinary period of 
gestation, nor are any dates assigned to the partionlar 
acts of connection libelled." 

The Sheriff-SnbstitQte (Tennent) repelled the pre- 
fiouoary defence, and albwed a proof. The defender 
xeclaimed, and argued that the precise dates and places 
of the alleged sexual intercourse should have been 
libelled, so as to afford the defender an opportonity of 
meeting it by proof to the contrary. 

The Sher^ (Fraser) dismissed the appeal, and refnsed 
the reclaiming petition by the following Interlocutor: — 

The Sheriff having oozundered the reclaiming petition for 
the defender^ and whole prooeas, refnaes said petition. 

Noa.— An that it is necesflary to ayer in a case like this ]b, 
that a child was bom on*8uch a date, and tiiat the defender 
!■ the father of it. Anything beyond that is a recital of 
endence, and is mmeceaaaiy uid impertinent. The number 
of times that the parties copulated, the plaoes where, and the 
dates of the copulation, are just as impertinent in the smnmons 
M it would be to set forth the state of the weather on the 
vafjki when the parties were together, or any other incident 
of the evening. In a suit for divorce on ttie ground of 
idnitay, the petition of the wife set forth that her husband 
had committed adultery, and that in oonseqoenoe of this, two 
adulterous children had been begotten, Sir Greaswell Creas- 
wdl ordered the ayerment as to the begetting and birth of 
the cfajldrsn to be struck out as impertinent, and as a mei« 
recital of evidence — [Maiiton t. Matiaon, 29 L., 9 Met Cas. 
80)— 80 in the present caee. All that the defiBnder demands 
h the reclaiming petition is the recital of a multitude of 
details which may be material as bits of evidence, but whioh 
onght not to be set forth in the record. The more strictly 
that parties are kept to the averment of what is the ground of 
action to the exclusion of all details of evidence, the better 
irill it be for themselves, and the dnty of the Court can be 
snore elBdently diBcharged. 

Act, BoBBBT Blaib, Jun. AH. A. Macqdohald. 



8th Jajtoast, 1868» 

SHKBIFF COURT, HAMILTON. 

(Mb Shxsiff Vhtoh), 

BoQEB M^Eat's Sequbstbation. 

CompeHtkm for Trusteeship — Conjunct and Confident^ 
Bill Stamp — Mandate, 

At the meeting held for the election of trustee on the 
lequestrated estate of Boger M'Kay, Mossend, Bothwell, 
lAoarkshire, and Bathgate, Linlithgow. Notes of ob- 
jectiona were lodged by the competing candidates against 
the votes of several creditors. 

1. John Dick, tailor and clothier in Hamilton. 

Ist. Hie chumant is conjunct and coQfident with the 
hafikmpt. 

2d. The bill produced was not written of the date it 
^ears, bat was concocted a few days before sequestration 
was applied for. 

3d. No afiBdayit was produced for voting in terms of 
the astute. 

2. Malcolm Colquhoun, grain merchant, Bellshill. 
1st. No sufficient mandate was produced at the meet- 
ing entitling Mr Mackie to rote. 



[Note.— -The word '^me'' has improperly been in- 
serted since the date of the meeting.] 

2d. The bill produced was not written of the date it 
bears, but was written and concocted either dnoe the 
date of sequestration, or a few days before it was 
awarded. 

8. Kenneth M'Kay, blacksmith and portioner in 
Chapelhall. 

1st. The claimant is conjunct and confident with the 
bankrupt, and is not a creditor of the bankrupt to any 
extent. 

. 2d. The bill produced has neither been noted or pro- 
duced &r non-payment. 

4. James Scott, wright in BeUshill. 
1st. No sufficient mandate was t)roduced at the meet- 

ing entitling Mr Mackie to vote. 

[Note. — The word ^^me" has been improperly in* 
serted since the date of the meeting.] 

2^. The bill produced was not written of the date it 
bears, bat was written and concocted either since the 
ditte of the meeting, or a few days before it was 
awarded. 

8d. The portion of the mandate containing name 
of the party to whom it was originally granted has 
been torn off or destroyed, and the name of Mr Mackie 
substituted by a third party since the creditor signed the 
mandate, and without the creditor's authority. 

5. Thomas Thorbum, confectioner, Hamilton, a part- 
ner of the firm of T. & J. Thorburn. 

1st. No sufficient mandate has been produced in terms 
of the statute. 

6. John Torrance, writer in Hamilton. 
Ist. The claimant was present at the meeting, and it 

was therefore incompetent for his mandatory to vote. 

[NoTB.--Bankrupt Act, 1856, § 68.] 

2d* The claimant has fsdled to specify and deduct the 
security held by him over the titles and other documents 
of the bankrupt, in terms of the 59th section of the 
Bankruptcy (Scotland) Act, 1856. 

On these objections, parties' procuratore haying been 
heard, the Sheriff-Substitute pronounced the following 
Interlocutor: — 

The Sheriff-Substitate baring oonsidered the soteof objeo< 
tiona for Henzy M'Lachlan, aooountant, Coatbridge; and for 
James Mackie, accountant, Hamilton, competitors for the 
o^oe of trustee on the sequestrated estate of Boger M'Kay, 
cTotii merchant, grocer, and spirit-dealer at Mossend, fto., and 
baring heard putiee' procuratora viva voce thereon, in tenns 
of theproririons of the Bankrupt Act: Finds and declares the 
said Henry M'Lachlan to have been duly elected trustee on 
said seouestrated estate : Finds the unsuccessful competitor, 
James Mackie, liable in the expenses of the CQmnetitiQn, ol 
which allows an account to be given in, and when lodged, re- 
mits the same to the Depate-Clerk of Cou4 to tax and report^ 
and decerns. 

NoTi. — ^At the meeting for the election of trustee, the votes 
for Mr M'Lachhm amounted to £124 4b lid, those for Mr 
Mackie to £865 Os 8d, giving the latter an apparent majority 
of £240 168 6d. The first vote for Mr Mackie objected to l^ 
Mr M'Laohlan is that of John Dick, tailor, Hamilton, claim- 
ing for £80 68 6d. The Sheiifi-Snbstitnte is of opinion that 
this vote cannot be sustained. It is founded on a bill pur- 
porting to be granted by the bankrupt to the ebdmant for 
£dO, but the bill is dated 12th November, 1861, whereas the 
stamp bears the date "18, 11, 61," viz., 18th November, 186U 
The bill must tiierefore have been ante-dated, as the stamp 
could not have got into the possession of the parties till after 
the 18th. The next vote objected to is that of Kenneth 

b2* 
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H*Kmf, UMknsith and poitioiier in Ch»pelha]l« farotlMr of 
the Unkinpt. Th« 8henff-8ub«titQte {• of opinion that that 
TOto IB alio bad, on the ground of his being oonjcinct and oon- 
fldent with the bankrupt. The third yote objected to, and 
objection rastained, is that of James Scott, wright in BeQshill, 
daiming for £155 15s Id. It was objected to this Tote that 
BO sufficient mandate was produced at the meeting, the man- 
date being blank in the names of parties for whom the vote 
was to be tendered. The Sheriff-Substitute ascertained from 
the preses, who was present, that the word "me" had been 
added since the meeting. The Sheriff-Substitute is of opinion 
that that vote is bad also. The Sheriff-Substitute sustains the 
objection to the vote of Joshua Buchanan & Son, provision 
merchants, Glasgow, on the ground that the mandatny is not 
designed. It is not necessary to go into the other objectioqs, 
wluch are not relevant. The result of the above is tfask Mr 
M'Lachlan has a majoritj in value of £40 8b 2d« 

Fifr M'LaeUam^BnoYrx, 
For Jfoebe^-ToBSAircB. 



10th Jahuabt, 1868. 

SHEEIFF COXJKT, DUNBLANK. 

(Mb Sbxbiff Grabaice.) 

M*Nauqhtah'b Tbubteeb 0. Craig, Mubrat & Craio. 

Pablio Boad— Property in fo/uin— Title to Sue.— TA« 
•olam of a pvhUc road umu entered t^^on, and a quantUy 
of rock quarried and taken therefrom, — Held^ in 
accordance wUh Galbreath v. Armour, H. of L.^ 7 
Shawy that the solom of a public road hehngs to the 
adjoining proprietor^ and that he was entitled to sue for 
payment of rock quarried therein and carried away, 

Thr snmmonB in this action concluded for £817 So, as 
the value of rock unauthorisedly removed by the de- 
fenders fh>m certain portions of ground on the lands of 
Dullater, extending to 211} square yards, or thereby, 
situated immediately to the north and west of another 
portion of said lands, from which the defenders were 
authorised, under an agreement with Mr M'Navghttti, 
as representing the pursuers, the proprietors of Dallater, 
to quarry rock, and for £150, in name of damages, and 
reparation for injury and damage done to said lands, in 
quarrying and removing the rock quarried from said 
211} square yards. 

The position of the parties, and the nature of the 
action, are fully explained in the Interlocutor and note 
of the Sheriff-Substitute, which has been acquiesced in : — 

Having heard counsel on the whole case, and made avizan- 
dum thcTOwith: Finds that by an agreement entered into on 
29d June, 1868, between Mr M'Naugbtan^of Inveiiroesaohk, 
as represenMng the pursuers, the proprietors of the lands of 
Wester DuUater, on the one put, and the defenders, who 
were then the contractors to the Glasgow Corporation Water 
Works, commissioners for the formation of a new road, and 
oth^ works, on the proprietors' said lands, on the other part, 
the defenders were, under certain conditions as set forth sad 
explained in their offer to Mr M'Naughtan, of date 23d June, 
1858, No. 18 of process, and his acceptance thereof, of 28th 
June, 1858, annexed to said offer and relative correspondence, 
authorised to quarry, and use for said works, a piece of rock 
extending to 60 feet aloni^ the Bouth side of said road, and 120 
feet back into the adjoining field; that neither under the 
above, nor any other agreement between, or on behalf of, the 
pursuers and the defenders, as set forth in the present process, 
did the defenders obtain any authority to quarry rock beyond 
said limits, and more particularly, that they did not, under 
said agreement obtain any authority to quarry and use any 
rock in the sohan of said road, except in so fsr as necessary 
for its fonnation; tiiat the solum of said road never havipg 



been disponed mwaj by die pnmisfi, nor tnasfeRtdfroa 
them, was their exclusive p t o p e r ty, and could not be qsanisi 
by any one without their consent; that, notwithstanmug as 
such consent was ever given by them to the defenders, the 
rock, from the solum of said road, eoctending ■npertasDy ts 
21 1^ yards, was unnecessarily, and unauthorisedly quanisl 
hj the defenders, and was em|doyed by them in the fulfflnent 
of other contracts: That the defenders having thus unauth(»> 
isedly quarried said rook, they have become EaUe to thi 
pnrsnen for the valna thereof: Thai, in the absenee of tatf 
distinot averment made, or proof adduced by the punswis, « 
the actual quantity of rook which the defenders have oi' 
authorisedly quarried from the so^imi of the road, the vtlus 
thereof falls to be determined by a reference to the price wUA 
the pursuer received from the defenders for that i^eceof rook 
which, under their agreement, they had authority to qusny: 
That, by said agreement, the price to be paid by tbe defeDdcn 
for the right df quarrying said piece of rock, defined in the 
agreement as lying under a surfsoe of 120 feet, by 60, beii^ 
7200 square yuds, and other privileges, was £50; and, fn*' 
ther, that said price of £50, lor said quantity of rw^ was lb 
standard price, according to irinch, m the letter No. 14 «f 
proces s , above referred to, the defenders themselves oflhred ts 
pay for any additional nit which they might widi to qosny 
beyond the limits of their agreement: That the p ro po rli u ai 
value of 211} yards, as thus ascertained, amounts to the tm 
of £1 9s 4id, and for this sum decens against the ddendo: 
Finds, further, tlMt the pumen have frUed to eirtablidi mj 
fisots infeiring damage as daimed under the second altenatiii 
of their condusion: llierefcwe assoilzies the defendeit tims* 
from: Finds the pnisuets entitled to expene es , sntneet to 
modificalioa; allows an account thereof to be given m, wd 
remits the same to tlie auditor of Ooort to tax and rspoi^ 
anddeoeniB. ^ 

NoTB.— The present oasebas arisen out of certain opecatioM 
of the defenders, who were contractors to the Glasgow Ccq» 
ration Water Works, commiasianen for the formation of a 
road through the pursuers' lands of Wester DuUater. Bf 
certain articles of agreement entered into by Mr M'Kaiq^ 
tan, of Invertrossachs, as representinff the pursuers, on thi 
one party and the Lord Provost, Magistrates, and Torn 
Council of Glasgow, as the promoters of a BiU before Pariis> 
ment, which resulted hi the passing of the Glasgow Coipoia' 
tion Water Works Act, (18 and 19 Vict., cap. 118), and m 
representing the commissioners to be therein appointed, ca 
the other part, it was agreed on the part of the commissiixien^ 
and as a condition on which the pursuers withdraw all oppo- 
sition to the Bill, and granted rdief from all ciatms tiist 
might arise from the comnussioneni' operations, under ssai 
Act, on the pursuers' said land, to make a new read alosf 
the side of IxMh Yenacher, in lieu of the old road, which, 
under the commissioners* proposed operations, would be sab> 
merged by the raising of the water in the LooL 

In the course of the defenders' operations in carrying ca 
their contract with the commissioners, they appear to haw 
found it expedient to enter into an agreement with the pB^ 
suers, as represented by Mr M 'Naoghtan, and fay which, for the 
payment of the sum of £50, the defenders obtained right to 
quarry and use a |nece of rock on the pursuers' !*«<<■, sad 
adjaoent to the line of the new road. It is in consequence cf 
the defenders' operations, as^connected both with the quarry* 
ing of said rock, and the formation of said road, that the 
present action has arisen, and it is thus necessary to couider 
the proceedings of the defenders in connection with their 
position and powers, as contractors to the commissioners fir 
the formation of the road, as well as in the position* which 
they occupy as bound by, and deririug authority for their 
quarrying operations from, the terms of their aareement with 
the pursuers. Thus, while, on the one hand, the punocn 
maintain that, by Uie defenders having unneoessarily aad 
unauthorisedly quarried the solmn of the new road, and thai 
exceeded, by an amount stated at 21 1^ sqtwre yards, m 
measured by Messrs Mackieson, the limits fixed undw their 
agreement, they are liable to the pursuers for the price of tlie 
rock thus quarried, as well as for the injury thence arisiag. 
The defenders, on the other hand, maintain that they have 
not exceeded tiie limits by which Uiey were bound uader'their 
agreements, but that all their quarrying in the solum of thi 
road was necessary, either for the formatioa of the road, cr 
for obtaining access to the tock to be quaniod imdir %e 
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9i(p9mmA, and eron if it bad not been so, still the pnmen 
vmild hftve no title to complain of the defenders' operotions. 

Aput from the defenders qnajrying on the 9olum of the 
IQid, it does not appear to the ^eriff-Sobstitate that they 
bsTe exceeded the limito of 120 feet, by 60 feet» within which 
tiuir agreement with the porsaers gave them a right to 
qnariY loek; and it is also to be remarked that the. quarrying 
ottoat, whieh the defenders are alleged npon record, and ere 
Stated in the measnrement of the Messrs Maddeson (which 
tbe Sheriil^Sabstitute has adopted as sabtantially oorrect) to 
have made to the west and north of the new line of road, not 
Baviog been proved to. have extended oyer the slope, or em- 
bsokment of the road, is, the SheriffSabstitute thinks, to be 
desit with as being on the 9Uum of the road, and the defend- 
in' light to qaany m these places, falls also to be detennined 
under the gcoieral qoestion as to the pursuers' right in the 
apJssiof the road. The sole questions at issue may, theEefore^ 
betaken as having reference to the defenders' operatlomi in 
the iohtm of the road; and before entering upon the consider^ 
•tion of the general question of the pursuers' right of pro- 
peitvmthes(rfiiiiioftherQad,theSheriff-Substitateha8 only 
toouerve that the right to quany the solum of the road, did 
not in any way enter into the pursuers' agreement with the 
drfenders, for by that agreement, as determined by the tcnns 
cf the missives on which it is founded, it is limited to a piece 
cf nek, androcksor boulders lying along the line of the road, 
md does not in any way include its solum. Whatever 
qnsnymg, therefore, the defenders made in the soUm, was 
Bol done nnder their agreement with the pursuers, and can- 
Bok be justified by a reference to any authority thence 
obtained. 

Soob, theOf being the relations of the puimeiB and defen- 
te under their agreement, the question to be detennined is. 
Were ilie operations of the defenders, in quarrying the tolum 
of the road, operations whush the pursuers are entitled to 
fitject to, apart from the agreement, and simply in their 
duoaeter as proprietors of the lands through or over which 
tberosdin question lay? Upon the special character of the 
defenders' operations, the Sheriff-SnbstitQte does not think it 
9soeMU7 to offer any remarks. It is quite dearly proved 
tbst these operations were not such as were merely neoeasaiy 
fcr the fonnation of the road, or such as the defenders were 
■ititled to make in connection with the obtaining of access to 
the rpck to be quarried under their agreement with the 
ponuers. The evidence of the defender, Robert Craig, and 
that of the workmen employed by the defenders in their 
flfwtatioos, shows that the obtaining of rook from the tolntm of 
i fhe road, as from a quarry, was itself an object of great 
faiiportsBce to the defenders, and to the attainment of which 
I tw operations were anxiously directed. The question upon 
tiupait of the case ia simply. Did the defenders exceed the 
right and powers which belonged to them in thdr character 
[ M eontractora for the making of the roadt and did they, by 
tiisir operationB upon the $Uitm of the road, quarry and 
ranore rock to a greater quantitv than was neoeesary, or 
would have been expedient, had the formation of the road 
been the sole object of their operations? The Sheriff- 
Spbetitute has, upon the proof adduced, no doubt that they 
did; and he has now oidy to offer a remark or two in 
I nCenoce to the grounds on which he holds that the pursuers, 
I ■ proprietors of the lands immediately adjacent to the road in 
j qoestion, are also proprietors of the aolvm of Ute road, and 
I iotitled to object to and receive compensation for any 
uaothorised operations which the defenders may have made 
thereon. The general question as to the right of property in 
the M^iiai of a paUic road has now been definitively settled by 
the jodgment of the House of Lords in the case of Oalbraith 
V. Sruour, 7 Shaw, and whatever donbt may still exist in 
i^gud to the powers of the pubHo, or those in trust for them 
hi reference to the use of the surface of a public road, no 
qiustion it is thought can now arise as to the exclusive right 
w property in its sodun being in the proprietor of the adjacent 
ms. In the case of Moir y. AUoa Ooal Chmpany, 15th 
Aovemfaer, 1840, 12 S. and D., it wsa stated by Lord Ivory 
tbat, '^ since Gallwaith against Armour, the property of the 
MisBi cannot be claimed by road trustees unless when there is 
MtoiL evidence of purchase, a ccbIo wque ad centrum, and here 
^Im is no such averment upon record." The right of 
popery in the road being thus, under the general prindple of 
Mv M abofe laid down, ia the ponuers, are there any 
^tMWfli vMoff mmitm ftaohMioterof ftovoid &ow 



in question, or from- any express or presumed transference of 
its aoluttk by the ponuers, by which the general prindple is 
here rendered inapplicable? The Sheriff-Substitute does not 
think there are any such specialties. The road in question is 
referred to in the pleading of the pursuers under the simple 
description of a public road; and Mr Bateman, the pHndpal 
engineer in the construction of the Glasgow Water Works, 
when examined as to the character of the road, said — '* After 
the road in question was formed, the commissioners retained 
no control over it, and they are under no obligation to main- 
tain it. The road formed no part of the W»ter Works, 
further than as being a road which the commissioners were 
bound to f urmsh in lieu of one taken from the public." The 
road in question is thus so far, as appears from the present 
case, an ordinary public road, the aolwn of which must, as in 
the case of the road referred to in the decision in Moir 
against 7%« AUoa Coal Company, above quoted, <*in the 
absence of any actual evidence of purchase, a ccslo wgue ad 
centrum, be the property of the pursuers." 

The question of the pursuers' title to insist in the present 
action is thus, it is thought, quite dear; and the Shariff-Sub« 
stitute has now only to make a single observation in reference 
to the compensation which he has awarded to the pursuers, 
for the defenders' unauthorised quarrying of the pursuers* 
property. In regard to the amount of |he rock thus quarried, 
and its value, the Sheriff-Subetitute regrets that the state- 
ments made by the pursuers in their pleadings are not more 
explicit. The number of superficial yards under which rock 
is alleged and proved to be quarried, idFords no criterion of the 
actual amount, and the Shenff-Substitute has fdt considerable 
doubt whether, in the absence of more definite data than tiiat 
afibrded in this case, he could award the pursuers any com- 
pensation whatever. The record furnishes no distinct state- 
ments as to the amount, or value of the amount, of rock whidi 
the defenders unauthorisedl^ quarried from the pursuers' 
eolum, and the Sheriff-Substitute feels that it has only been 
by an unwilling, but it is thought not altogether uxyustifiable 
application of tiie Bead Acts, that he has removed the diffl* 
oulties which stood in the way of any computation of the sum 
to be awarded to the pursuers, as the price of the rock whioh 
the defenders have unwazrantably quarried on their lands. 

Act, JosBPH M'Lbav. Alt, Tbomuui Babst. 



12th JAlfUABT, 1863« 
' SHEBIFF COURT, GBBEKOOK. 

(SfiEBlFYB FbABBB ▲»> TjBVHEKT.) 

Anderson v. Burrbll asd Reid. 

Multiplepoinding— Xt> alUd pendens.-^Held^ that a muUi* 
plepainding raises the plea q/*li8 alibi pendens. 

The pursuer, John Anderson, fish merchant, Greenooki 
raised this summary action before the Sheriff Court at 
Greenock, against the defenders, James Barrell and 
Hagh Beid, police^offioeiB in Greenock, concluding fat 
restitution of the ipsum corpora^ of four gold sorereignst 
one-half gold sovereign, two silyer fioriu pieces, ten. 
ailTer shillings, and sizpenoe-halfpenny in ooppcrs, 
which, as alleged, the defenders illegally and unwarrant* 
ably abstracted and carried away from the petitioner'a 
dwelling-houae, on 27th August, 1862, or otherwise &r 
paym^t of £5 4s O^d, carried off as aforesaid. 

The defences stated were (1) that the action should 
have been raised in the Small Debt Court; (2) Us alibi 
pendens^ the sum sued for being the fund in medio in a 
multiplepoinding pending in the Small Debt Court, 
raised by William Newnham, superintendent of police, 
and to which the petitioner was called, appeared, and 
lodged a claim; (8) that the action was incompetent, at 
Apri^ poUctHAom, who irm mm nrriato of otlmi 
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irho oa^^t to hare been caUed. On the meritft— that 
the defenders, in the ezerdfle of their duty as offioerB of 
the laWf vhile aearching for an alleged thief and the 
atolen property, fonnd both in the petitioner's house, and 
took them to the police-office, and there handed them 
crer to the proper party, to be dealt with according to 
kw. 

The Sheriff -Sabetitate (Tennent) pronounced the 
Jbllowing Interlocntor:— 

The Sberiff-Snbfltitate haying heard parties' procmaion on 
Ihe doMd record. Finds that when thii petition was pnsented 
there was in draiendence in the Sheriff Small Debt Conrt for 
the Lower Ward of Renfrewshire a process of multiplepoindiog 
relating to the same fond, which ia the sabjeet-matter of the 
petition which had been bzooght in the name of Willism 
Newnham, snpeiintendent c^ poUoe, Greenock, as nominal 
raiser: Finds that in this process tiie petitioner lodged a 
claim in the following terms on the fond in medio in sud 
action of mnltiplepoinding — "raised in name of William 
Newnham, snperintendent of police in Greenock, against dm, 
and Geoige Westmore, fireman on board the steamer 'Banger/ 
for £5 4s 6jd dne to me by the said William Newnhan^~the 
ttme bang my own property, and which was illegally and 
nnwarrantablir taken oat of my possession by him, or othvs 
acting onder iub instructions or authority, with interest and 
•xpmaeBi'* Finds that the sum of £5 48 6id referrod to in 
aaid daim is the same sum that is the subject of the present 
action: finds that the action of mnltiplepoinding is still in 
dependence in the said Small Debt Court, no decision having 
been pronounced upon the clsim of the petitioner, or of 
George Westmore — a party who also lodged a claim in saicl 
process: Finds that this action thus forms a litpendeiu, and 
that the petitioner is thereby barred, and by the terms of his 
dum in said action, from insisting in the present petition: 
Finds that the petition is incompetent, and dismisses the 
same: Finds, tepartUim, as regards the respondent, Hugh 
Held, that the petition is incompetent as regards Vitm^ aa it does 
not contain any conclusion against him in regard to the 
money to which it relates, and on this separate ground dis- 
misses the same, ^icood him: Finds the respondents entitled 
to expenses, allows an account to be given in, and remits the 
same to the auditor of Court to tax and report, and decerns. 

Note. — ^An action of multiplepoinding in regard to this 
fond was brought mto the Small Debt Court npon the Idfth 
of September Ust. It was then continued till the next Coart 
day, in terms of the statute, that chums might be lodged, and 
was again subsequentiy continued, in oonseqnenoe of the 
absence of George Westmore, stated to be a neoessaiy witness 
on his own behalf, who was absent in England, following his 
oaDing ss a seaman; and as Westmore has not yet returned 
to Scotland, the case remains in the same position, and 
nndisposed of. The petitioner lodged a daim to the fund m 
the terms quoted above. It is predsely the same fond that 
is involved in both actions, and it is to tiie same circumstance 
and the same cause of dispute that both actions relate. The 
only difference is, that the petition is directed against the 
pohceoonstables, who took possession of the ihoney for the 
ands of justice in the petitioner's house, while m the multiple- 
pending the nominal raiser, in whose hands the present 
IMtitioner claims the fund, is the superintendent of police, 
under whose orders the police-constables are placed. The 
gheriff-Substitnte thinks that in these drcumstanoes the 
plea of lit alibi applies. The snlgect of both actions is pse- 
oisely the same, and he does not think that it will lender the 
plea inapplicable, that in one action it is the head of the 
police, and in the other a constable, that is treated as the 
holder of the fund. It will be observed that in both actions 
the object is restitution of the iptum corput of the money 
which is in the hands of the police authorities, and it is quite 
Smmaterial and can have no efiect on tiie proper merits of the 
action whether the money is held by the superintendent or 
*e constahle, so that it be restored to the proper owner. 
Bad the action been one of damages for having illegally taken 
away the money, brought in consequence of, and founded 
upon, individual acts done by the defenders, and depending 
2?? j!S?* ®*°^ defender himself did, the case would have 
been dtment, and there wonld have been more gioimd fbr 
V«w| that M Mtton againit the ii^iari&tmdeiit f« 



did was not a Ut pendma, barring an aetkm against a ooa* 
stable for his share in the alleged ille^ act; but in Uw 
present case, while the fund and subject of dispute sie 
undoubtedly the same, the Sberiff-Snbstitnte looks npon thi 
parties as being snbstantiaUy the same also. 

But, bendes this, the Sheriff-Substitute thinks that tk 
petitioner is barred by the terms of his daim in the multipls- 
poinding from insjsting in his present pleas. In the moltipk- 
j^y><««g ^ teeated & fund as being in the hands of th» 
superintendent of police, and in order to obtain it^ claimed ca 
that footing in that process. He is not entitled to turn abonl^ 
because it suits his purpose to do so; it may be with the voy 
view of avoiding a plea of lis alibi pendens, and now to tnsi 
it on the opposite footing, that the money is in the hands of 
the constables, or, at least, he cannot in such drcumstanoei 
be heard to say that the plea of lit alibi is inappliBsUi 
becaose the actions are between difierent parties. 

On other views, there is obvious impropriety, if not iaoo» 
patency, in the second action. MoltiplepointHng "is of ths 
nature of a so^iension by the raiser against all who are dalf 
made parties to if—iBdTt Orn., 4th Edit., YoL II., p. 297); 
and "no individual who has Speared in the action oai 
proceed with personal diligence agamst the holder of the fund. 
His daim is properiy, as already observed, under suspeunn 
as to that fund, and he will expose himself to sn action of 
damages by using diligence agMnst the holder of if— (/M( 
p. 299.) On tlSs pnndple a second action, founded on i 
chum to the fund which is actually under suspension, is cob* 
sequence of the multiplepoinding, would seem to be inoon- 
potent. Were the present action sustained, the result nugfak 
follow that the money constituting the fund ta medio, is a 
competent prooess, might be disposed of, and removed fireai it 
by means of a subraqnent pcooess; and also that great 
ii^ustioe might be done to the daimants in that action of 
multiplepoinding by the fund being swept off by one daifflsnt^ 
without their bong ever heard for their interest. 

There is no conclusion at all against the respondent, Bad, 
except for expenses, and on this separate ground he would bs 
entitied to- have the petition dismissed as to him. 

For these reasons, the Sheriff-Substitnte is of o^nion tiist 
the petition must be dismissed. 

The petitioner having appealed, the case came befbm 
Sheriff Fraser, who, after hearing parties' procuraton, 
pronounced the following Interlocutor: — 

The Sheriff having heard parties* procurators, recalls the 
Interlocutor complained of, and in respect the sum sued fior 
is less than £12, and might have been competentiy sued for 
in the Small Debt Court: Dismisses the action, and finds thi 
respondents entitied to expenses^ allows an aooount to bt 
given in, and remits the same to the auditor of Court to tax 
and report, and decerns. 

Act, Abohibald MacCallux. Alt, Bobibt Blaib, Joxl 



14th Januabt, 18^. 

SHERIFF SMALL DEBT COURT, STONEHAVBN. 

(Mb Shxbiff Wilsov.) 

Alexander v. Garlaitd. 

Master and Servant.—^ farm servant refiued to obey tf 
lawful order of his master^ on the ground that he wot 
entitled to a whole day^ in order to find new jefBtoe, 
whereupon hia master dismissed him. In an actum if 
the servant for wages^ as being wrongfulh/ distnissed-- 
held^ thai (hough a servant is entitled to a reasonabk 
time to attend feeing markets^ he is not entitled to sta§ 
at home part of the day^ and refuse to obey the lav/d 
orders of his master. 

The following judgment was pronounced in this cmb^ 
and fully ezphuns the grounds of aottoBi tbo 
and judgment. Th« Sheriff said :«« 
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This is a yary simple and clear caee. ' The punaer Buea for 
payment of his wages, as a farm-Bervant to the defender, from 
Whitsunday to Martinmas last, and the defender reaists on 
the ground that the purauer left Ids service refusing obedience 
to a Uwfoi order. 

It appears that tm the moniing of the Martinmas term-day, 
somewhere between seven and eight o'clock, the defender's 
grieve ordered the pursuer to oart some turnips^ and the pur- 
KttiefQsed to obey that order. The order it appears was 
lepeated about eight o'dock by the master himself, and 
ohedience was again refused. In consequence of that dis- 
obedience, the defender refused payment of the wages then 
doe^ mUeas under deduction of wages for a half-day, and the 
pnnoer left. 
I The o(rder being in itself a lawful order, the question arises 
whether the pursuer had any sufficient reason for disobeying' 
it. The reason alleged by the pursuer was, that he was en- 
titled dmring the period of his servitude to one whole day, in 
which to engage himself for the next half-year. He says that 
, he wished to attend the Arbroath hiring market on the day 
I UL question. He admits, however, that his intention was to 
have left by a train, passing near the defender's farm, at half- 
pest ten o'clock, for which he would have been in ample time, 
if he had left at half-past nine o'clock. For refusing to work 
vp to that hour, he alleges no reason except that he was en- 
titled to refuse because he had right to a whole day to hire 
I himself whether the whole of it was necessary for that pur- 
I pow or not, and that he was entitled to remain at home 
during part of it, and do nothing if it so pleased him. 

I am deariy of opinion that the pursuer^s reason for dis- 
obeying the order was insuffident. 1 am familiar with the 
principle that a servant is entitled to ask for reasonable time 
to attend such a feemg market as may be sanctioned by the 
uiiionn custom of the district, and I intend in no way to 
mfringe on that principle. If custom entitled the pursuer to 
go to Arbroath market, then he was entitled to leave the 
defender's hxm in reasonable time to enable him to go there; 
but I know of no principle entitling him to give up work 
Moner. The defender disputes that the market which the 
pnnoer was entitled to attend was Arbroatii, and avers it to 
uve been Aucbiablae where he was hired; but I need not 
OQMider that question, as it is conceded by the pursuer that 
be could have obeyed the defender's order,, and stUl have been 
in time for the more distant market; and by the defender, 
that if his order had been obeyed, and permission had been 
uked to go there, he would have granted it. Assuming, 
therefore, the pursuer's right to go to Arbroath, I can discover 
no ground for his disobedience. He was entitled to leave his 
master's work, in order that he might go and hire himself, if 
hii absence were necessary for that purpose, but he was en- 
titled to leave it for no other reason, and for no longer time 
than was necessary; and he was Certainly not entitled to leave 
it m order that he might — as it appears he actually did— idle 
away the morning at home. 

The pursuer's conduct has perhaps In strict law— there being 
no fault whatever imputable to the defender — forfeited his 
whole daim to wages. As I should have been very reluctant 
to have disposed of the case on that strict view, I am glad to 
lee that the defender has relieved me of all difficulty in regard 
to it, by voluntarily renewing his former offer to make pay- 
ment of the pursuer's wages, under deduction of a half-dajrs 
VBges, provided the expenses of to-day's proceedings are 
allowed to him. The defender would in any view have been 
entitled to expenses, and the pursuer has accordingly reason 
to be grateful that the defender has made this liberal oon- 
oeHion. 

Decree yniX issue for payment to the pursuer in terms of 
lbs defender's offer. 



ie(. Caibd. 



AU, Gbookatti. 
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SHERIFF COUBT, PERTH. 

(Shebitvs Gordon Ajsm Barclay.) 



A. V. B. 

Defkmatory Letters. — Compensatio injuriarum. 

This was an action of damages for slander contained in 
certain letters written by the defender to the pursuer 
himself, and to third parties. The defender admitted 
the letters, but pled that they were not libellous — at 
least, there was compensation, because of slander con- 
tained in a Valentine and certain letters sent by the 
pursuer to the defender previous to the letters libelled. 
The pursuer denied the authorship of the Valentine, and 
pled that his letters, founded on in defence, contained no 
libeUous matter. 

After proofe, the following Interlocutors were pro" 
nounced: — 

Having heard parties' procurators, and made avizandum 
with the process, Finds the letters libelled, and admitted in 
defence to have been written by the defender, do contain 
certain matter of a libellous nature of, and oonoeming the 
pursuer: But finds, on the other hand, that the letters, Nos. 
18 and 19 of process, foimded on in defence, and admitted to 
have been written by the pursuefi do contain libellous matter 
of, and concerning the defender, and fully (if not morip than) 
compensate any injury sustained by the pursuer by reason of 
the letters libelled: Therefore assoilzies the defender firom the 
oondusions of the summons: Finds him entitled to expenses; 
remits the account thereof to the auditor to tax, and decerns. 

NoTX. — ^This is truly a painful case — not only as between 
two young men, whose fair fame is their best capital for 
success in the world, but as involving the feelings of a young 
lady who appears to have had her affections first attached to 
the defender, and then estranged from him, if not transferred 
to the pursuer. Better had it been for both had the matter 
never been made the subject of judicial contest; and even 
after the action had been entered, the oft-repeated advice of 
the Sheriff-Substitute should have been taken, and the matter 
ofbpromised or left to the private arbitration of mutual 
finends. 

To trace the history of the unfortunate letters, there comes 
first the Valentine, in the month of February — ^the season set 
apart for that silly exhibition, sometimes of serious, but move 
firequentiy of jocular aspect — and oonfeiring no earthly 
benefit, save on the revenue of the Post-Office. 

There is certainly no legal proof to fix the anthonhip of 
this worthless production on the pursuer. The scrawl inside 
is obviously in a fugned hand, and its coarse language^ or 
rather '* slang," would, in the mind of the Sheriff-Substitute^ 
fonn the beet proof that it could not have come from the 
pursuer, or that of any person of education or good feeling. 
The addressy however, appears to be in the natural hand- 
writing of the writer; and the comparison of the formation 
of the letters throughout, with the admitted letters, NoSi 
18 and 19, leave a very disagreeable impression of authorship 
against the pursuer, especially when the matter endorsed on 
the envelope, and thus pubUdy proclaimed, is seen to be 
identical in every respect vrith that contained in the letter 
No. 18 of pvooess. It will be observed that the pursuer did 
not ofifor to negative on oath the anthonhip of the v alentine. 

The next step in this unfortunate series is the admitted 
letter of the pursuer to the defender of 23d March, No. 18. 
In that letter the pursuer more than insinuated that the 
defender has not *' the least spark of a man about him,** and 
introduced another lady with a foreign name, with whom the 
defender is said to " transact business on Sunday, and that 
both he and she were unworthy of his, the pursuer's, atten- 
tions," and that if the employer of the lady knew that <* she 
allowed sudi a character as he (the defender) to visit his 
premiseB at any time,'* instant dismisHal of the foreigner is 
nmumed to be the result. The letter fioishes witii stating 
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in M&disg for the defender to be his donkey, and bis 
beloved oouain Mary, bis (tbe defender's) cert." 

Tbere was no conceabnent of tbe antborebip of this letter, 
and ibere can be no doubt tbat tbe contents are actionable, 
under tbe law of Scotland, as injurious to feebngs. 

It is not to be wondered at, tbat, after tbis letter, and tbe 
■trong impressions that tbe defender might fairly entertain, 
that tbe oontemporaneons Valentine of similar tenoar, bad 
isBued from tbe same sooroe, tbat tbe defeuder should baye 
felt nrritated. Tbe first letter, libelled of 25tb March, is then 

written to Miss . Tbe words applied to tbe pursuer, 

of being "a blackguard in every sense of the term," are doubt- 
less actionable. But even bad there been no compensation, 
the fiM^ disdoeed in proof, as to tbe manner in which the 
pursuer got possession of tbe letter from the moch-to>be- 
eympatbized-with girl, whoee property it was, oould go far to 
miUgate the damages. Its subsequent publication appears to 
rest with himself. 

The neact is the second letter libelled, of date, 29th March, 
1859, and addressed by the defender to the pursuer. Without 
knowing what were ** the things ** he (the defender) " had ad- 
vanced, and was prepared to prove;" it is barely possible to 
lay it down in law that the words are libeUous and actionable, 
however unguarded they may have been. " Disgiace f ul 
conduct** is a phrase admitting of a very flexible meaning, 
and what is so held, under the rule of one social <^rde, may 
appear very venial, if not approaching to merit, in another. 

The third letter in order is tbe admitted letter by tbe pur- 
sner to the defender, of 28th June, 1859. A more insulting 
and provoking letter can soaioely be imagined. The defender 
Ib set down as "when thinking the lady of his affiKstions had 
jilted him, he, like a child, requests that his ring may be 
returned," and which ring he, the apparently sucoeseSEhl rival, 
tfareateos "to wear bimMl^" somewhat Hke tbe spoHa opima 
of the classics. Then the defender is held up as receiving a 
''jelly piece, as other children," and, finally, to have acted 
l&e ** a disappointed gambler, and abused the lady." But to 
ctown all, be at once spedally meets and wipes off tbe epithet, 

In tbe letter to Mies , of being called a '<bUokguard,* 

by the rdoinder, that he (the defender) was "truly a rotten- 
hearted fellow;" and is compared to the fboc, in the well- 
known fable, who abused the grapes as sour which were 
beyond his reach. Tbe word " Bladcgoard" is very meaning- 
less. At one time the "Black Watch" (or Guard) was ap- 
|jied to one of the most gailaat and diBtinguished regiments 
of the line. ** A rotten-hearted fellow," however, requira no 
j^ossary fbUy to understand. The letter concludes with some- 
what like a prophecy, that, at the proper time^ tbe defends 
" may go down upon bis knees, and return thanks tbat every 
bone in his body has not been broken." 

There exists not a doubt, but bad the defender chosen to 
pat tbis letter in action, he would have succeeded in obtaining 
mlatUm in damages, supposing there had been no hlune on 
his part. 

The third letter, libelled by the defender to the pursuer's 
master, in answer to a letter (not produced), can sciffoely be 
held actionable. It contains no express ^ords of scandal, but 
mere inference. An inquiry into character does not of 
neoessity infer that the result must be unfavourable. 

Where there is compensation of injury, the equivalents can- 
not be adjusted in tbe same nice arithmetical proportions as 
with pecuniaiv claims, and they do not admit of being weighed 
by Justice in her golden scales. This much is admitted on all 
hands, that the pursuer of an action of damages must himself 
oome into Court with dean hands. He can have little respect 
to his own character and feelings, who is proved to be reckless 
of those of his neighbour. In tbe present case, if there be an 
InoHnaHon of the balance of blame. It assuredly rests against 
the pursuer; and, henoe, oosts have been justly given to the 
defender, for this very unseemly and mistaken suit. 

An appeal having been taken against tbe above Inter- 
loentor, tbe Sberifif (Gordon) diBmiased tbe flame, and 
adhered to tbe Interlocutor, with tbe fbllowing: — 

NOTB.— This case should never been brought into Court; 
§w having regard to the acts and writings of the pursuer, 
admitted by him, he could never reasonably expect to recover 
damages. A pursuer ooming into Court, in suoh a oase^ 
ihoola not hav« oondnotad himself previously in the wav the 
mwbiadoiit« Thtdtf8B4«fuffw»dgr(iM(iroTOoaUo&«t 



the bands of the punute. The Sheriff thinks tbat there it 1^ 
and su£Bdent evidence that the pursuer wrote what appain 

on the outnde of the envelope No. 15. The witoeis, ^, 

says that it is in the pursuer's band-writings and the defender 
ooiroborates him; and, in addition to their testimony, then a 
tbe evidence afforded eompartUiome lUerturum, having zegscd to 
the admitted writing of the pursuer. No. 18. Th«e ii thu 
legal and sufficient evidenoe that the porsner wrote what ap* 
pears on the outside of the envelope; and there appean w 
reason to doubt that he did so^ particularly keeping in misd 
that the pursuer did not offer his own evidence for tbe mt- 
pose of contradicting that given by — — < and the defender. Tbi 
pozBuer thus being the writer of what was ^to use a mild tern) 
so recklessly written on the envelope, there are strong grovadi 
for holding that ha is at least legally responaibie for &e coa- 
tents of the document enclosed in the envelope ; for it is M> 
cult to believe that if he was not the writer A Uiat dooomeoi^ 
he was not aware U what was written ota it. 
AcL JAxnov. AU. Km. 



19th Jahuabt, 1863. 
SHEBIFF COURT, PKBTH. 

(SHBSirPB GOBDOV AHD BaBCLAT). 

Aof^^ANKT M^MnxAK V. Jamks Auhslet OS 

AlNSUET. 

A Party may DiscredU his own Witnesi. 

In an action of filiation the punaer stated that anotikflr | 
woman, a feUow-Bervant, was present on an oocasoii 
when the defender had sexual connection with thepor- 
sner. She then called tbis woman as her sole witneasi 
who negatived the pnrsuer^s statements. Sbe wu then 
asked if she had not made statements to the contnij 
to certain named persons? This she denied. Tbe 
pnisner then moved and obtained leave to call and 
examine these persons in replicaUon or reprobatwr. Tbe 
foUowing are the Interlocaton prononnoed in this bnoch 
of the case:— 

Having heard parties' procurators on the motion roll, vA 
having xnade avizandum with the process, allows the pmsoer 
a proof reprobatw of the evidence of her witness, Jane Asde^ 
son, but strictly confined to tbe words for which a foundation 
has been laid in her testimony, renews the diligence agaiait 
witnesses to enforce their attendance at such diet as maj be 
forthwith fixed. 

NoTB. — ^Tbe once supposed rule (for it is doubtful if 0vv 
such had existence) that a party was not allowed to diBoedit 
his own witness has long been exploded as inconsistent with 
every prindple of justice. Witnesses are not to be reokosed 
and marshalled as opposing witnesses, and on tiiis or on tbit 
side, but as witnesses in tbe cause, and for the truth. If a partj 
finds that a witness on whom he has relied for eridenoe, be- 
cause of being precognoeoed, or as having made statements to 
third parties, has proved a traitor in his camp, he is entitled 
to throw him into the ditch. In shorty witnesses on eithsr 
side must be treated precisely in the same way. Were it sot 
so, it would be easy for a conning person to lay a trap by 
getting persons more worthless than himself to make state* 
ments to third parties in the confidence of the opposite part/f 
and then to be called as witnesses to tbe destruction of th« 
case of the party thus induced to call them relying on their 
statements. Tbe test of the pursuer's right to get in the proof 
can be illustrated thus:— Suppose Jane Anderson had been 
ciUed for the defender, and had sworn what she has sworn M 
a witness for the pursuer, and the same foundation had been 
laid, then without all doubt tbe proof sought would have been 
open to the pursuer. Tbat she is a witness for the purnitf 
makes no manner of difierenoe. Of oourse the statemsnto 
made by Jane to other parties not <m oath can Ibrm no evi* 
dwM la fbt oftiuii tt wlU onl; hftvt ths tfibol of diMndsV 
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11^ Inr to «8 to ezdiide her eTldenoe m advene to that of the 
ponuflri and the eaae will then be decided as if Andenon had 
Bot been called as a witneu. The proof to diseredit moat be 
rtrictiy limited' to the very words for which a foundation has 
been tpedaUy laid. What was put generally as to persons not 
aamed cannot be admitted under the statute. 

The Sheriff (£. S. Gordon) on appeal affirmed the 
above Interlocutor with the following note: — 

Noes.— Hie Sheriff thinks it may have been formerly oom- 
peksnt for a Pftrty to show that statements made by a witness 
addaced by him were not oonsiBtent with what actually took 
jhto^Keddie, 11 D.B.M., 1 50, per Lord M*Kemie). But any 
ooobt as to the ri^t of the pursuer to prove that the pur- 
liar's own witness^ Jane Anderson, gave a different account of 
wUt took place between the pursuer and defender on the night 
refeired to by the pursuer appears to be removed by tibe tenns 
of the third section of 15 and 16 Yiot, c 27, which makes it 
competent to "examine any witness who may be adduced in 
any caose or proceeding as to whether he has on any specified 
ooesakm made a statement on any matter pertinent to the 
i«ie different from the evidence given by him in such action 
or proceeding, and it shall be competent in the course of such 
action or proceeding to adduce evidence to prove that such 
witneas hM made such different statement on the occasion 
ipedfied." The effect to be given to the contradiction, if 
proved, appears to be properly explained in the Shwiff-Sub- 
ititate'i note. 

AcL KiAT. AU. Sksite. 



19th Jakuaby, 1863. 

SHBBIITF COURT, GLASGOW. 

(SHiBim Sm A. Alison axtd Stbathsbn.) 

JOHKBTOH V. M^DXBMID. 

HoBbind and Wife—Goods in Communion— MoreaUe 
Littttw^ Act, laih Yiot., cap. 23, (1845).— /n an 
action of restitution of certain goods in communion 
parted with by a husband on the death of his wife after 
Repassing of the Moveable Intestacy Act^ but in iguov' 
OMce of the change in the law^-^held^ that though ignov' 
once in fact may found an action of condictio in- 
debiti, ignorance in law will not^ and action dismissed. 

The pargaer^B -wife died on 4th July, 1855. In the 
Ittlief that a portion of the goods in communion was 
dtvisihle among his wife's relations, he, the day after 
W death, handed to them a gold watch, chain, and key, 
and a quantity of jewellery. At the time of delivery he 
▼u ignorant that the Moveable Intestacy Act had been 
paaed, by which the law of the division of the goods in 
commonion had been altered. He shortly afterwaids 
^Kcame aware of the change in the law, and demanded 
itttoration of the artides delivered; but that having 
Ixen reftned, he raised this action for restitution. The 
defence was, that the goods had been parted with 
Tolimtftrfly to the defender's deceased mother, and had 
lieen tnated by her and them as their property. 

The record having been closed, a proof allowed and 
]ed, and parties* procurators heard thereon, the Sheriff- 
Sobstitate (Strathem) pronounced the following Inter- 
locator:— 

Having heard parties' procurators on the proof led and 
ynole oauw: Finds it instructed that on or about 5th July, 
1855, the day after the pursuer's wife's death, he took the gold 
J<^tch, key, and chain in question, and which had been worn 
JJ ber together with other articles, to the house of the de- 
nodei^i mother, the late Mrs M'Dermid, and hid them down 
^ « table, mentioning at the time that these artidee were to 
be divided among Mrs M1)ermid and her fiunily; andhehad 



then no intention of ever asking said artides back: Finds that 
Mrs M1>ermid was sister of the pursuer's deceased wife, and 
at this time he was under the impression that as the law then 
stood she, as next in kin of his wife (who died childless), was 
entitled to one-half of the goods in communion between his 
wife and him ; bat having discovered within a month or two 
afterwards that the Moveable Intestacy Act had passed shortly 
before, and gave him right to the whole of said goods in oom- 
munion to the exclusion of his wife's relatives, the pursuer be- 
gan to demand return of the artides now in dispute, but which 
Mrs M'Dermid, and now the defenders, her children, refuse 
on the ground that they were voluntaiily parted with by him, 
to become their property, and had been dealt with as their own 
property accordingly, and were not deposited for any tempo* 
lary purpose as Ubelled : Finds, in point of law, and for the 
reason expressed in the following note, that the pursuer is not 
entitled to return of said articles, nor to their valne as oon« 
duded for: Therefore sustains the defences, and assoUaes the 
defenders from the condusions of the action : Finds the pur* 
suer liable in expenses; allows an account thereof to be 
lodged, and remits the same to the auditor to tax and report^ 
and decerns. 

NoTX. — The pursuer demands restitution of the watch, the 
chain, and key, on the ground that he parted with them under 
the belief that his deceased wile's next of kin were entitled to 
them ex Ugt; whereas the law had previously been altered, as 
he soon afterwards discovered, and that he was invested with 
the absolute right to the whde oofMMsnio bonorum. This, 
then, is the case of a party seeking to be restored against an 
aot done by him through error in law. Now, late decisions 
in the Court of last resort have fixed that, according to the 
law of Scotiand, there is not in general an^ right of restitutioa 
against an act so oocorring. The leading case, WHson S 
M'lelkm v. Sinelmir, 7th December, 1830, 4 W. and 8 898» 
settled that prindple, although in apparent conflict with 
earlier dedaions of the Court of Sesdon. The judgment was 
followed in the case Dixon v. Monjcland Carnal Co., 17th Sep- 
tember, 1881, 6 W. and S 455, and is now the law. The 
Court of Session has also followed the prindple. The L(nd 
President stated in a late case that the general rule of our law 
"is that there is a difiBculty in sustaining an action of eondidia 
indMi, in consequence of the company s ignoranoe of the law» 
and no effect would be given to such ignoranoe except in pe- 
culiar drcumstances." Dixon v. HaUbert^ 1 7th February^ 1 854, 
16th Sees. Cases, 594'5. Here the Sheriff-Substitute does not 
think tiie peculiar circumstances exist. The pursuer, without 
s^dtation, delivered the articles in question to the defenders' 
mother, not, as he now says, to keep for a temporary purpose, 
because he was as well able to keep them in his own house as 
in hers ; and there is no purpose stated for which such tempo- 
rary custody was requisite, but he gave the astides because 
he knew it had been the law that his wife's half of the goods 
in commimion feU to be delivered to her next of kin. That 
law had been altered, but his ignorance of the alteration can- 
not be allowed to avail him — he had the means of knowing,, 
and cannot be excused for. ignorance of law. He came to 
know when he afterwards inquired, but that he did not exer- 
cise that caution earlier is his own fault. Thia, therefore, is 
that description of case where the doctrine of refusing restitu- 
tion on alleged ignorance of law ought not to be relaxed. 

This Interlocutor was appealed, and afler hearing 
parties^ procurators, the Sheriff (Sir A. Alison) pro« 
noanced the following judgment: — 

Having heard parties' procurators under the pursuer's ap- 
peal upon the Interlocutor appealed against, and whole pro* 
cea^ adheres to the Interlocutor complained of, for the reasons 
stated in the following note, and dismisses the appeal. 

NoTB. — ^The action of restitution on the ground of error in 
point of law is not recognised in our kw, but only on that of 
error in point of fact in certain drcumstances. (Dickson, 7th' 
December, 1 880, and House of Lords Reports.) The latter is 
not here alleged; delivery of the watch and appendages in 
question was given under an erroneous impresnon of the law 
as it stood at the time on the subject, but that will not 
authorise the Court to set aside the transaction. That can be 
rested only on an erroneous impresdon in point of fact. As 
to errors in point of law, the rule applies, ignorantia juris 
ncmnem excusat. By the ddiveiy of the arti«Aes to Mrs 
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IfDennid, the defenders' predecessor, though not for her 
own behoof, there was m ju» quetihim tertii which oould not 
■abseqaentlj be recalled. The oorrespondenoe between the 
parties or their agents in the matter, speaks only of the 
pursuer's error in point of law, -and nothixig at all as to any 
error in point of fiurt, or any deposit for a merely temporary 
purpose, and the pursuer admits on oath, that when he left 
the articles ''he never intended to ask them back.** 

Ad, Black & HommcAir. 

Alt, J. & W. MUBDOOH Aim SODOIR. 



20th Januabt, 1868. 
SHEBIPF COUKT, PEBTH. 

(SHSBIFFa OOBBOH AHD BaBCLAT.) 

JOHK Crbrab, Farmer, Newton, Comrie, v. Bobebt 
Irvikb, Taxman of the Toll-bar of Comrie. 

ToU dues — The rule for exacting overweight, 

Thb following case was originally broaght in the Crieff 
Small Debt Circnit Conrt, and from its importanoe as 
settling a principle, it was adjourned to Perth, where it 
was heard folly before the Sheriff Principal and Sabsti* 
tute. The particulars are set forth in the Notes which 
were issued in giving judgment for the defender:-^ 

This action is brought for recovery of "twopence sterling, 
being the amount illegally exacted by the defender from the 
oomplainer as additional toll (at the rate of one penny per 
load) for two carts of hay, belonging to the oompluner, which 
passed the defender's bar on the 8d day of June last, weighing 
27} hundredweight respectively, the complainer having paid 
the defender under compulsion the sum of fivepenoe for each 
Cartioad, while in point of fsct he was only entitled to four- 
pence for each ciurtioad, no aditional toll Ix^ig due till the 
load on each cart exceeded 27 hundredweight by 1 hundred- 
weight of 112 lbs. to the hundred." The pursuer's contention 
is, uat tiie trustees and their tacksman cannot, under tbrir 
statute, charge for overweight fractions of a hundredweigtti 
but are limited to a certain rate for each complete hundred- 
weight. The plea of the defender and the trustees is, that so 
hng as they are within the taxing power on the horse and 
weight comlnned, they are entitied to exact the toll claimed. 
The trustees found their plea on the 1 0th section of the County 
Act, 2 WilL lY., c. 82 (1832), which is in the following terms: 
*' Ttokt the said trustees, or any person or persons duly autho- 
rised by them, shall be, and are hereby, authorised and em- 
powered to demand and take, or cause to be demanded and 
taken, at the several gates or turnpikes continued or erected 
by virtue of this Act, any sums of money not exoeediBg the 
rates and duties her^nafter specified — that is to say: For 
every horse or other beast of draught, drawing any coach, 
barouche, chariot, landau, calash, chaise, chair, hearse, tnr 
other such carriage, one shilling and sixpence: For every 
horse or other beast of draught drawing any waggon, cart, or 
other such carriage, one shilHng and sixpence." The section 
proceeds with other rates to m^ different cases of passage of 
horses and cattie. The pursuer, on the otiier hand, founds on 
the 21 st section of the same Act, which is in the following 
terms: — ''That the said trustees shall, if necessary, cause 
weighing-engines to be erected upon such parts of tiie said 
roads as they shall think fit, and on the said bridge, for weigh- 
ing all vniggons, carts, and other carriages, which shall pass 
along the said roads and over the said bridge, and be autho- 
rised to receive, and take over and above the tolls and duties 
hereby granted, the following or such lesser sums of money as 
they ^all think fit as additional toll for every one hundred- 
weight of 112 lbs., which any waggon, wain, cart, or other 
such carriage, together with tiie loading thereof, shall weigh 
at any of the said weighing-engines over and above the 
weights which such waggon, wain, cart, or such carriage, is 
allowed to weigh without paying additional toll— that is to 



say: For the first and second hundred of such overweoriit tb 
sum of threepence for each hundred : For every hanorad of 
such overweight above two hundred, and not exoesdiDg Ifi 
hundred, the sum of sixpence: For every hundred of soeh oveh 
weight above five hundred, and not exceeding ten himdnd, 
the sum of two shillings and sixpence: For every hondied of 
such overweights above ten hundred, and not evceedingfifteoi 
hundred, the sum of five shillings ; and for every hondrod of 
such overweight above fifteen hundred, the sum of ten ifait 
Ungs." The 22d sect, must also be taken in connection, wM 
is in the following terms: — "And be it enacted— That evny 
waggon, cart, or other carriage, shall be allowed to pass wi&> 
out any cMitumal toll or pontage, provided the same, vitk 
its loading, does not weigh more than the woghts following, 
viz.: Every waggon, wain, cart, or other such carriage, drswa 
by one horse, ox, or beast of draught, one ton: And drawn by 
two horses, oxen, or other beasts of draught, one ton fiv« 
hundredweight: And drawn by three horses, oxen, or ofber 
beasts of draught, one ton ten hundredweight: And drawn by 
four horses, oxen, or other beasts of draught, one ton fifteen 
hundredweight: And drawn by five horses, oxen, or other 
beasts of dnught, two tons and a-half : And drawn by n 
horses, oxen, or other beasts of draught, three tons: And 
drawn by seven horses, oxen, or other beasts of draught, 
three tons and a-half: And drawn by dght horses, oxen, or 
other beasts of draught, four tons." l^m these lectioni^ 
taken in connection, it will be seen that the trustees are m? 
titied to levy Is 6d for a horse drawing a cart, etc.; and ii 
addition, a graduated scale, commencing with 8d for eit^ 
hundredweight above one ton. The trustees, by thetr taUe o( 
toUs, which, under the 36th section of the General Bond Act, 
forms the only rule between them and the public, exact toll in 
the following terms: — ^For every waggon, wain, cart, omu^ 
like carriage, drawn by one hone^ and weighing, with the 
load thereon. 

Not exoeeding 27 cwt. 4d. 
Do. do., 28 cwt. 5d. 
Do. do., 29 owt 6d. 

I with an increase of Id np to the w«gU 



ding 88 cwt, and thereafter of 2d for wsi^ti oo* 

exceedmg the next numeral in succession, until it nitibm 40 
cwt, when it finishes with the toll of 8d for «K:h additional 
cwt. above 40 cwt. It wiU be seen that under this tsUe^ 
instead of starting, as the trustees might, vrith one ton M tlie 
combined weight of cart and load, they start with 27 owt; 
and instead of exacting Is 6d upon the horse and cart» tbe 
combined weight of which is' under that amount, they osly 
exact 4d. In this way the pursuer, had tiie full rates been 
demanded, would have been liable in 9s 6d; whereas he waf 
only called on to pay 8d. The defender and the trustees oon* 
tend that, under the 33d section of the General Turnpike Act, 
they are entitled at any time to fix the tolls, so that they do 
not exceed " the tolls allowed to be demanded and taken hj 
any Turnpike Act." It humbly appears that this section ii 
intended to regulate the mode of management, and does not 
in the least interfere with the powers of taxation, which mat 
be ruled entirely by each County Act. It is important* hov* 
ever, to observe that the 88th section of the General Turapike 
Act declares " that nothing under one hundredweight shall be 
reckoned a loading in any waggon, cart, or other such car 
riage." The question then comes to be, whether the trosteei 
can legally, under their statute, adopt a rule whereby tba 
tolls on the horse and cart, and on the overweight, are not 
stated separately, as in the statute, but are combined, pro- 
vided always that the two in combination do not increase tbe 
toll to a greater amount than what they would be were tbey 
taken separately. The auestion is attended with some diffi* 
culty. In the Act the tolls are stated separately, and not in 
combination. It may be said that whatever may be the legal 
solution of the difficulty, there can be no doubt of the expedi- 
ency of adopting a scEde which gets quit of the nicety of 
weighing at toll-bars, and ascertaining fractions of hundred- 
wdghts, instead of adopting the plan pointed out by the statnt^ 
of a sepArate toll on every hundredweight. But on reflection the 
same difficulty would be experienced in the other direction, ai 
the driver of the cart may insist, were the fall cwt. adopted as tbe 
rule, thattheactual weight was fractionally below the cwt., as the 
tollman may in the present rule insist that it is a fraction abore 
the stated weight. It is no sound argument that the pQbho t^ 
gainen. The inquiry is not one of balance of advantage, M 
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of kgal right and obligation, which must be strictly oonstnied 
by the statute. There could be no doubt, therefore, that if 
the trustees exacted the full Is 6d for the horse and carty 
they could not demand additional toll for weight where the 
■une and the load were less than one ton; and if they started 
vith the statutory rate for weight, they could not exact toll 
for wdght until the overweight reached in proportion one 
cwt over the minimum weight. But, seeing that the toU in 
this esse demanded was less than even what was leviable on 
the horse and cart alone, and greatly below what was exigible 
for these in combination with the load, there does not appear 
any l^gal objection to the mode of levy. The trustees couple 
their great reduction of toU on both sides with the condition 
of the weight not exceeding certain standards. It does 
appear to be much more expedient, and in the spirit of the 
itatuttiSy which contemplate a division of toll, first, simply on 
tiie horse and cart, and next on the load, that these tolls 
were stated on the table separately, and not in combina- 
tkm. Thus the same object in this case would have been 
mnoh more appropriately gained by stating the toll on hone 
tnd cart at 4d, and for each cart exceeding '27 cwt. an 
idditioiial toll of Id. This would have been strictly conform 
to the statute, and would prevent altercation at the toll-bar, ^ 
which often leada (as it did in this case) to yery summary ' 
wooedure and to the higher bar of courts, criminal and dvil. 
Upon the whole, the opinion of the Court now is, that the 
defender should be assoilzied from the claim for repetition of 
tbstenpenoe. But without costs. 

(Signed) Hugh Babolat. 

I oononr in the within notes. 

(Signed) Eowabd S. GtOBDON. 

Act, Obabah, Crieff. AH, Finolat, Perth. 



20th JakuaBT, 1863. 

BttERlFF COURT, GLASGOW. 

(Sheriffs Sib A. Alison and Kubbat). 



Laurence Robertson v. His Creditors. 

Ceano— Suspension of Decree of Ceeao.-'Circumstances 
in whkk cessio granted hit decree suspended for three 
mmiihs. 

This oeasio was opi)06ed by certain of the petitioner's 
creditors, who stated the following objections: — 

1. Li respect the petitioner has been in the habit, 
irithoat having means to meet them for years past, of 
Bgning accommodation bills to William Henderson, 
hailder, in Glasgow, which biUs he knew were to be 
itted as bona fide onerous bills, and would be and actu- 
ally were passed as such into the hands of third parties. 

2. La respect the petitioner recklessly granted said 
bills, without keeping any book or any list of said bills. 

S. Li respect the petitioner in October, 1861, within 
a few months of his own bankruptcy, and in that of the 
ttid William Henderson, and after both were in difficul- 
ties, deliberately gave away about £1,450 to his son Laur- 
ence Robertson, which is alleged to haye been a free 
gift, but which was in reality a collusive and fraudulent 
cleyice to deprive his creditors thereof, and to form a 
fiindforhimBelf in Australia; and, 

4. That in the middle of February, 1862, when he 
bew his own properties to be overburdened, and his 
ttonaUe estate exhausted, deliberately signed aocommo- 
dftUm UUa to tho extent of £700 or £800 sterliog to 



William Henderson, builder in Glasgow; that the same 
were to the extent of £200 only used as bona fide bills. 

After hearing parties' procurators on a motion by the 
petitioner, and on these objections, the Sheriff-Substitute 
(Murray) pronounced the following Literlocutor: — 

Having heard a motion for the petitioner, grants warrant 
for his liberation from prison, as also a personal protection to 
the petitioner against arrest or imprisonment for dvil debt, on 
his finding sufficient caution acted in the books of Court that 
he will attend all diets of Court when required, and that 
under the penalty of £800 sterling, and having considered the 
foregoing objections and answers, allows the objectors a proof 
in support of their objections, and to the petitioner a conjunct 
probation; grants diligence at the instance of both parties for 
taking said proo&. 

Proof was then led, and after parties^ procurators hav- 
ing been heard thereon, the Sheriff-Substitute pro« 
nounced this interlocutor : — 

The Sheriff-Substitnte having resumM consideration of tUs 
process, sustains the third objection, in so far as it is to tiie 
eObot that the petitioner in October, 1861, within a few 
months of his bankrupcy, gave about £1450 to his son, Laur- 
ence Robertson, which is alleged to have been a free gift, 
but which was in reality to form a fund for himself in Aus- 
tralia: Finds that the objection as sustained necessarily im- 
plies that the petitioner has not made a full and fair surrender 
of his estate. Therefore refuses the benefit of cessio in hoc 

Note. — ^The circumstances of the cessio are of a somewhat 
peculiar nature. The petitioner has no debts of his own; 
his whole liabilities arose out of accommodation bills granted 
by him to Mr Henderson in February, 1862. It appears 
that in the spring of 1861, he endeavoured to sell certain 
property belonging to him in Oswald Street, with the view of 
taking the prociseds with him to Australia^ where some of his 
sons already were, and whither another son then at home was 
about to return. He failed in his attempt at sale; but^ at 
last, after some difficulty, he succeeded in getting a loan in 
October, 1861. The whole available amount obtained — 
£1450 — he handed over at once to his son, Laurence, who 
sailed for Australia with the money. The petitioner says — 
" At the time I handed over the money to my son, I had no 
n^ney in the world but the reversion of the properties " — of 
^liese properties it appears, by the valuation obtained by the 
trustee, that there may be a reversion of £170, while the 
other is burdened with £400 above its value; thus, it is clear, 
that in giving this money to his son, he gave him eveiything 
that he possessed. The petitioner states that he gave it as a 
free gift; but the whole circumstances of the case lead to the 
unavoidable conclusion that it was, at least in a great measure, 
intended as a fund, to be available to the petitioner himself. 
The Sheriff-Substitute is not of opinion that there was any 
fraud in the act of so sending out the money to Australia^ 
for, at the time that it was sent, the petitioner did not owe a 
p«nny« except on an accommodation bill for £123 to Hen- 
derson, which, however, was secured by certain shares that the 
poUtioner held for Henderson, and by the sale of which it 
was ultimately paid. He was quite entitled to send out 
the money, even though by so doing he did not leave himself 
a penny of immediately available cash. But then it also 
follows that until this fund, or at least a very considerable 
portion of it, be recovered for the benefit of his creditoxB, he 
cannot be held to have made a fuU and £ur surrender, and 
therefore is not, hoc ttat^k, entitled to the benefit of cessio. 

The petitioner appealed; and after a hearing iha 
Sheriff (Sir A. Alison) pronounced the foUowiug jadg« 
ment: — 

Having heard parties* procurators under the appeal for the 
petitioner upon i&e Interlocutor appealed against and con* 
sidered the declaration of the purauer, and whole process, ad« 
heres thereto, in so far as it finds that the conduct of the pur- 
suer has not been so blameUss as to entitle him, depUmo, to 
deoroe of cessio: but, for the reasons stated in the following 
JPToie, Finds tht pu^asr ^ntitM to fts bsnt fit of cssnoi )m| 



do 



SHERIPP CfOURT REPORTS. 



tinder this declaration that the decree of ceerio shall not be 
extractable or available as an interim of protection to the 
pursuer till the expiry of three months from the date of the 
Sheriff-Sabstitute'B Interlocutor of 4th December, current, 
and alters the Interlocutor accordingly. 

NOTB. — ^There can be no doubt that the conduct of the 
winuer in alienating the whole of his available property to 
his son, who has gone to Australia, amounting to £1450, and 
leaving himself without a single farthing of money, accOTding 
to bk own statement, was a very suspicious stop, and being 
Miter eon/imetof, was in a moral point of view of a very 
doubtful character. But considered in a strictly legal point of 
view, it cannot be s^d to have been illegal, because it does 
not appear that when he gave that money to his son the 
pursuer owed any debt to any one, and if a man is not in debt, 
he is entitled to give away his whole property if he pleases to 
a son or any one else. But though he had full right to do 
that, it was neoessary that he should have abstained when in 
a state of insolvency, or destitute of funds, from contracting 
any new obligations, intended to pass current in the com- 
mercial world, in the way of granting accommodation bills, 
tdiich he had left himself without any means of discharging. 
The pursuer admits that after he gave away the £1450 to his 
son he had not a penny left in the world. He had bor- 
rowed to the last shilling upon the heritable property be- 
longing to him which they would yield, and accordingly, the 
trustee on his sequestrated estate has dedined to interfere 
with these heritable properties or their reversions at all. The 
pursuer himself sets down his whole available assets at £118. 
Yet in this state of insolvency or want of means he signed 
accommodation bills to Henderson the builder to the amount 
of £750, which were* immediately paid away by Henderson to 
bis bona fide creditors, who trusted to their being good bills, 
and the holders of these bills are the objectors to the prBBsnt 
oessio ; and it is no wonder, considering how they have been 
used, and that above £1500 has in all before their debts were 
contracted been gifted away by the pursuer to his son in Aus- 
tralia ; that they are much exasperated, and resist the present 
oessio mordicm. The plea on the pursuer's part, that he has 
been brought down solely through Henderson's &ilure, will 
not avail him, for that is no excuse for his signing accommoda- 
tion bills to the extent of about £800 when he was not worth 
a fiurthing, and he could not but be doubtful of Henderson's 
credit when he signed the bills, when a previous bill for £123 
had lain over for some time dishonoured, and when he himself 
was not worth a farthing. Had the present objectors been 
creditors of the pursuer before the alienation of his propeHy 
to his son, the Sheriff would have at once refused the cesno 
till that money, to the extent at least of the objectors' debt, 
was restored by the pursuer. But as they are all subsequent 
creditors, they are not entitled to that extreme remedy, espe- 
cially as the trustee on the pursuer's sequestrated estate has 
certified that the pursuer has complied with the requisites of 
the Bankrupt Act, and made a full surrender of his estate to 
the creditors, and all the Sheriff can do is to mark his sense of 
the impropriety of the pursuer's conduct in granting the ac- 
commodation bills by superseding extract of the decree of oes- 
sio for three months from tho date of the Interlocutor under 
review, which, considering the imprisonment he has already 
undergone, seems a sufficient expiation for his imprudence. 

Stt. Thomab Abnot. AU. W. B. Fauldb. 



21st Jakuaby, 1863. 

SHERIFF COURT, GLASGOW. 

(Shbbiffb Sib A. Alison, Babt. and Bbli.). 

AscHD. CoLQUHOUN of Rcddrie v. Stevenson & Co. 
&Barr. 

tAndlord and Tenant— Sub-tenant— Inversion.— 2rA« 
principal tenant of an whan subject let for one year 
may euhlet it tvUhorU the landlord^e consent, 

VrbQf^ wtiiecis previotntly wei (M a manu/aciorifi Vfftt 



occupied by a sub-tenant as a dwelling-house — Held^ (hat 
this was not such an inversion of possession as to justify 
ejection. 

This was an action of ejection, and for power to relet 
certain urban subjects which the petitioner had let to 
Stevenson & Co., and which Stevenson & Co. bad sub-let 
to Barr. The petitioner's allegation was that the premises 
— ^two rooms in St Enoch's Lane — ^had been let to Ste- 
venson & Co., who are hatters, for the purpose of a small 
hat manufactory for one year, from Whitsunday, 1862, 
to Whitsunday, 1863, at a rent of £13; that they bad 
applied to the petitioner for liberty to sub-let the rooms u 
a dwelling-house, which was refused, but notwithstanding 
this refusal the rooms had been sub^let to the respondent 
Barr as a dwelling-house, and that as this was aa 
inversion of tho possession, they craved warrant to 
eject Barr, to ordain Stevenson & Co. to re-enter 
upon the possession, and to restock it with fnnitnn 
sufficient to meet the petitioner's hypothec. The de- 
fence set forth in a minute for Stevenson & Co. wis 
a denial that the petitioner was proprietor of^ or let 
to the defenders the subjects alleged, and explained 
that they never saw the pursuer, but transacted entirely 
with Semple & Co., tea-dealers, Glasgow, or with one 
Thomas, of said firm, in connection with the premises in 
question, and* that the defenders signed a relative mis- 
sive anent said premises, which was or should be in 
Semple's hands, and that the defenders got from Sem- 
ple's establishment the relative acceptance of the offer in 
said missive. Admitted that said premises let to the de« 
fenders were occupied by them for some time, but on the 
suggestion of the parties with whom they had originally 
transacted, these premises were sub-let on or about 19t]i 
September last, and have been occupied. Denied that 
there was any exclusion of the power to sub-set. Denied 
that the premises were sub-set to be used as a dwelling- 
house; but, separatim^ had these preouses been so, that 
would have been no inversion. Not known and denied 
that Barr, the other defender, occupied said premises as 
a dweUing-house. Admitted that Barr had been re* 
quired and refused to remove finom said premises. But 
the whole other aUegations of the pursuer were denied, 
except 80 far as expressly admitted. The pursuer's 
allegations were not sufficient to warrant its oonclnsionB, 
and while there was a written agreement, it had not 
been libelled, and the action was incompetent. 

The record was closed on the petition and this minute; 
thereafter a proof was aUowed and led, and parties' pro* 
curators having been heard thereon, ihe Sheriff-Sabsti- 
tute pronounced the following Interlocutor: — 

Having heard parties* procurators, and resumed comdders* 
tion of the proof, prodactionB, and whole process, Finds tfa«t 
it vras expressly reprenented by the defenders, Stevensao^ 
Co., at the time of entering into the miasive of set, Ko. ^ 
that they intended to occupy the two rooms therein referred 
to, and taken by them for one year, as a hat manufactoiyt 
and the set was gone into on the part of the pursuer on 
Uiat footing: Finds that the rooms were fitted up aooordiBgiJ 
as a hat manufactory, and were so occupied for about three 
months subsequent to Whitsunday last: Finds that they were 
then abandoned by the said defenders, and soon afterwvdi 
were sub-set by them for the rest of the current year to the 
defender Barr as a dweUing-house, and they are now oooapsd 
as suoh; Finds it proved that before making this sab'Sot tM 
deftttder &aga9| 0Q9 of the parloen of StormoA ft 9^^ 
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SI 

plies a power of sub-letting: Finds that, in the case of Gordon 
V. Crawford, 15th January, 1825, it was held by the Court 
that in the special circunutances of that case a lease of a 
shop for twelve months did not imply a power of sub- 
letting: Finds, however, that that case was decided by a 
majority of the Court only (Lords Alloway and Pitmilly 
being in the minority), and the sub-tenant introduced was 
for a business of a different kind, and was particularly disa< 
greeable to the landlord: Finds that this is the only ease in 
which Mr More in his Notes on Stair founds his opinion 
that a lease of an urban subject for a year does not imply m- 
power to sub-set: Finds accordingly that Mr Himter (on 
Landlord and Tenant, p. 87) holds that case as not deciding 
the general point at all, as the decision proceeded entirely on 
the specialties of the case : Finds that on principle tiiere is no 
room to presume a greater delectus peracnos in a lease for one 
year than for two or more years, but just the reverse, as a 
lease for a period of years implies greater trust and selection 
in a tenant than in one for a year only : Finds that it is not 
alleged here tliat the sub-tenant is obnoxious to the landlord^ 
BO as to bring it within the rule of the case of Cmwiatd above 
quoted, and that the general principle of law is that in urban 
tenements the tenant has the power of sub-letting, though the 
lease is for a year only: Finds that the rooms sub-let wera 
only five years old, and prior to their being let to Stevenson 
k Co. they liad been first occupied for six months by a fancy 

Xr manufacturer for his manufacture, and remained empty 
r that till let to Stevenson & Co., and that in the sub-safe 
of them to Barr they are described as having been occupied 
by Stevenson & Co. as a hat manufactory: Finds that as the 
missive to Stevenson & Co. contains no restriction as to the 
purpose for which the premises were let, the previous com* 
muning between the parties as to their being used as a hat 
manufactory must be held to have flown off: Finds that the 
natural and ordinary use of a room or rooms in an open urbai^ 
tenement is for a dwelling-house, and that as the use of the 
premises here as such, and not as a place of manufiacture, is 
not calculated to injure the landlord, and is not detrimental^ 
dangerous, or injurious to the property, but rather the re* 
verse, the use of them as a dwelling-house is not such aa 
inversion of the possession as to authorise the ejection of the 
sub-tenant: Therefore, alters the Interlocutor complained oi^ 
sustains the defences, and dismisses the application: Finds the 
defenders, Stevenson & Co., entitled to expenses ; but, in re- 
spect they are proved to have occupied the premises as a hat 
manu£aotory for three months, and so led the pursuer to b» 
liere their statement — ^made prior to the missive being signed 
-^'that they were to be used as such during the set^ moSfiee 
the same to half costs only; appoints an account to be given 
in, and remits to the auditor to tax the same and report, and 
decefRB. 



oillsd on the witness Alex. Beid, as representing or acting for 
the porsuer, and mentioned the intention to sub-set the pre- 
nises, to be used as a dwelling-house, but was told that Uiey 
bad never been so let, and that the pursuer would object to 
tbor bcdng so occupied, but Stevenson & Co. disregarded this 
intimation : Finds that, alUiough in a lease of an urban sub- 
ject for more than one year the power of sub-letting is implied, 
there is no authority for holding that such implied power ex- 
iits when the subject is let for one year only: Finds that even 
where there is power to sub-set, it is incompetent to do so for 
a diffeient purpose or different sort of habitation from that 
omtempUted in the principal set, the more especially where 
the lessee knows beforehand that tiie substitution of one mode 
ef occnpatian for another is objected to by the landlord: There- 
fom, and under reference to tiie annexed Note, repels the de- 
fenoes, and grants warrant of ejection as craved against the 
defender B»r, and on the premises being noade void, ordains 
the defenders Stevenson ft Co. to repknish or find caution as 
craved, within six days thereafter, with certification: Finds 
the dsfonders also liable in expenses; allows an account thereof 
to be given in, and remits the same to the auditor to tax and 
report, and decerns. 

NoTB.— In his "Notes on Stair," Professor More says (p. 
ti8), " Where the urban tenement has been let for a single 
yesr only, the landlord is presumed to have such a ddecttu 
pemma for the tenant that he is not entitled to sub-let it to 
uother without the landlord's consent." This doctrine is 
borne out by the reported opinions of the judges in the case 
of Gordon, 15th June, 1825. But even if some doubt existed 
whether the implied power to sub-let in urban leases might 
fiot be held to extei^d to sets for one year, it has never been 
natter of doubt that this power " yields to the implied prohi- 
bitioo against assigning for a different purpose or sort of habi- 
trtion"— (^rfTs Com., Vol. II., p. 76). It is proved in the 
pnsent case that the premises in question had never been let 
SB a dwelling-house, and that the defenders were warned that 
the pursuer would not consent to their being so let, and there 
isay have been good reasons for this. The change from a 
hat manufactory to a dwelling-house was an entire change 
of the use of the subject ; and in the whole circumstances, 
which are special, the pursuer seems entitled to the remedy 
bossks. 

The defenders appealed; and parties' procurators hay- 
ing been heard, the Sh^ilf pronounced the following 
judgment:—- 

Having heard parties' procurators, under the appeal for the 
defenders, upon the Interlocutor appealed against, and made 
aviandiuD, and considered the poof and whole process: Finds 
that the present is an action to have the defender Barr ejected 
from certain premises in St Enoch's Lane belonging to the 
porsuer, which had been sub-set to him by the other defenders 
Btevenson & Co., to whom they had been let as principal 
teoants, and to have them ordained to put in sufiicient hypo- 
thec in order to meet the rent: Finds that the premises let 
oonaisted of two rooms, and that before Ihe missive of lease 
No. 5/3 was signed, the defenders, Stevenson & Co., repre- 
Knted to the pursuer that they intended to occupy them as a 
hat manufactory: Finds that the set of the premises la con- 
tsined in the nussive 5/3, by which the defenders, Stevenson 
k Co., offered to take the two rooms for one year from Whit- 
Bonday, 1862, at a rent of £13, but it says nothing of the 
parpose for which the rooms were let, and this offer was 
■ooepted unconditionally by the pursuer: Finds that the rooms 
were fitted up by Stevenson & Co. as a hat manufactory, and 
Were bo occupied by them for about three months after Whit- 
BQ&day last, after which they were abandoned by them, and 
were sob-Bet by them for the rest of the year to the other de- 
fender, Barr, as a dwelling-house, and are now occupied as 
>Qch: Finds that the Sheriff-Substitute, by the Interlocutor 
^er review, has found that in a lease of an urban subject 
BHcfa ae the present, for one year only, the tenant has no 
power to sub-set; and the pursuer next pleads that eato the 
tenant has a power to sub-let, although the lease is only for 
* year, there has been an inTersion of the possession by the 
iQotenant, and the present action is brought to eject Barr, 
the BQb-tenant, on the ground of an inversion of the possession 
^ the premises as a dwelling-house: Finds, in point of law, 
that the general nde is, th^t a set of an urban subject im- 
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27th Januabt, 18C3. 

COMMISSARY COURT, PERTH. 

(Mb Sbebiff Babolat.) 



Competition for Executob-Creoitor. 

Where an executor-creditor has applied to he decerned^ 
hut not confirmed^ it is competent to another creditor to 
compear and he conjoined. 

A creditor of a defunct having applied to be decerned 
executor under a petition, another creditor appeared and 
craved to be conjoined in the ofSce. Objected — Ist, 
under the new form of procedure a separate petition is 
necessary; and, 2d, that at least the appearance must be 
made at the first calling. 
The following Interlocutor was pronounced : — 

Having advised the process (parties dispensing with a 
hewnng): Finds that before the petitioner Cameron has been 
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dMtraed eieeator-creditor, the compearer Duncan lodged a 
daim to be conjoined in the office, and pvodaoed a Iquid 
stonnd of debt: Bepeb the objection to hie compearance: 
Decerna the petitioner and compearer executors^creditora to 
the deceased, on caation being found in the oaual form : Finds 
no expenses due prior to this date, and decerns. 

Kon. — The case presents no difficulty to the mind of the 
Oommissazy-Deputo. Under the old procedure by edict there 
was no statutory form. Where the edict (as was the general 
and preferable plan) condnded generally for the appointment 
of executors to a defunct, any compearing person having title 
could be solely or coxgunctly appointed, either with, or to the 
exclusion of the person named in the edict, as the urger 
thereof. But where the edict was limMl to the nomination 
of the wrger, then no person would be appomted but the petwn 
10 named, as otherwise the appointment wonld be uUrapeiUa, 
This rule, however, was applicable only to executors who 
took the estate beneficially as representing the deceased. The 
appointment of exeoutonHsreditors is more of the nature of 
mUgenee than of tiioeeMton. Although the edict was uniformly 
limited to the creditor suing it, yet any creditor was entitled 
before confirmation^ at least before extract of tiie decree dative, 
to oompear and be conjoined in the office for his interest; 
accordingly the Act Geo. IV., c. 98, 1823 required Gazette 
notice of such edicts. This oould be for no other purpose than 
to inform other creditors, so that they might appear uid be 
conjoined in the diligence, according to the rule in a(]|judioa> 
tions and poindings. Unfortunately tiie general press has 
hitherto never tnmsfetred these important notices from the 
Gaaette, so that the publication there is little better than if it 
had been published in the Gasette of Chin% if the Celestial 
Bmpire be indeed blessed with so excellent a ^h^nyn*! of pobli-* 
dty. The Act 21 and 22 Vict., c. 56 (1858), substitutes peliftoiw 
for edieti, and provides somewhat of a more rational mode of 
publication tlum that of tl^ church doors. But it malses no 
special provision as to petitions fbr tiie appointment of txe- 
aUor e ^re d itora, which still require Gasette advertisement 
under the previous Act and practice. The whole Terms an- 
nexed in the schedules are expressly limited to apidications bv 
representatives, and there are none which app^ to the difi- 
gcoioe of creditors, ^e petition fbr the fcrmer must now be 
tpeeifU as to the perkm applying, and if another seeks to be 
named he mnst present a separate petition, besides the gene- 
fal publication, c^ which spwial notice must be given to the 
first petitioner. But there is no such reouisite as to the exe- 
etUorud diligence of creditors, and the 6th dause of the Act 
1858 expressly provides that on the expiry of the induei(Bme 
petition must be called in Court, and an " executor decerned," 
or other procedure may take place according to the forme now 
imveein casea ofediete of execlury, and with the like force cmd 
^eet. If the plea of the original petitioner was valid, the new 
Act instead of an improvement in procedure would be mudi 
the reverse. Instead of one applicant for office there might be 
as many as there are creditors, and every creditor, according 
to the petitioner's plea in this case, however small his daim, 
in order to obtain a partidpation in the estate of lus deceased 
debtor, behoved to be at «the expense of a separate petition 
intimated not merdy in the mode made appUcahle to all appli- 
cations, but over and above that, intimated to aU prior petitio- 
ners, however numerous, and separatdy in the Gazette with the 
consequent expenses, and withoutthe sUghtest advantage to any 
one except the Grazette fund. It would require a strong imagi- 
nation to suppose such to be the intention of the legislature in 
an Act "to amend the law relating to confirmations." The de- 
cision in the Conmiissary Court of Edinburgh, founded on by 
the original petitioner, has no reference whatever to exeettton- 
erediiors, and is undoubtedly sound in the circumstances of the 
case as above indicated. The objection that the compearance 
should have been made before or at the first calling is founded 
on no authority. It appears competent at any time before the 
deeree dative is extracted, or perhaps even before confirmation 
is expede. As the question is new (though oertoinly attended 
with littie doubt), and as the expense arising from the objec- 
tion is trifiing, costs up to this period have not been given. 

An appeal was entered to the CommiflBary, but it was 
afterwards withdrawn. 
A ct, Andebson ft Chapuak. A U. Soutab ft M'Lbish. 



27th Javuabt, 1868. 

SHERIFF COURT, PERT5, 

(SamirM Goanoir axd Barclay.) 

GOMNOB V, POWRIIS. 

Master and Serrant. — Twelve o'clock noon of Ai iem 
day when servants^ engagement cea$€$^ and he ii homi 
to work untU then. 

This was an action by a farm-Bervant against hit master, 
a fiirmer in the Garse of Gowrie, for wages due at ths 
term of Martinmas, 1861. It was pleaded, in defence, 
that the puisuer left on the morning of the term day, 
and refused to do some neoenary work on the &rm, and 
to remain until noon, which is the legal and eostomsty 
hour for senrante entering and leaving their serrice. The 
defender offered to pay the wages, less lOs, beoause of 
this aot of disobedience, and 2b for broken glass. The 
puiBuer reftised to accept the wages under these dedoe- 
tions, and alleged that, according to the practice of the 
Gaise of Gowrie, farm^servante were entitled to loan 
after cleaning their hones on the morning of the tem 
day. The folbwing is the Shsriff-SnfaBtltate's Intor* 
locntor: — 

Having advised the prooeas with the pioof (the puxsos^ 
solicitor having fiuled to attend to debate, and the defender'i 
solicitor, in conseauenoe, was not called on): Finds that thi 
pursuer, before the termination of the period of his service^ 
did refiose to obey orders to woric, which were in themselvei 
reasonable; and that he has failed to prove such mufonn and 
precise practice to justify his refusal: Finds the proposed de- 
duction from his wages of ten shillings was not, in the drcom- 
stanoss, onreasonabk; and that the pursuer admits the item 
for broken glass to the extent of two shillings, and which tlM 
defender judicially accepts: Therefore decerns in terms of tbe 
sommonsp under deduction of the said sum of twelve shilling 
with interest^ as condnded for: and, in respect of the jndicnl 
tender, Finds the defender entitled to expenses, and remiH 
the account to the auditors to tax, and decerns. 

Note. — ^The sum really in issue is 12b, and it is unlbrtmiste 
that the question had not been settled on the SmaU Debt 
Roll. 

It must be admitted that the term hour for payment of 
rents, entry and departure from occupancy, and servioeb ii 
noon of the term day. This was recently well decided by Mr 
Sheriff Guthrie Smith, at Forfar, where the question arcn 
purely and without any reference to practice. 

If such be the law, nothing can carry the pursuer out of its 
range, save a uniform and well understood practice to the 
contrary. The Sheriff-Substitute is of opinion that a custom 
confined to the locality of the Carse of Gowrie would be fast- 
row enough. But conceding that it would, certainly the 
practice a far from bdng uniform. No doubt much dependi 
on the good feeling between the master and servant (so enen- 
tial for the welfare of both) and the practice, as proved, n 
therefore of a very fluctuating character, depending whethflr 
the servant*s leaving, remaining, and coming, are married, or 
the reverse, and the length of the distance from wluoh tbe 
married class are to be flittied by their unmarried brethren. : 
A practice depending on so many contingencies never can be | 
made to control the rule of law, that noon of the term day ii i 
the term hour. 

On appeal from the above Interlocutor, the Sheriff 
(Gordon), after hearing parties' procurators, adhered, 
with the following notei — 

The Sheriff concurs in- the opinion expressed in tiie noti^ 
that the pursuer has Bailed to prove the alleged custom, upon 
which he mainly rests his case. The Sl^riff is unable to 
arrive at a diflfiBrent condurion from that given efifoot to in tlM 
Interlocutor appealed against. 

Act, Scott. AU. Hokit. 
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2d FlBBUABT 1868. 

SHERIFF COURT, GLASGOW. 

(Shxbifpb Sib A. Aubon akd Strathbbn.) 



William Todd v. Db Wm. Scott. 

DamagOB — Solatium — Diligence. — Circumstancesinwhiek 
damages awarded for the nimioiu use qf diligence. 

This was an action of damagea for the alleged nimions 
lue of diligenoe. In November, 1856, the defender, Dr 
Boott, applied for and obtained warrant of seqneBtration 
against the pursuer, and the sequestration was executed 
on the 18th of the same month. In June, 1859, the 
BeqoeBtrated furniture was removed to an auctioneer's 
itoie, where it remained for a considerable time. Mean- 
time the sequestration had been defended, and at last 
was dismissed, the defender (pursuer in this action) 
baying been found entitled to half costs. In defence it 
was admitted that sequestration had been applied for 
and executed as averred by the pursuer, but it was denied 
that it had been used nimiously or oppressively, and was 
applied for with probable cause; and while denying all 
liability in damages, and to avoid further litigation, made 
a tender of £10 in full of aU claims arising out of the 
Kqueatration. The record was made up by condescen- 
dence and defences. Among other preliminary pleas 
(which were afterwards abandoned) the defender stated 
that the action was incompetent, because there were no 
aUegatioDB of malice in the summons. Parties* procura- 
Vn were heard on these preliminary pleas, and thereafter 
the SherifT-Subatitate pronounced the following Interlo- 
cator:— 

HftTing heard partiea* proeuratora on the (xmduded proof, 

•ad whoto oause: Finds, in point of fact, that on 18th Nov., 

1858, the defender, in his character of landlord, wrongfully 

eaoaed the poraaer's fumitare, and other effects, situated in 

the house ami shop, No. 462 Gallowgate, Glasgow, whioh the 

litter then occupied, to be seqaestrated for payment of the 

Jva:B rent cUimed as due at Martinmas said year, and at 

WhiUonday, 1869, which the defender stated at £32; and in 

tbe process which followed it was ultimately found in this 

I Conrt that no part of the sum claimed was owing, the pursuer 

I bsTiog remained in occupation of said house and shop at the 

I defender's request until other premises in Tureen Street, taken 

inlesse for said year, and for which the pursuer pud rent, 

I iboold be pnt in proper habitable repair by the defender, who 

' wu also landlord of these premises, but the ezeoution of which 

lepain bad been long delayed : Finds, that pending said pro- 

eeu, and to enable the house and shop in Gallowgate to be 

prepared for another tenant, the defender obtained warrant to 

MaoTe the pursuer's said sequestrated furniture and effects to 

a itore-ioom, which was done in the month of June, 1859, 

iod the pursuer continued dispossessed thereof until the month 

of March foUowmg, being a period of about nine months, when 

tiuy were returned, some of the articles having been then 

fomkd broken and otherwise injured, although every care 

>Nma to have been taken both in the removal and return to 

prevent tins, and the loss from which cause the pursuer him- 

nU estimates at about £6: Finds that^ in consequence of said 

te^Mstration and dispossession of his furniture, the pursuer 

saffsced both in credit and feelings, and his family underwent 

coBiideiable privations: Finds, that under the warrant of 

RmoTal granted, the pursuer was entitled to have prevented 

tbst step on finding caution for the rent and expenses in qoes- 

itt/Of wldch he craved leave to be allowed to do, but failed ; 

«&d the protracted period during which the furniture was 

ttored was attributable in a very considerable degree to the 

<Slatoiy oandnot of the defence in the sequestration process 

wluch the pursuer maintained : Finds, that the pursuer was 

not entirely free &om blame for the steps which the defender 



took in said prooeaa, and in consequence when final judgment 
was pronounced only, half costs were awarded to him : Finds, 
that the defender, before institution of this action of damagea, 
offered the pursuer by way of atonement ior the injuries done 
a sum of ten pounds, and that sum was consignad on 25th 
December, 1860, along with a judicial tender, but was refused: 
Finds, that in the proof led the pursuer has greatly exaggerated 
his own and his family's loss and sufferings; and in considera- 
tion of the whole circumstances : Finds, in point of law, that 
£20 sterling, in name of reparation and in full of the damages 
concluded for, are adequate: Therefore finds the defender 
liable to the pursuer in that simi accordingly: Finds the de* 
fender also liable in expenses, allows an account thereof to be 
lodged, and remits the same to the auditor to tax and report^ 
and decerns. 

NoTX. — ^The notes appended to the final Interlocutors in 
the sequestration prooess produced, disclose folly the grounds 
on which it was held that the present defender acted wrong- 
fully in the steps he took, and it is unnecessary to repeat them 
here. It is sufficient for the decision of this case to say that 
the result justified a claim for damages ; still, although found 
eventually wrong, the present defender was not the oocaaon 
of all the injuries which the pursuer sustained. The seques- 
tration might have been terminated with ease before Whi^ 
Sunday, 1859, had reasonable despatoh been given, but the 
certified copy borrowing receipts produced showed how often 
and how long the sequestration proceedings were borrowed 
and kept up by the pursuer's procurator. That was the chief 
cause for running the litigation on to the term at which it 
became necessary to dear out the house and store the seques- 
trated effects. Then the removal did not reqmre to be resorted 
to at all, had the pursuer inclined, and it appears tiiere was 
no undue harshness ; because twioe a removal warrant was 
asked and granted, and on each occasion execution was super- 
seded for reasonable periods, to ^ve the pursuer opportunity 
to find caution, Whidh he expressed his wish to do. The effects 
latterly neoessarily were, removed, but every care was taken 
which in the cireurastanoee the defender could give, both then 
and when aftorwards returned, yet some damage was caused. 
Undoubtedly the pursuer and his family must have experienced 
both annoyance and dirtress in occupying the house in Clav* 
thorn Street, to whioh he removed them from Gallowgate, with- 
out furniture, and for that in reason the defender must answer. 
He is also bound to give compensation for the exposure and 
injury to credit, whioh must to some extent have occurred, 
although no immediate patrimonial loss has been proved. The 
whole of the pursuer's furniture was old, and was fairly valued 
at £12 Ss (No, 11/1); so that while the tender made was in- 
adequate, it u thought the sum now decerned for is ample. 

T)ie item of damage described as the disallowed expenses in 
the sequestration process, cannot enter into consideration of 
the pursuer's damages. These expenses were not given, be- 
cause he was not entitled to them. He cannot surely show a 
better dalm to these out of the process, and it has been held 
irri^lar to make the expenses of one action incident to claime 
in another, Adams dh Shaw v. Fleming, 16th January, 1778; 
Die. 12,289. 

This Interlocator was appealed by both parties, and 
after hearing parties the Sheriff (Sir A. Alison) pro- 
nounced the following judgment: — 

Having heard parties' procurators under their mutual ap- 
peals upon the Interlocutor appealed against, and made aviz- 
andum, and considered the proof adduced and whole prooess : 
Finds, that this is an action of damages founded on the de- 
fender having wrongfully and illegally, as alleged, sequestrated 
the pursuer^s furniture and effects, situated in a house in 
Gallowgate, whidh he (the pursuer) occupied as tenant under 
the defender as landlord, for payment of the year's rent^ stated 
to be £82, from Whitsunday, 1858, to Whitsundi^y, 1859: 
Finds, that in the sequestration process it was ultimately 
found that no part of the rent, for whioh sequestration had 
been used, was owing, and the sequestration was therefore 
recalled; but the defender, the tenant, and pursuer of the 
present action, was found entitled to only half costs, in respect 
of the needlessly costly, as well as dilatory and litigious, mode 
in which the defence against the action was conducted : Finds 
it pleaded in defence against the present action of damages, 
founded on the judgment pronounced in tbe sequestration 
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prooesiy tlukt it is ui attempt indirectly to reoover from the 
defender, the landlord, those expenaee of the prooeas which 
the Court ttw oauae to withhold from the defender in the 
■eqaeetration prooeM itself, which is altogether incompetent: 
ItndR, that the lequestration for the rent of the Oallowgate 
premlaee was laid on on Ifith Nor., 1868, and the pfocev was 
defended by the present ponnier, and was not decided till 7th 
Feb., 1860: Fiiuds, that the premises having been let to 
another tenant after Whitsunday, 1859, warrant was applied 
for by the landlord, pending the process, to remove the 
sequestrated efiects to a place of safety, and the defender, the 
tenant, was twice allowed an opportunity to find caution for 
the rent to prevent the effects being removed, but he having 
fidled to do so the sequestrated effects were, in the month of 
June^ 1859, removed to Hutcheson & Dixon's sale-rooms, by 
warrant of the Court, and kept there tiU the dose of the 
sequestration process in Feb., 1860, when they were taken 
back to the teuant's house, with the exception of a few articles, 
particularly a ''coglue" and a washing-tub, which had become 
iiseless by long continued disuse: Finds, that damages are now 
daimed by the tenant, the pursuer in this action, on the ground, 
inttr tUia, o! the long continued want of the furniture and 
effects after they were removed to Hutcheson & Dixon's, and 
of the death of a child of the pursuer's, who is said to have 
died in consequence of the hardship arising from the want of 
the furniture in the house, and also in consequence of the 

gursuer having been obliged to employ law agents to defend 
im against the sequestration process, to whom he incurred a 
heavy account, for which relief is claimed from the defender; 
and damages are also claimed for iqjury alleged to have been 
done to the furniture 'by the removal, and the non-restitution of 
some of the articles: Finds, in regard to the damages claimed 
for the want of the furniture, that it ia proved that the delay 
which took place in the sequestration process arose chiefly 
from the dilatory conduct of the pursuer himself, or his law 
agent, and that had the pursuer found caution for the rent^as 
he was twioe allowed to do, the removing would have been 
altogether avoided: Finds, that by Hutcheson k Dixon s 
valuation, the whole effects which were removed to thmr 
rooms were valued at £12 3s, and on the effects bdng 
restored their value was, according to the pursuer's estimate, 
the half of this amount, while Mr M*Lintock, whom he em- 
ployed to value them, estimated the damages done to the 
furniture by the removal at £,4: Finds it proved that the 
pursuer and his family suffered some privation by the removal 
of his furniture and effects: but Finds, in point of law, that 
the allegation of a child of his having died, or had its death 
hastened or in some degree occasioned by the removal of the 
furniture, that the loss thereby occasioned is consequential 
damage, which cannot be claimed in this action, and for wMch 
the defender, the landlord, is not responsible : and Finds that, 
in point of fact, the death of the child arose in part at least 
from the imprudent conduct of the pursuer's wUe, who kept 
the child sleeping on damp hay in the house for eight months 
when recovering from scarlet fever, as is proved by ihe pur- 
suer's wife herself: Finds, that the malady of the child begxn. 
before the removal of the effects from the house, though pro- 
bably it was aggravated by the privation consequent on the 
removal: Finds, in regard to the damages claimed for the 
expenses incurred to ^e pursuer's law agents in defending 
him in the process of sequestration, that the claim is utterly 
untenable in this process, having been finally disposed of by 
the Court in the only competent process, viz., the sequestration 
process itself: Finds, that £5 was offered by the defender for 
a discharge of the claims advanced in this action, and on that 
sum being refused, and £50 demanded by the pursuer, £10 
was tendered by the defender, which was also rejected, and 
the present action having been raised, the £10 was again 
tendered to the pursuer and consigned along with the defences : 
Finds it proved that the pursuer has not permanently suffered 
in his credit by the defender's proceedings in the sequestration 
process, although it may have been somewhat affected for a 
time : Finds, in the whole drcumstanoes of the case, that £15 
is an adequate and fair compensation to the pursuer for all 
the acts of the defender under the sequestration process, or 
for which he is legally responsible : Finds the defender liable 
in the said sum of £15 in name of damages accordingly, and 
decerns against him in favour of the pursuer for the same 
with interest tliereon as libelled, and allo^ the sum consigned 
in the clerk's hands to' be uplifted by and paid over to the 
pursuer in payment pro tanio of this decree, but quoad fiffra 



sustains the defisnoes and assoilzies the defender; and upon 
the question of expenses, in respect on the one hand the 

Sursuer has maintained claims to a mudi greater extent thii 
ave been sustained in the present action, some of them 
greatly exaggerated, and others wholly unfounded, and at the 
outset declined reference, which might ^ve saved a grat 
part of the expense thai baa been incurred, and whidi seoud 
in itself reasonable, while on the other hand the defender, al- 
though he tendered and consigned £10 in fuU of the poreuer'i 
claims, did not tender as much as has been decerned for, and 
in the sequestration process insisted on removing the seqoee- 
trated effects to Hutcheson & Dixon's, and refiuml the oiler of 
the present pursuer's agent to have the effects removed to the 
pursuer s other house in Claythom Street, subject to the 
sequestration, which was in itself reasonable, and would ha? e 
averted the most of the damage sustained by the punoer: 
Finds no expenses doe to or by either party, and alten the 
Interlocutor oompUuned of accordingly, and decerns. 

Ad. Richard M'Culloch. AU. J, L. Lahq. 



4th Fxbruaby, 1863. 

SHERIFF COURT, GLASGOW. 

(Shbbiffs Sib A. Alison, Babt., and Stbathirk.) 



Walter M'Ada&i v. Thomas M^Adam and others. 

Parent and Child — Aliment. — A party sued Ms soM-t«- 
Zaio, along with two of his children^ for aliment. The 
defence of the son-in-law^ that he was not liable in hvy 
as he had not acfudred any separate estate with hh 
wife^ repelled, 

9 

This was an action for aliment agunst the parsner's son 
Thomas, his daughter Sarah, and her husband James 
Young. It was arerrod that the pursuer was in destita- 
tion ; and from age, bodily infirmity, and diseasB, vas 
unable to cam his livelihood, and concluded for an 
aliment of 14s per week, or such other sum as might 
appear reasonahle, as against his sou and daughter^ 
and also against the daughter's hushand, as liable for 
the debts and obligations of his wife. In a minute of 
defence it was pleaded for the defender — 

Preliminary— All parties have not been called to 
the action. The summons was inelevant in respect 
the defender James Young was sued in this instance 
as individually liable to the pursuer, while in the 
conclusions he was concluded against as curator or ad- 
ministrator -in-kw for his wife, or as liable for her debts 
and obligations. 3. Esto^ that the defender Young had 
been properly sued, in kw he was not liable, in respect 
his wife had no separate estate, nor did the defender 
Young acquire any separate estate by her. Merits— 
The preliminary defences held as repeated. A denial of 
the whole statements in the summons, subject to the 
following admissions and explanations, viz.: — ^The defen- 
ders, Thomas M^Adam, and Sarah M^Adam or Youngt 
are son and daughter respectively of the pursuer, and he 
and the last-mentioned defender lived in family together 
with their mother, the wife of the pursuer, up till a fev 
months prior to her death, which occurred about tvo 
years ago; but, in consequence of the pursner^s intem- 
perate habits, the defenders, along with their motiiff« 
were obliged to separate from him. The defender, 
Thomas M*Adam, paid all the expenses attending his 
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mother's foDeral, and oontributed to the pursuer's sup- 
port, hot be made a bad use of the money. 

The said Thomas M^Adam has for several years, and 
is now sapporting one of the pursuer^s sons, who is a 
minor. Explained that the pursuer is a Sheriif-officer, 
sod has been within the last three years in good situa- 
tions, in which he earned a large wage, but which 
situations he lost through his own misconduct. Explained 
that the pursuer is perfectly able to support himself by 
im work, if he would conduct himself with propriety. 
The defender, Thomas M^Adam, was always willing, 
and did support the pursuer, until he was unable to do 
80 longrar in consequence of the smallness of his wages, 
and of the pursuer abusing the money. 

The record was closed on the summons and minute. 
Afler hearing parties^ procurators, the Sheriif-Substitute 
pronounced the following Interlocutor: — 

Having heard partiea' procurators on the clused record, 
repeb the first preliminary defence, that all parties interested 
ire not called— in respect the defenders do not state who 
ihonld have been called — repels the second preUminary de- 
fence, in respect the defender Young is sited as directly and 
personally liable in the aliuoient claimed, on the medium that 
he is responsible for the debta and obligations of his spouse, 
Mn Sarah M'Adam or Young, and there is no incongruity 
between the conclusions and the proposition in the summons 
io which liability is rested; and, in regard to the third pre- 
liminary defence: Ifinds, for the reasons expressed in the fol- 
lowii^ Note, that the defender Young may be bound to con- 
tribote to the nuuntenance of the pursuer, hia father-in-law, ; 
if the averments in the summons are established, therefore ! 
repels that prelinainaTy defence, and reserves all questions of | 
apeues; and o» the vMriUt but before answer, allows par- 
fin a proof of their respective averments, and to each a oon- I 
jonct pfoof, grants diligence at their instance against wit- I 
owes and havers, and commission to any of tho depute-clerks 
of Court to take the depositions of havers, receive produc- I 
tiooB, certify exhibits, and to report forthwith, and appoints 
tbe process to be enrolled first Court day, that a diet may be 
filed for said proof proceeding. 

NoTS. — ^The only important question which occurs in this 
on u, whether Uie defender Young, the pursuer's son-in- 
hw, is liable in the aliment claimed? The point thus raised 
docs aot seem to have been directly or authoritatively decided, 
f nser pats it interrogatively, and refers to Laidlaw v. Laid- 
^, 3d July, 1832. If a daughter marry, is her husband 
bble to maintain her indigent parents? The point has been 
vgued, bat not decided. Lord Balgray *' thought the ques- 
tion a very nice one," and the Court agreed that it was *'new" 
(1 Dm. Md., p. 287). The defender referred the Sheriff-Snb- 
BUtate to ^nitiA't IHgttt of the Poor Law, p. 131, in support 
of the defence. What that author says is this:—'* Whether 
A man is bound to maintain his mother-in-law is a point which | 
lu> never been jndicially determined; but if the daughter had i 
BO eeparate estate of her own, it may be safely assomed that 
tfae husband would not be made liable for what is not properiy 
tdebt of his wife contracted at birth, but an obligation emerg- 
ing at a time when she is incapable, «tan<€ fMitrimtmio, of ful- 
Quag it" For this doctrine Clanrandld^a case, 20th June, 
I8i6, 8 Seas. Caaes 830, is dted. But on referring to the 
iBport^ it will be foond that the pursuer (Clanranald) had 
nade his sons-in-law, who were resident in England, parties 
to the action, wUyfor their iniereeif and no decision as to their 
htlality was pronounced. On the authority of that case, how- 
ever, Mr Bunlop, in his TretUite on the Poor Law, states, 
that Boos-inlaw are not bound to aliment their parents-in- 
hw, Sd. 1851, p. 38, sec 85. On the other hand, M*Glashan 
hi his wmk on Aliment, observes:—" Children are redpro- 
oilly bonnd to support their paternal and maternal asoen- 
dttti.* This obligation is equally incumbent on daughters 
M on ions, able to perform it, and it makes no difference, in 
the GSM of a daughter, that she is married, and that her hua- 
hand nonvad nottung with her. It being a debt against her 
MUns oat of a natural obligation* her nuaband uumrs the 
im MOlty for it •■ for her other debta, and that liability 



sessed at the time of her marriage, pp. 97, 8 Sec. 198. Laid- 
law's case, supra, is referred to in support of the doctrine, and 
on examination the language of the Judges in pronouncing, 
sanctions it. Lord Gillies, in particular, remarked, ** If tlus 
be a debt arising from a natural obligation; if it be a debt 
against her (the daughter), 1 conceive that her husband incurs 
the same liability as for the other debts of his wife, and that 
ibis does not depend upon the amount of effects which she 
possessed at the time of entering into the marriage" — (see 
1 also Spence v. Murray , 19th November, 1796; Die. App. All* 
I mcntf 1). Then it is important to notice, that if a son-in-law 
is bound to contribute to the maintenance of Ins indigent 
father-in-law, there is imposed on the parent the obU^pition of 
supporting his daughter-in-law, when hia son haa become un- 
able (Adam, lat March, 1762; Die* 398; Duncan, 17th Feb* 
ruary, 1810, F. C). So that there is in the view thus taken 
perfect reciprocity of natural obligation.. 

This Interlocutor was appealed, and after hearing par- 
ties^ procurators, the Sheriff, Sir A. Alison — 

Finds that this is an action at the instance uf tho pursuer 
against his children for aliment, and the point brought up by 
the present appeal is whether or not the son-in-law, defender, 
is liable for the aliment of the pursuer, his father-in-laW, on 
the ground that the son-in-law has married the pursuer's 
daughter, who is liable in the aliment claimed, and so has in- 
curred liability for her debts: Finds that in tho case of 
McDonald Y. M'Donald, 20th June, 1846, it was found by the 
Court that the husbands of daughters who brought their hoa- 
bands no separate estate were not liable fur the aliment of the 
father-in-law; and Dunlop, 1854, p. 38, lays down the law iu 
the same way, though M'Glasfian, p. 07, sect. 198, states the 
law in the opposite way: Finds, on the point now under re- 
view that the case of M 'Donald differs from this one in this 
particular, that the sons-in-law were resident in England, and 
were called only for their interest, and decree, of course, could 
not go forth agiumtt the husbands, as they wore not subject to 
the jurisdiction of the Scotch Courts, and Lord Jefirey ex« 
preflsly said that the Courts in England could alone decide on 
theur liability: Finds, therefore, tbuskt though there were obiter 
dicta in McDonald v. McDonald hostile to the liability of sons- 
in-law, yet there was no decision pronounced on the point by 
the Court: Finds that there is a natural reciprocal obligation 
on parents and children to aliment each other when either 
falls into poverty; and that when a man marries he incurs a 
general liability lor his vdfe*s debts of every description: Finds 
that the opinions of the Court in the case of Laidlaw, 8d Jnly, 
1832, are in favour of this view, particularly that of Lord GU- 
lies, though no express decision was given on it: Therefore ad- 
heres to the Interlocutor repelling the preliminary plea on that 
point, and of consent adheres also to the Interlocutor on the 
proof allowed, and dismisaea the appeaL 

Act, J. L. Lavo. AU, Gobdok Smith. 



5tu Febbdahy, 1863. 
SHERIFF COURT, KIRKCUDBRIGHT. 

(Mb StBWABO DU2?1)AB.) 

JouN Wilson v. Johk SrnoAT. 

Interdict — Servitude. — In a possessory action for inter* 
dictiwj a novam opus on a property which had been 
us€d beyond seven years in its former condition^ notwith* 
standiny the nature of the title^ interdict granted as 
craved until an action of declarator shoidd be brought^ 

In 1861 the petitioner purchased from Mr D. H. Grordon, 
writer, Kirkcudbright, a dwelling-house and piece of 
garden ground, and the titles were in the usual terms. 
Mr Gordon waa also proprietor of another house and 
garden, situated to the south of the former, which he sold. 
tQ thQ defender, Zbis last pwjperty is built olm tQ tbq 
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ton heaid therera, the Stoward-Substitate pronoanced 
the following Interlocutor: — 

Hanng heard parties' procurators on the pleas msantsioed 
in the record, before answer as to the preUmioary defeaoe 
foauded on the alleged insufficiency of the petitionees title to 
sue at the date of the action, allows to the petitioner a proof, 
habUi modo, of the statements contained in the first article of 
his rerised condeeoendence, to the effect that, "at the date of 
the instittttioa of the action, the petitioner was the true pro- 
prietor of said dwelling-house, garden, and pertinents, having 
previouBly bought and paid therefor," and that petitioner took 
possession of these premises at Whitsunday last; and to the 
respondent a conjunct probation; grants diligence against wit* 
nesses and havers. 

NoTB.— The Steward-Substitute is of opinion that the prior 
purchase and payment of the price of the property by the 
petitioner, followed by possession at the date of the petition» 
and the production of a valid written title before the record 
was dosed, remove all technical objections to the petitioner i 
title to sue. 

This Interlocutor was appealed, and after a reclaiming 
petition and anawers, the Sheriff pronounced the follow- 
ing judgment: — 

The Sheriff having considered the Interlocutor appealed 
from, and the defender's reclaiming petition, with the answen 
and the record, productions and process: Finds that Mr David 
Crordon being, prior to Whitsunday, 1801, proprietor of cer 
tain subjects, consisting of two adjoining dwelling-houses and 
back-gardens attached to them, on the east side of the high- 
way leading from Kirkcudbright to the Millbura, sold one-bsif 
of the subjects, being the northmoet of the two houses, and 
back-garden, to the pursuer, John Wilson, and the other b»lf 
of the subjects, being the southmost house and back-groond, 
to the defender, John Sproat, with entry to each of the pur 
chasers at Whitsanday, 1861: Finds that there exists a psf- 
sage leading from the road in front of the said houses to the 
ground or gardens at the back thereof, and which is partly 
beneath the defender's bouse, and immediately adjoining to 
the southmost gable of the pursuer's house, and which pansge 
has been long used for freeish and entry betwixt the said b$^' 
gardens and the road. or street in front of the houses: Finds 
that although Mr Gordon, the seller, gave entry to each of 
the said parties' purchasers at Whitsunday last, 1861, he did 
not subscribe or deliver the disposition, produced by them 
respectively in this process, until 27th August thereafter, and, 
while the disposition in favour of the defender conveys to bim 
Mr Gordon's subjects "only to the extent of the Ao//, or 
thereby, of said subjects, upon which a dweUing-hoose is 
built, and bounded now as follows, viz., by the other half of 
said subjects, upon which there is a dwelling-house, lately pinr| 
chased from me by John Wilson (the pursuer) on the north," 
etc., and the disposition to the pursuer conveys the subjects 
"to the extent of the half, or thereby, of said subjects, upon 
which a dwelling-house is built, and bounded now as foUowa, 
viz., by the house and yard, being the other half of said sub- 
jects, conveyed by me of this date to John Sproat (the defen- 
der) on the south,*' neither of the dispositions mentions the 
said passage leading to the back premises, nor is exdnafe 
property in it, nor exclusive right to use it, expreaaly conveyed 
to either of the purohasers from Mr Gordon: Finds that before 
the date on which the pursuer and defender respectively 
obtained the said dispositions in their fikvomr, the defender 
commenced the operations on or near the sidd passage, which, 
if completed, would have the effect of preventing the pormier 
from using the same as an access to his back-yard: Finds that 
this novum opus by the defender led to the present proqass of 
interdict, raised on the 20th August, 1861, seven days before 
the date on which the pursuer and defender obtained thdr 
formal dispositions above-mentioned: Finds that in the peti- 
tion for interdict, and in the subsequent condeeoendence and 
revised condescendence, the pursuer, besides alleging that he 
was proprietor, also averred that he was occupier of the house 
and garden ground behind the same, preriously purchased by 
him from Mr Gordon, having been in possession ttom and 
rinoe Whitsunday, 1861: Finds that, though the defender 
expressly denied in Article I. of his revised defmoea that the 
pursuer vrai proprietor at the date of the inatltation of this 
action, be did m dwy ihat the p\iri\i«r wai Ihen oocupiiPi 



gable of the petitioner's property; but underneath the 
defender's property there is a passage, used by foot pas- 
sengers and for barrows, giving access to the petitioner's 
garden ground, and the only access thereto. It was 
averred that this passage had been used by the tenants 
of the two dwelling-houses since the properties had been 
built, for time immemorial, at least for the last aereo 
years; and the petitioner claimed the use of it, for foot 
and barrow, for acceas to his garden, as a part and per- 
tinent of his house — ^at least he had right to its use under 
an ** implied*' serritudo. In consequence of the defendsr 
commencing to build up the passage and make an exca- 
vation to the back of the houses, encroaching, as the peti- 
tioner averred, upon his property, and thereby to stop 
up the passage or present access, by the petitioner and 
bis tenants, to the garden ground, he presented this peti- 
tion for interdict. 

In his defences the defender stated that Mr Gordon 
had acquired both houses and ground under one tiUe 
in 1838, and had continued to possess them together 
till Whitsunday, 1862, when he sold them separately to 
the pursuer and defender. The defender's property was 
described as bounded by the property of the pursuer, 
and was conveyed with ^^all right, titie, and interest, 
which he, his predccossors, or authors, or heirs, and suc- 
cessors had or could pretend to said half of said subjects, 
or to any part of them in time coming." It was admitted 
that for several years the passage had been used by the 
tenant of the petitioner's house as an access to the gar- 
den, but whether he bad done so without warrant, or 
under his lease, the defender did not know. 

The petitioner pleaded— (1) No relevant defence hav- 
ing been stated, the petitioner is entitled to interdict as 
craved; (2) The passage, and the ground under the 
same, being the exclusive, or, at least, the pro indiviso 
property of the petitioner, he is entitled to interdict as 
craved; (3) The petitioner having at least a servitude of 
rood by said passage, he is entitled to interdict as craved; 
(4) The passage being the only access to the petitio- 
ner's garden, the petitioner is entitled to interdict as 
craved. 

The defender pleaded — (1) The statements in the con- 
descendence are not relevant to support the prayer of the 
petition, so far as regards the passage in question; (2) 
The petitioner and respondent's property, having for 
forty years immediately preceding the date of the action 
been the undivided property of Mr Gordon or his pre- 
decessors, and possessed by his and their tenants, any 
use which such tenants might make of said passage is 
incapable of constituting a right of way or entrance 
through the same in favour of the petitioner, to the pre- 
judice of the respondent, who has acquired right to the 
property in which said passage exists; (3) The paasage 
in question being within the respondent's exclusive pro- 
perty, and the petitioner having no right of waj or 
entranca through the same, the intezdiot granted ought 
therefore, so far as regards said paasage, to be recalled; 
(4) As the respondent's property extends to the centre 
Une of the gable wall between it and the petitioner's pro- 
perty, the interdict granted, so far as it relates to the 
respondent's operations within said centre line, ought to 
bereoaUed. 
TbQ record haviog been clooed, mi porticb* prooura* 
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lad in tte pcwwbn AU^ged by kirn: Ffauk tbftt tha defender 
bai not recorded any relevant averment to the effect that the 
ponoer was then an nnlawfol poflsesBor or occupier of the 
hxaae and back-garden, without the consent or authority of 
Mr Gordon, hie author: Finds that the admitted poHseauoa 
iMd by the paimrar, gave him a luffioient title and interest to 
aak interdict against the defender making any encroachment 
on the said panage whereby the pursuer, as well as the defen- 
der, had acoess to the back premises possessed by them respec- 
tively: Finds it averred by the pursuer that the '* SMd passage 
his been used tU facto by the tenants of said two dwelling- 
boaae% which have been let separately up to the term of 
WUtsonday last, since they were built, from time immemorial, 
at least for the last seven years, without which they could not 
beneBcially be occupied; and the said passage, or at least the 
UN of it by the petitioner as righ^of-way by foot and barrow 
to his garden behind his house, is a part and pertinent 
thenof:" Finds that though the defender has denied this 
article, he does so under a reference to his own "Statement 
of Facts;'* and in his statement, though he asserts that the 
psttige belongs exclusively to him, he proceeds to aver and 
admit that '*it is true, however, that the said passage has for 
several yean been used by the tenant in the house now belong- 
ing to the petitioner^ as an acoess to the garden behind the 
aame,"etG.: Finds it not averred by the defender that any 
prtviwa tenant or possessor of the house now belonging to the 
petitioner (pursuer) was ever interrupted in the use of said 
paawge, for ireeish and entry to tiie back premises^ or was 
ever refused the use thereof as a passage common to the 
tenants of both houses and back-gardens: and Finds that the 
defisnder has not instructed, nor condescended on any written 
tide to theBaid passage^ as belonging exclusively to him: Finds 
that, in the state of fiftcts exhibit«i by the record, and the aver* 
ments and admissions therein, and productions, the pursuer is 
in this possessory process entitled to interdict as craved, to 
the effeet of preventing the defender from altering and invert- 
iog the possession and use of the passage in question, unless 
lad until he shall establish in a competent process of declara- 
tor his alleged right, and that it is not necessary for the pur- 
soar to lead further proof on the question of title to sue, in 
tms of the Interlocutor of 4tfa December; therefore^ recalls 
that Interlocutor as unnecessary, and repels the detooes, and 
decerns in terms of the prayer of the petition for interdict: 
finds the defender liable in the expenses of prooea, and 
remits to the auditor to tax the acooimt, and deoems. 

Ad. Bboatch. AU. Jenkivb. 



5th Febbuabt, 1868. 
SHERIFF COURT, DUNFERMLINB. 

(Mb Shsbiff Shebxff.) 



CaAio'a Skquestkation— David Robertsok and 
David Watt competing, 

Seqnestfation — Objections to Trustee— Bills of Exchange 
--OmisBioQ of payee's name— Conjunct and confident. 

At the meeting of creditors of Andrew Craig, cattle 
dealer in Danfennline, on tlie 20th January, 180S, four 
creditoTB, with chums amounting in all to £229, voted 
for the appointment of Mr David Robertson, Dunferm- 
line, as trustee ; and two, with daims amounting to about 
£117, for Mr Pavid Watt, farmer, Fitdinnie. Each of 
the parties objected to the claims and votes of the other, 
uid the following note of objections was lodged by Mr 
Wait agftinst the votes in favour of his opponent: — 

1. Oath by the said David Robertson, chuniiug to be 
Tanked and vote for the sum of £120. 

2. Oath by John McLaren, farmer, Backmuir, claim- 
ing to be ranked and vote for the sum of K^^iX 



S. Oath by James Birtell, cow-feeder, Dunfermline 
chiiming;^to be ranked and vote for the sum of £20. 

The respective claims of these three claimants are 
founded upon alleged bills for the said respeotive sums, 
but the documents produced by each of them respectively, 
are not bills of exchange, in respect that they do not 
specify to whom the sums contained in the same are pay- 
able. Neither do any of the said alleged bills instract 
any obligation by the bankrupt to pay the said several 
sums to the claimants respectively, or any .acknowledg- 
ment by the bankrupt of his being indebted to the 
claimants in said sums. 

4. Oath by David Norrie, ship-owner, Leitb, claim- 
ing to be ranked and vote for the sum of £59. 

The olaimant's ground of debt is a promoBBory note« 
dated 2d January, 1863, payable one day after date, and 
therefore bears to have been granted since the bankrupt 
was incarcerated, as set forth in his petition for seques- 
tration, and since he became notour bankrupt, and the 
daimant being married to a sister of the bankrupt's 
wife, he is, therefore, conjunct and confident with the 
bankrupt, and no value having been given for the said 
promissory note by the daimant to the bankrupt, the 
said claim ought to be rejected. 

The three bills objected to were in the foUowing 
terms :-* 

£120. Dunfermline, 8th Sept., 1862. 

Four months after date pay to, or my order at this 
National Bank of Scotland*s oftce here, the sum of one 
hundred and twenty pounds sterling, for value received* 

Mr Andrew Craig, cattle dealer, David Robertson, 

Miles Mark. Andrew Craig. 

The Sheriff^SubsUtute having heard the parties' 
agents on the objections, pronounced the foUowiDg 
Interlocutor:— 

The Sheriff-Suhatitnte having heard parties* proourators on 
the objeotions proponed for David Watt, fanner, Pitdinnie, to 
the votea of David Bobertaon, John McLaren, James Birrdl, 
and David Nome, claiming to be ranked and to vote as ere- 
ditora of the aaid Andrew Cndg at the meeting for election of 
troBtee on aud aequeatrated estate, and thereafter having oon- 
aidered the minute of the meeting of the creditora of the aaid 
Andrew Craig, held for the pnrpoae of eleoting a trustee and 
commiaaionera on the sequestrated estate of the bankrupt 
Andrew Craig, of date the 20th day of January current, and 
reaumed oonaideration of aaid objections — Ist. Sustains the 
objeotions to the votes of David Hobertaon, John M'Laren, 
and James Birrdl, on the ground that the documents of debt 
objected to, and respectively founded on by the said daimants, 
though purporting to be bills of exchange, are not in law such 
bills, in respect that they do not specify to whom the sums 
contained in the said several bills are payable; 2. Sustains the 
objection to the vote of David Norrie, on the ground that the 
document of debt on which it ia founded has been granted 
between conjunct and confident persons, and also admittedly 
granted by the bankrupt after notour bankruptcy, and while 
in prison for debt: Further, finds that the majority of legal 
votes at the aforesaid meeting in in favour of the objector, the 
said David Watt, as tnistee on the aequeatrated eatate of the 
said bankrupt Andrew Craig: Also, finds that William Bon- 
nar Darling, writer in Dunfermline, James Birrdl, cow-feeder 
tiiere, and John McLaren, Backmuir of Pitfirrane, are duly 
elected commissioners on the said estate, and decema: Finds 
the aaid David Kobertsou, competing for the office of trustee 
on aaid estate with the successful candidate, David Watt, 
liable to the latter in the expenses of the discussion of the 
objections aforesaid, modifies the same to the sum of two 
pounds sterling, and decema against the said David Robertson 
for said sum. 
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Kon.— It U » dngular ooinddenoe that time of the bOb 
objected to-*tboiigh <^ diffnent detes— oonteiny cap/ocie, tkyi 
yery nune defect with reepect to the wftnt of the neifle of the 
payee, and in preciflely the nine inept and nnmeanxng words, 
MiiMly, *' Pay to, or my order." There ie no blank left in 
wfaidi to fill in a payee's name, or even that of the drawer by 
the insertion of the pronoun me. The delects founded on, 
then, oould not be cured exoept by erasure or superinductioa 
of the bills in eiteniialibHi, which would be utteriy inoompe- 
tent on the part of the holden. Hence it is thought that they 
are bad, and not suflBdent dooumenti of debt justifying the 
Yotei of the creditors who daim and vote upon them in the 
important matter of the election of trustee on the bankrupt's 
sequestrated estate^ 

Mr Bell, in his PrineipUt, section 824, lays it down that 
unoertaanty as to the jxiyw is h/ttl to the bill, and cites as 
authority the English case of Blankenhagtm ▼. Blimdd, 2 
Bam d: Aid,, 417. Mr Thomson, also, in his treatise on bills, 
says, — "No bill or note is oomplete unless the payee be 
pointed out, either by name or by description, as by thew words, 
*Pay to the bearer;'** and he cites also the esse of Blarnkm- 
kagiiii, cited by Mr Bell. Then Mr Thomson goes on in the 
same paragraj^ to say, — "A learned French author suggests 
that if a bill, though it does not spediy the payee, mentions 
▼alne received of a particular person, that person should be 
presumed to be the payee. The present law of France, how- 
ever, appears to be different; and it is probablv better that 
parties dionld suf&r for their negligence in grantug or taking 
such an imperfect document, than that a oonjecturu construc- 
tion of it should be haarded." Concurring, as the Sheriff- 
Substitute does, in the opinion of Mr Thomson, he has ftlt 
constrained to sustain the objeotioos proponed to the bills 
olaimed upon by Bobertson, M'Laren, and Birrell, to the 
eflbot merely, hoe tUUu, however, that the votes upon them 
must be disallowed. The daams of the parties, if well-founded 
— ^hiduding that of Noirie— though rejected on a difioBint 
ground from that of the other daimants, can be essily proved, 
aliunde, when the scheme of ranking in this sequestration 
fidls to be made up. No accounts, or other grounds or claims 
of debt, exoept the brUs themselves, were produced or sub- 
mitted for oonsideration at the hearing of pMties on the ob- 
jections. True, there were the customary oi^ of verity to 
the bills; but an oath of verity is not probation, and cannot 
make a bad bill good. It is a mistake to suppose that dooa- 
aents imperfect or inoomplete as legal and valid vouohers of 
debt can pass in the case of voting for the election of a true- 
tee, any more than they can do so in the case of ranking. 
See the opinion of the late Lord-Justice Clerk (John Hope) 
in 'the esse of Paienon v. Lumtden and (Hhen, 2d Jane, 
1847; Jwritt, Vol. xix., p. 504. 

For Mr TTo//— BSYSRIDGB & DaBUKO. 
For Mr Foberlaon — ■ 



7th Febbuart 1868. 

SHERIFF COURT, GLASGOW. 

(Mb Shbbxpp Bill.) 

Gould k Co.*s Sequestration— Archd. Follok and 
Geo. M'Farlans and John E. Watson competing. 

Minutes of meeting if ex fade inaccurate, may be cor- 
rected by parole evidence. 

Fenonal objections sustained. — A competitor for ike 
office of Trustee^ who hai an apparent majority of votes 
and lodges no note of objections^ is not thereby excluded 
from the competition^ although he cannot object to his 
oppdnents votes. Oaths insufficiently vouched, rejected. 

The following objections were stated by Follok to the 
TOtes for the competitors M^Farlane and Watson:-- 
L— Affidavit by James Wilson, 



1. This vote is bad, in respect the mandate ii not 
dated. 

2. The vote is farther bad, in respect that the claim- 
ants have omitted to valne the guarantee of George Lav 
and Robert Christie, specified in the account appended 
to the oath. 

3. It is not stated by what docament, letter, InDfhond, 
or other deed, said goarantee k oonstitoted. 

4. The bills produced have been cancelled, and the 
signatures deleted, and the bills are therefore no kwger 
vouchers of debt. 

6. No proper deduction is given or aUowed for bilk 
not yet due. 

6. The promissory note, under date December 4, at 
due 4th February, 1803, k not produced. 

7. The bankrupts having recently become insolvent, 
oifered a compositkni of ten shillings in the pound, which 
was accepted, and for payment of which inter oHa the 
promissory notes credited were granted. The claiioanti 
cannot deduct the compo6itk>n bills, and rank for the 
balance of their original debts. 

8. One of the items near the dose of the acooimt ap- 
pended to the affidavit k a composition promiaaory note, 
but it k incompetent to rank and vote for the amooatof 
the original debt, and ako over and above, as haa been 
done, to rank and vote for one or any of the compoBitioB 

bills. 

9. One of the items of the account annexed to tihe oath 

bears to be finr "goods per invowe;'* no invoice ia i«o« 
dnced. 

10. Upon receipt of the composition bilk or promianry 

notes the original bilk were cancelled and deUvBfednp 
to George MTarlane, accountant, acting for the h^' 
rupta, or others acting for them. Olus dkcharged tk 
bankrupts of the original bilk. 

11. The original bilk having been allowed to lenatt 
in the hands of the said George M'Fsriane, 0^^^ 
the affidavit and claim was prepared,) or others for the 
bankrupts or under their control, it k incompetent n^ 
to produce said original bilk or promissory notea, to ue 
effect of reviving them and entitling them to be ratfw 
fbrinftiU. All those original bilk were in the handjof 
the bankrupts, or of the said George M'Farlane, or oOien 
for the bankrupts, at the tim^ of the sequestration,* 
evidence of the original debts being discharged. 

12. The oath and affidavit, and the rektave aow^ 
annexed to it, are inconsdstent with each other, >» 'fP^ 
the affidavit states that no security and no other ohligtf* 

are held for the debt, a statement which thascooont aw 
the fiusts negative and dkprove. 
n.— Affidavit by Alexander Whitelaw. 

13. Thk vote k bad, in respect the previous ol>Jec*»*J5 
numbers 2, 8, 5, 6, 7, 8, and 12, which are att here he^ 
as repeated, and are founded on and referred to ftr««»'" 
causa. 

nL— Affidavit by Woolat, Gard & Co. 

14. Thk vote k bad, in respect of the V^^^^!^ 
tions, numbers 2, 3, 5, 6, 7, 8, 10, 11, and 12. wbieh a« 
all here held as repeated, and are founded on via 
ferred to brevitatis causa, 

rV.— Affidavit by Phillpot, Cooper & Co. 

15. Thk vote k bad, in inspect of the V^^^^ 
tions, numbers 2, 8, 6, 7, 8, 10, U, and J2, wlucft 9^ 
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all here bald as repeated, and aie founded on and aie 
here rofenred to hrevitaiis causa. 
v.— Affidavit by Cbarlee Tennant & Co. 

16. This vote is bad, in respect of the previous objec- 
tkns, nnmbers 2, 8, 5, 6, 7, 8, 10, 11, and 12, Tnrhich are 
•11 here held as repeated, and are founded on and re- 
ferred to brevitatis catua* 

17. Four items are charged as ^^goods per invoice;" 
these invoioeB are not produced. 

VL— Affidavit by Tettey Brothers. 

18. This vote is bad, in respect of the objections, num- 
b«n 2{ 3, S, 7, 8, 10, 11, and 12, which are aU here held 
as repeated, and are founded on and are here referred to 
hrmtaik caum. 

VIL— Affidavit by Conroy, Philps & Heywood. 

19. This vote is bad, in respect of the previous objec- 
tions, numbers 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, which 
lie all here held as repeated, and are here referred to 
bnintata cama, 

Vni.— Affidavit by C. J. SmaU & Co. 

20. This vote is bad, in respect that no detail is given 
of the credit for <*goods returned.^' 

31. Interest is charged on the bill for £99 78. It is 
not nid at what rate, nor from what date, nor up to 
vhat date, said interest is calculated. 

22. The previous objections, nnmbers 2, 3, 5, 7, 8, 10, 
ll,aDd 12, are all here held as repeated, and are founded 
00, and ire all referred to brevitatis causa. 

The following objections were stated by MTarlane 
and Watson to tiie votes for PoUok:— 

1. Claim and affidavit for James Beckett, clothier, 
Jamfttca Street, Glasgow; No. 13/3 of process. 

Olgection k taken to the sum of £100, claimed third 
in the state appended to this affidavit, in respect 

First. No value was given for the £100 which is here 
pnmisBd to be paid, and the document, ex facie^ bears 
that the said sum of £100 was to have been paid by the 
buhrupt Vy ^^y o£ i«eference over his other creditors 
to the said James Beckett, under a private arrangement 
in the month of April last, whereby he, the said James 
Beokett, akmg with the other creditors, agreed to and 
did aooept of a composition of 10s in the pound on the 
debts then doe them. 

Seamd. The document in question is of the nature of 
i bill or pfomisBory note, and is null and void, being 
unstamped. 

TUrd. Or else it is of the nature of a bond, and must 
be stamped ere it bear any fiiith in judgment 

2. Claim and affidavit for J. C. M'Gregor & Co., 
ngar brokers, Greenock; No. 15/3 of process. 

Olgeetion is taken to the sums of £299 15s lid, and 
X28i 9s lid, contained in two bills dated 31st January 
ttd 15th February, at two months each respectively, 
in reqieot these bills, at the date of the affidavit, were 
not the property of the said J. C. McGregor & Co., but 
MoDged to the City of Glasgow Banking Co., fhun 
whom tfa^ were obti^ed for the purpose of making the 
■fidavit m question, the said Bank being the hokler of 
tiwoQoposttion bills aj^licable to the said two original 
UIls. In any event the said J. C. M^Gr^gor & Co, are 
M the creditors in these sums, the right to the debt 
Uqg veiled in the lekl Oilgr of Glaa«ow Bask, ti7 vhom 
ttiiiUiTlt opgbt to havi beta mad«« 



Parties' procurators having been heard on tllese ob- 
jections, the Sheriff pronounced the .following Inter- 
locutor:— 

Having conmdered the notes of objections for Ardubald 
PoUok, acooimtant in CHaigow, and for George M'Farlane^ 
aoooontant there, no note of objections having been lodged 
ior John E. Watson, accountant, Glasgow, looposed and 
voted for as trustee in soooession to, and failing the satd 
George MTatlane, competitoni for the office of trnstee 
on the sequestrated estates of James Gould & Company, 
tea merchants and general grocers, Pitt Street, Glasgow, 
and of James Gould, tea merchant and general grooer there, 
tiie sole partner of said firm, as such partner and as an 
individual, and having heard parties at various diets: Finds 
and declares, for the reasons stated in the annexed note, the 
said Axohibald PoUok to have been duly elected trustee on 
said sequestrated estate: Finds the unsuccessful oompetitors, 
M'Fariane and Watson, liable, jointly and severally, in ez» 
penses, reserving their ndief inter se; allows an account of said 
expenses to be given in, and remits the same to the auditor to 
tax and report, and deoems. 

Note.— At the meeting for the election of trustee, the votes 
for Mr M 'Farlane, whom failing, Mr Watson, amounted in valua 
to £1,191 8s lOd, and the votes for Mr PoUok to £818 14s 6d, 
giving the former an apparent majority of £372 1 4s 4d. In the 
note of objections for Pollok, certain objections were stated to 
the validity and legality of the voting for M'Farlane and Wat- 
son, founded on mb inaccurate manner in which the voting is 
recorded in the minutes. But upon the Sheriff stating that hia 
view was that if there had been no ex/aaeinacouiaoy or error 
in the minutes, they fell to be rmrded as the proper evidence 
of what took place at the meeting, and that parole proof to 
contradict them would be inadmissible; but that if the minutes 
ex facie of themselveB indicated an error, the fisot of the al- 
Uged error might be proved parole, as was held by Lord 
Fullerton in the Bill Chamber, in M*&wikeff» sequestration. 
May, 1840 ; and as the Sheriff further sUted that he considered 
the minutes here to indicate an ex fwAe error, and that he 
would allow a proof pro itf dejure with the view of clearing it 
up, parties lodged the joint minute, No. 20, wherein Mr Pol- 
bk departed from his objections in as fSur as fonnded on the 
terms of the minutes. Mr Pollok, however, still msisted in 
the personal objections stated by him to the eligibility of the 
competitor M'Farlane; and, on the whole^ although the Sheriff 
was at first incHned to hold that the personal objeotioos were 
not strong enough to render M'Farlane ineligible, he came 
ktteriy to think that they were. They resolved into thhh— 
that At M'Fariane had not only acted professionally for the 
bankrupt during his insolvency, but had consent^ to put 
himself in the position of a trustee otnegetionmngestor for the 
bankrupt and his creditors, and had in that capacity entered 
into transactions, and had intromisrions with the bankrupt 
estate, in regard to which it might be the duty of the trustee 
ia Qm seouestration to Insist in a count and reckoning. The 
minute of tiie meeting of creditors, held on 15th Apnl, 1862, 
bdng some months prior to the sequestration, bears that Mr 
Goukl, the bankrupt^ "was instructed to carry on his buainesa 
under the ffoidanoe of the Committee, but to a limited extent* 
and Mr M'Farlane was appointed to receive and pay all 
monies, and open a bank aooonnt in his own name jointiy with 
Mr Gould for behoof of the onditors." This bank aooount 
was opened accordingly, and was largely operated upon, as is 
instructed by the documents recovorea under the diligence 
granted to Pollok. Certain monies of the bankrupt also ad- 
mittedly came into Mr M'Farlane's hands through other 
sources, and though this was not to a large extent, he waa 
aavertheless substantially an intromitter with f^ds whioh 
wifl have to be aocoraited for to the trustee; and the rule wluoh 
the Sheriff usually ibUows in mmibw cases seems the safe ooe^ 
that it ia inexpedient to give the oflSce of trustee to one so 
rituated. The competitor Watson did not lodge any note of 
objections, but this, under the decision in the case of MHUr^ 
March 18, 1858, did not exclude him from the oompetitioiiy 
he having an apparent majority of votes, although it rendered 
it incompetent for him to state objections te the votea of hIa 
opponent, A scrutiny thus became neoessary, and it waa 
gone into at the instance of all the three oompetitors, ia oase 
& parional IndigibiUtsr of M<FariaiM niflcbt not bt iuitai^ 
Ttm tt« TotN to him w4 Wulm (h«fcUQWia( MmHok^ 
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vere iaade:-<l8t. The wholii value of £383 8s lid, set fortii 
in the affidavit an^ clum of James Wilaoo, in respect that 
the vouchers founded on in the account annexed to the oath 
were bills which bore ex facie to be cancelled, the signatures 
both of the drawer and acceptors being deleted, and an in- 
voice, which was not produced at aU ; 2d. The sum of £9 
8b 3d, from the vote of Alexander Wbitelaw, in respect 
the promissory note referred to as the voucher for that 
amount was not produced; 3d. The sum of £20 15s 9d, from 
the vote of Woolat, Gard & Co., on the same ground of want 
of voucher; 4th. The sum of £S lis, from the. vote of 
Charles Tennant & Co., on the same ground, and the farther 
sum of £20 Ss Id from the same vote aUn, for want of 
voucher; 5th. The sums of £9 12b 2d and £Zl 8s 9d, from 
the vote of Conway, Philps & Hey wood, for the same reason; 
and, Otii. The sum of 4s Gd, from the vote of C. J. Small k 
Co., being ditscount not allowed in the oath on a bill not 
then due. These deduotions amount, tn ciunulo, to the sum 
of £483 17s 5df which, beiog deducted from the original 
value for M'Farlane and Watson of £1191 8s lOd, leaves the 
sum of £708 lis 5d, being £118 3s Id less than the value of 
the votes for Pollok, which votes, in so far as Watson was 
concerned, could not be assailed. But even on the supposi- 
tion that M'Farlane was entitled to object to them, they were 
held reducible to the extent of only £100 — being a deduc- 
tion from the claim of James Becket, in respect the voucher 
referred to in his oath for that amount was held insuilicient, 
so that Pollok, even against MTarlane, maintained a majority 
in value of £10 Ss Id. The diligence granted for the re- 
covery of writs, to instruct the objections to the vote of J. 
C. M'Gregor & Co., did not result in the ostabliahment of 
these objections. 

Agent fw M^Farlane and Waium — Johh Kidstov. 
AfftiU for i'&UoJ;-- KicHABD M'Culloch. 
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Caul Fuedericii Mieucke v: J. A. Schmidt. 

Merchant Shipping Act — Foreign Seamen — Wages. — 
A foreign seaman sued his master, who was also foreign, 
while in a British port, for tcages, under the British 
Mercliant Shipping Act. Action dismissedon tJie ground 
that the Court had no jurisdiction. 

Carl Fredekich Mibrcke, a Pruasian seaman, sued 
under the Merchant Shipping Act, J. A. Schmidt, mas- 
ter of the Prussian barque Friedrich KetzlafT, presently 
in the port of Greenock, for £4, being the balance of 
wages due him as at the 17th January, per account of 
wages rendered in Greenock, on the 19th current. The 
pursuer and respondent being foreigners, and the Tessel 
being foreign, the question was raised, ex proprio motn, 
of the Court whether the petitioner had a right to sue, 
and the Court had jurisdiction, under the Merchant 
Shipping Act. 

Blair, jun., appeared for the seaman, and contended 
that the Court had jurisdiction. There was uo doubt 
that prior to the passing of the Merchant Shipping Act, 
and at the present time, the petitioner was entitled to 
sue in the ordinary Courts of this country, both parties 
being within the territory. By the oldest maritime laws 
of Europe, seamen had preferential claims for wages, (1), 
against the freight; (2), against the master; (3), against 
the owners, and that this preference had been continued, 
and as stated by Fiofeasor Bell {Com. y. i., p. 513), 
^' such pre&renoo vras swctloned by the UQiyersal praQ^*, 



tice and laws of other maritime States.** The Merchant 
Shipping Act did not limit the preference; it did not 
extend the principles of the common law, but it afforded 
to all seamen and masters certain benefits and priTilega 
as to the mode of recoyering their wages. The Act was 
general in its terms, as regards that part of it, and had 
it been intended only to apply to British seamen, and to 
exclude foreigners in British waters, it would haye speci- 
ally stated so. The third part of the Act reftfrod to 
masters and seamen generally, under which wete in- 
cluded foreignera, who were not specially exempted. 
By this part of the Act of Parliament, the rights, lieoB, 
and remedies for recoyery of wages, etc., are regu- 
lated, and in many of these the expressions are used 
"any seaman," ".eyery master," "the master of every 
ship," etc., without any exception whateyer. The 
interpretation clause (section 109) was fayourablo to \m 
yiew. It isthereinstated^Bomuchof that part of tin 
Act as relates to right to wages and remedies for the re^ 
coyery thereof, to the power of seamen to make com- 
plaints,*' etc., " shall apply to all ships registered in any 
of her M^csty's dominions abroad, where such ships ate 
out of the jurisdiction of their reepectiye goyemments, 
and to the owners, masters, and crews of such ships." 
This did not restrict the meaning of the general terms; 
it was only intended for, and could only apply to veaseb 
registered in her Miyesty's dominions abroad, when 9nch 
yeaeels were out of the jurisdiction of their respectite 
goyemments. As explanatory, and in additi(m to tho 
general terms of that part of the Act, it was also to ap^ 
ply to colonial yessels in this country. The Act of Par- 
liament (section 191) states that "eyery master of a ship 
shall, so far as the case permits, haye the same rights, 
liens, and remedies for the recoyery of his .wages which 
by this Act, or by any other law or custom, any sesnuin 
not being a master has for the recoyery of his wages.** 
He cited two decisions of the High Court of Adminlty 
in England, in cases of foreign masters of foreign yeeseta 
suing in this country for wages. Tho first case was tlw 
case of the American ship Milford, 20th March, 1858 
(Swabei/s Reports, p. 252), the rubric of which was, that 
" A statute general in terras, and intended for the protec- 
tion of nayigation, applies to foreign yessels within British 
waters.*' In that case, Dr Lushington stated that the 
words of the 191st section were undoubtedly broad 
enough to coyer the case of foreign masters; "but," he 
adds, " it is said that the 109ih section of the Act re- 
strains the application of section 191st to certain classes 
of yessels there named. The language there used, how- 
eyer, is affirmatiye, stating the cases to which the third 
part of the Act shall extend; there are no negatiye words 
which tend to show Uiat the Court should not apply sec- 
tion 191st to foreign masters and seamen. As there are 
no such words, is it consistent with justice that the Court 
should hold its hand in all these matters, and say that as 
to foreign masters it will impose a restriction not found 
in the statute? I think I am bound to apply the remedy 
giyen by the statute." The second case was that of the 
Jonathan Goodhue, decided in the same Court, 22d De- 
cember, 1869 (Sivahei/s Reports, p. 524), where Dr Lush- 
ington says, " When this case was first brought befon 
the Court, it was said that the American law would ex- 
clude the miMter froiQ the beii«fit of the •tftt«t6«>tW 
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it was a l^gal incident of the contract that the master 
Bhould hare no lien on either ship or freight for wages 
or advances. But pending that question, the Court de- 
cided, in the case of the Milford, that the remedy must 
follow the lex fori, and that a foreign master was en- 
titled to the same remedy against ship and freight as a 
British master. I adhere to that judgment, though I 
repeat what I then said, that it was a case of great doubt 
and di£Sculty. If the present case, therefore, had gone 
DO farther, I should have decreed payment to the mas- 
ter." Sff A. Alison, of Glasgow, had also decided a case 
on 29th January, 1862, of a foreign seaman applying 
under the Merchant Shipping Act, for recovery of wages 
from the master, a foreigner, before the termination of 
the voyage. He held that as the case was to be ruled by 
tbc law of America, where the seaman had contracted, 
I he had no jurisdiction under the Act. In giving judg- 
ment, he said that this case differed materially from that 
I of the Milfoid before referred to. That was a case of re- 
I medy, this, * * one in which the interpretation of an Ameri- 
can contract, and the rights of the crew of an American 
siiip, lie at the very foundation of the action." His case 
was not one of contract, but remedy, in so far as the sea- 
man had been discharged in this port. He had received 
as account of wages showing a bidanco of £11 9s 5d due, 
£7 9b 6d of which had been paid, but £4 retained nnlaw- 
fally. Had any contract been previously entered into, 
the account of wages and discharge had superseded it, 
and seeking remedy for or payment of the balance of 
wagn admitted by the account rendered in this country 
to be due, the petitioner was entitled to a judgment of 
the Court. 

In the course of the debate, a case was referred to 
vhich had been decided in the Liverpool County Courts, 
and was reported in the Shipping Gazette of 12th Janu- 
ary. The rubric bears *^ Jurisdiction in the Mercantile 
Marine, Parker r. Randrup, Piirvis v. JRandrtip,^* These 
were two actions for wages brought against a foreigner, 
the captain of a Danish ship, formerly sailing under the 
American fli^. The objection was tiJ^en that there was 
DO jnrifldiction, the parties and vessel being foreign; but 
the Judge was of opinion that he had jurisdiction, de- 
cided accordingly, and sent the case to a jury, who re- 
torned a verdict for the plaintiffs with costs. 

The Justices, as advised by their assessor, pronounced 
the following judgment: — 

This case is not quite new in the Scotch Courts. Sheriff 
Aliaoa decided a case of this Idnd Publin v. Husieyy to which 
Xr Blair has refened, reported in the Seottitk Law Magazine 
fcr Febmuy, 1862. The rabric of that case is as follows:— 
^ Mecoiumt Shipping Act, 1854 — ^Foreign Seamen — Beoovery 
^ ^ages. — ^A fordgn seaman applied by petition to the 
Sheriff under the Merchant Shipping Act, 1854, for recovery 
of wages from the master, who was a foreigner, before the 
{" ""in at ic n of the voyage, on the ground of cmelty and 
"■va^.of OQntract, and anticipated deviations in the home* 
ward Toyage. Held that the respondenty the ship, and the 
•AMI eracroe^iea being foreign, the Courts of this country had 
yjp riadictfon, and the petition dismissed." In this case of 
^n»a V. JiWn^, Sheriff Alison laid down the law very 
waily. In tiio first place, he says, "the present appUoa- 
^ ia nsted on the Merchant Shipping Act, 1854, and 
"M question is whether the provisions of that Act as re- 
p*^ tbe vemedies for the recovery of wages introduoed by 
*^y>y to the masteri and orewi of foreign ships regis- 
JW in foreign ports, and sailing under forrign oontraoti. 

W gttma rate of Soottiah law, w itated by Enlda^ 



B. I., chap. 1, sec. 87, is that a statute is to be limited to 
the persons and things which it spedfios, and not to be made 
apphoable to other persons or other things, however close 
a reeembianoe they may bear to those enumerated. Accord- 
ing to this rule there can be no doubt that the Merchant 
Shipping Act, which makes mention only of British ships, or 
ships registered in British possessions abroad, and the crewi 
of such dilps, cannot be extended by analogy or implica- 
tion to foreign ships, or the masters and crews thereof." 
He then goes on to discnss the English cases, and among 
others the case of the Milford, quoted by Mr Blair, and sums 
up the discussion thus-*" If this Court were to hold it oom- 
petent to extend the remedies provided by the Merchant 
Shipping Act, for the recovery of wages, to a case of such 
allegations on the petitioner's part, it would not be following 
out the decision of the House of Peers in the case of Don v. 
Lipman, or of Dr Lushington in the case of the Milford, but 
it would be in effect deviating from both ; from the first, be- 
cause it would be taking oogniBance of questions arising in 
American Uw, under an American contract, contrary to the 
rule that the lex loci eontradui is to determine that matter; and 
to the last, because it would be extending a decision expressly 
grounded on the specialty that there was no question of con-' 
tract in the case at all, to one in which the adjudication on 
such a contract, in a particular way, can alone support the 
action; and it would equally violate the fixed rule of the Scotch 
law, that a reme<Ual statute, limited by its words to particular 
ships and the masters and crews therewith connected, is not 
to be extended by analogy to the ships or crews of other 
nations not therein specifically mentioned.*' After reading 
the Mercantile Shipping Act of 1854, whether taken by itself 
or in the light of the Amendments which have been made 
upon it, it cannot but be held that Sheriff Alison's decision is a 
sound one. The Merchant Shipping Act of 1854 is, in a pre- 
liminary dause, declared to be divided into eleven part% and 
each of these parts contains a distinct portion of the law regard- 
ing Merchant Shipping. The third part of the Act oontaina 
the law as regards " Masters and Seamen," and the Introductory 
clause of that portion of the Act provides "that the various 
provisions of the third part of this Act shall have the follow- 
ing appUoations." The clause then goes on to specify the difie* 
rent < 'applications'* which the third part of the Act shall have, 
and provides that certain portions shall apply to colonial 
ships as well as to British ships, but there is no proviaion 
for the part of the Act being made applicable to foreign ships. 
If this case comes under the Act, it must come onder that 
portion of the third part of the Act which reUtes to ^'rights 
to wages, and remedies for the recovery thereof." As to these 
rights and remedies, the provision is that "so mneh of the third 
part of thii Act as relates to rights to vtages and remedies fot 
the recovery i3yereof^ shail apply to all ships registered in any 
of Her Majesty's dominions abroad, when swh ships areotU^ 
their respective governments, and to the owners, masters, and 
crews of such ships,'' and it goes on to say, that "the toAofe of 
the third part of this Act shall apply to all sea-going ships 
restored in the United Kingdom, and also to aU ships re- 
gistered in any British possession, and employed in trading or 
going between any place in the United Kingdom, and any 
place or places not situate in the possession in whioh suoh ships 
are registered, and to the owners, masters, and crews of suoh 
ships respectively, wherever the same may be." It is im- 
possible, alter reading this "application" dause, to come to 
any other oonclusion than that the Act was intended to apply 
to British ships, and to ships belonging to the Dependencies 
d Great Britain, and to the owners, masters, and crews of 
these ships; and that in the case of ships belonging to tha 
Dependencies of this country, the owners, masters, and orewa 
were to come under the operation of the Act only when the 
ships happened to be. out of the jurisdiction of the particular 
depcfidency to which they might bebng. The words of the 
"application" dause of this ^ird part of the Act are so dear 
as not to require ducidation, but they are duddated by tha 
amendment of the Act passed in 1855, and also by the amend- 
ment of last year. By both of these amendments foreign shipi 
are admitted to the benefit of the Mercantile Marine Aot m 
certain oases, but in certain oases only; and, on the prindi^ 
that the exception proves the rule, it must be held that they 
do not oome under the operation of the MereantUe Marine 
Aot» unless in those casea to which they a^e specially admitted. 
Indeed it would be abaurd and impertinent were the Lqgia* 
htwo of lUi ooiutry tolegi8lftt«tor brdga ibipci aQdmrnmi 
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and tliey do not pretend to do to, tinleaB in virtue of tome ex- 
press amugement oome to with foreign countries. Mr Justice 
Hunter, who is the Swedish Consul, knows that it is only in 
consequence of an arrangement with the Swedish Government 
that deserters from Swedish ships can be dealt with in this 
country, and that by virtue of a special enactment passed in 
tins country following upon the arrangement. The Justices 
are desirous to give the benefit of the remedies of the Ac^ so 
fiur as they possibly can, but they are quite dear that the pro- 
visions of the Mercantile Marine Act were intended only for 
the benefit of British or Colonial shipping, and cannot reach 
foreign shipping. They therefore find that they have no juris- 
diction in this case. 



10th Febbuart, 1863. 

SHERIFF COURT, TOBERMORY. 

(SHsainrs Cleqhobn avd Robkbtsok). 



Robert Galt/Juii., v. Allan M^Dougall, Jun. 

Bankrupt— Reduction — 1621, c. 18— Conjunct and con- 
fident. — A father conveyed the lease ofafarm^ stockin</, 
end the Jumiture and lease of an inn, to one of hU 
sans, the inductive clause hearing that the conveyance 
had been made ^^for certain onerous causes and con' 
siderations^ but not specifying these — tJie father after' 
wards became bankrujU-^held^ that the conveyance was 
reducible under 1621, c. 18, and by way of exception 
under the Bankrupt Act, and conveyance reduced 
accordingly. 

The putBuer is trustee on the sequostratcd estate of 
Allan M^Dougall, sometime grocer and provision mer- 
chant in Glasgow. He raised the present action against 
the defender, who is a son of the bankrupt, to have him, 
the son, dispoaBeased of the occupation of the farm of 
Ballochroj and the inn at Dervaig, in Mull, on the 
allegation that the bankrupt had fraudulently conveyed 
the lease to the son, and for .interdict against the son 
selling or disposing of any part of the stock or furniture. 
The defence was that tiie defender was tenant in pos- 
session, and that the stock and furniture were his own 
absolute property, and be produced a disposition, dated 
18th March, 1862, from his father of all the stock on jtbe 
farm and furniture in the inn, and an aaaignation of the 



In reply it was said that these deeds were reducible 
under the statute 1621, c. 18, and at common law as 
granted fraudulentlj, when the granter was insolvent, 
to a conjunct and confident person, to the prejudice of 
lawful creditors. 

The record was originally made up and closed on the 
petition and minute; but, on the case having been more 
fully disclosed at the debate, the Sheriff opened up the 
record and ordered condescendence and defences. 

The record having been again made up and closed, and 
parties' procurators heard thereon, the Sheriff-Substitute 
pronounced the following Interlocutor: — 

The Sheriff-Snbetitote having resumed consideration of the 
oKoeed reoordy produotionsy and whole process, and heard 
parties* proonmton thereon: Finds that there is soffioieiit 
evidence in process to make further proof unneosnanr: Finds 
that the nnoomplsted assignation of the lease of the htm and 
inn at fiaUoohroy doss not vast the raspoBdent with the rights 
ooAtwded iorj tbat the disposition Ifo« 83 of prooNi jm 



ezeeated by the bankrupt, Allan M'Dougall, in fiavonr ol Ui 
son, the respondent, while both must have been awaie 
that the bankrupt was insolvent, and was fraudulently grsnteii 
to the loss of his other creditors: Finds that it has been loood 
by the Sheriffs Interlocutor of 12th September last, ''that it 
is competent for the Sheriff, under the statutory provisioM 
referxed to, to set aside the deeds in question by way of tKoep- 
tion, if found to be alienations by a party insolvent and aotour 
bankmpt, and to be voidable by statnte or at common law;" 
and accordingly reduces, dischaiges, and sets aside the said 
deeds, dated 18th Mardi, 1862, being No. 23 oC praoew 
Finds tbat the petitioner, as trustee for the bankmpt s credi* 
tors, is entitled to the furniture, bed and table linen, and 
other effects in the said inn, and to the stock, crop, and iapl» 
ments on the said ham, : Thvnion, grants interdkt and wa^ 
rant to diapo ssci the respondent, and all others olaiming i^ 
under him, from said premises, and to lock up and seonrs tiie 
same against interference therewith by the respondent or othsn 
claiming right nnder him; and grants warrant to tlie peti- 
tioner, as trustee forssaid, to enter into po ss e ssi o n of Mid 
premises, and of the whole stock, cattle, furniture, and other 
eftcts thereon: Finds the respondent liable in expensei^ aUowi 
an aooount thereof to be lodged in process, and rsmits the 
same, when lodged, to the clerk of Court to tax and rsport) 
and decerns. 

NOTB.— The Sheriff-Substitute has given this case his aadooa 
connderation, and has arrived at the conclusion that there ii 
sufficient evidence in process to enable him to form an opinloB 
and give judgment. The inoompiete assignation of the Ism 
is not suffident to vest the respondent with the right enjoytd 
by his father, the bankrupt, even suppodng there was so 
question as to the good fiiith of the tnmsactioa othsrwiia. 
Una document is relied on by the respondent; but, wanting m 
it does the signature of one of the parties to it, and the test* 
Log danse, it proves nothing — ^not even when and where it wv 
executed by the respondent and his fatiier, the bankrupt. It h 
no deed, and therefore not susceptible of being reduced, tha 
Sheriff-Substitute would certainly regret this, were the cm 
otherwise free from the suspidon of want of good faith. WKh 
reference to the disposition executed by tiie bankmpt on 
the 18th March, 1862, whereby he conveys the stodc, ftimi- 
ture, etc., at Ballochroy to the respondent, the drcumstaiKMi 
connected with it, on the respondent's own showing, aie 
such that the Sheriff - Substitute thinks it should be est 
aside. In the first place, the narrative of it is eztmnelj 
short and unsatis&otory, and merely says — "For osrtsiA 
onerous causes and considerations, have sold," etc. It doei 
not say what these were — ^that there was any price paid, aid 
there is no reodpt for any sum in it. Ihu want gives an 
unfavourable impression of the transaction, and would, nndsr 
less questionable droumstances, render the deed liable to 
challenge. In the next place, it appears from No. 18 of pro- 
cess that the bankrupt began to order furniture for the ion at 
Ballochroy on the 19th December, 1861; on the 2l8tof tiie 
same month he applied to Mr Forsyth, tiie proprietor, for sa 
assignation of the lease of the inn and fiurm to Ids son (the 
respondent), and it is imposrible to avdd the conclusion that 
these concurrent steps were adopted with the prospective view 
of benefitting the respondent, and as the bankmpt was then 
unable to meet the demands of his creditoTB, of benefttiiDg 
him at their expense. (See the productions refenred to in 
article 10 of the condescendence.) The repondent's own sc- 
count of the transaction fiavours this view. Bh first statemeat 
says:— *' That on or about the month of December h»t the 
respondent was pressing his father for a settiement of aooooati 
between them, when he, in order to satisfy the respondent^ 
daim, offsred to sell to the respondent the hrm and inn at 
Ballochroy;" and, as appears from No. 18 of prooea, the 
bankmpt b^gan cffdering furniture far the inn he thus offned 
to sell on the 19th of that same month. Then the respondentli 
fifth statement is as foUows:— " That a valuation having been 
made of the lease of and stodc on said fiurm and inn, amoimi- 
ing to £468 16s, this sum was, on 18di Maich last, paid by 
the respondent to the said Allan M'Dougall, and on that di^ 
he got poBsesuon of said farm and inn." There is evidenoeiB 
process to show that no sudi sum was naid that day. sod 
there is none to show that it was. Thereisno wcrdof it lA 
the deposition, where it might naturally be espsoted, ssi 
ought to be; and the benkrupt states in his eiamtiiatioo tM 
the only sum he can oondesoend on as naid in cash was £liO 
on iih Jvly, 1W0| Md m l^ tb« Maboo of tbtpviniMI 



BHSBXFF COUBT BEPOBTfS. 



ii 



pcioQ. Thin migfatliaTe bean »Mtt2omentb«feweeii the &th«r 
ud Mm fti the iiippoted date of the ditpodtUm, hut there wm 
BO peymeal made then, except perhaps the £63 16i. Then the 
pomon of the bankrapt and respcmdent was that of debtor 
ind creditor. Now at that tune the bankrapt and his son, 
te venondent, ooold not have been ignorant of the state of 
1km bauonpt's afikirs, as instraoted by the various p r ooes s es 
wad diBgeness against him, produoed in process; and that the 
nn got a preference midue and improper over the other 
oieditois is manifest He might have been a creditor of the 
flithw— there is nothing wrong in that — but there is something 
Tery wrong in his daim being satisfied by having, for instance, 
fttnitnre out of Mr Baird's shop handed over to him, leaving 
Mr Bsiid to noover payment by nmking as a creditor on the 
benkrapf s estate. It is not easy to conceive a transaction of 
a more fraadnlant nature. There can be no reasonable doabt 
tisik this transaction was the oummencement of the assigna- 
tions of p r operty in favoor of his sons, which in the case of 
tvo of them are so unequivocally fraudulent as to have subjected 
te bsnkmpt to a criminal prosecution ; and the fiMt of this 
baiag the first, sad the one farthest in date from the bsnk- 
raptor, does not make it less questionable, or confer upon it a 
IhIb objectionable ehaiaoter. 

This Interlocutor was appealed by the defender, and 
the Sheriff thereafter pronoonced the following jndg- 
meot: — 

The Sheriff having conridered the appeal for the defender, 
ud whole process, uid no reclaiming petition having been 
lodgad : Finds that it suflSciently appears from the record sod 
piodackioos, that the disposition Ko. 28 of process was 
gantad by the bankrupt^ when insolvent^ to his son, the de- 
nnder, li conjunct and confident person, without any true, 
Jait» and neeesssiy causey and without a just price really paid, 
sad to fthefvejudioe of craditors in debts previously contracted 
by Urn, and, with this variation on the findings as to thessid 
diporition, adheres to the Interlocutor apposed against, dis- 
auaei the appeal, and decerns. 

Kon.— 'The Sheriff sgrees with the view the Sheriff-Sub- 
ifitnte takes of the esse, and thinks it is not neoesssry to 
Ht aside the uncompleted asrignation of the lease. As re- 
prds the disposition of the stock and ftumiture, had the de- 
nnder set forth any relevant case in defence he would not 
bsve disposed of the esse without a proof. But it appesrs to 
tke Sheriff that the defender has not done so, for from the 
my Buspioous circumstances he was bound to explain clesrly 
the nature of the trsnsaction, if it was one traly of an onerous 
lad htma JSde nature. But in place of that, his statements are 
vagoe, amlnguoos, and contradictory. Taking statement 5 
ilrag with statement 1, and with the examination of the 
bsnnnpt, which the defender (Ans. 15) merely refers to for 
its terms, the Sheriff can find no relevant averment of a true, 
jttit, and neoeeeary cause for the alienation in question, nor of 
a jest price really paid. And in statement 8 the averment 
of aolvency is so qualified by the words " so fiur as known to 
the defenw," that it amounts to no more than the allegation 
that the deliender was not, at the date oi the deeds, aware of 
Ui fiither's insolvency. The disposition must, therefore, be 
tnsted as an alienation granted without onerous cause, and in 
defraud of lawful creditors, which all the collateral drcum- 
•tanoes tend to bear out. 

id. William Spbott, Tobermory; Thos. Abvot, Glasgow. 
AH. J. M. May, Tobermory; W. B. Faulos, GUsgow. 
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Alexander M^Connochie, v, Gordon Wkbster 

AND OtHSBS. 

Po(««— Parent and Child. — A party became chargeable to 
ajHirUh and uhtdined aliment; the parish sited two of 



ike pauperis sont-in'taw for repetition. Held that (Jb« 
sons'tn-law were not Uable^ and action disttiieaed, 

Ttos was an action of relief at the instance of the porsaer, 
the Inspector of the Poor for the Parish of Strachan, 
against Alexander Findlay, a son, and Gordon Webster 
and George Donahl, sons^in-Uw of Robert Findlay, for 
certain advances made by the pnrsuer*s parish to Robert 
Findlay, who had become chargeable thereon. The 
action was defended by the sons-in-law, on the ground 
that they were not liable in the maintenance of their 
&ther-in-]aw, as their wives had no separate estate, and 
that they had received no tocher with them. The case 
began in the Small Debt Court, but was remitted to the 
ordinary roll. After a record had been made up and 
closed, and parties' procurators heard thereon, the 
Sheriff-Substitute pronounced the following Interlocu- 
tor: — 

The Sheriff-Substitute having heard the procurators for 
the pursuer, and for the defenders, Gordon Webster and 
Geoige Donald, assoilzies the said defenders firom the oondu* 
sions of the action: Finds them entitled to expenses, of which 
allows an account to be given in, and when lodged remits the 
eame to the auditor of Court to tax and report, and decerns. 

NoTS. — ^The pursuer is Inspector of Poor for the parish of 
Straohan, and he sues the defenders, Webster sod Donald, for 
repayment of certain alimentary advances made by him to 
their fsther-in-law. The defenders deny their liability. They 
allege that they have received no todier wiUi their respective 
wives, and that the wives have no separate estate of any kind. 
The pursuer does not controvert these allegations, but he main- 
tiuns, nevertheless, that the defenders, whose ability to pay 
must in the meantune be assumed, are liable to contribute to 
the aliment of their &ther-in-law so bug as thur respective 
wives remain in life. QThe question of law thus raised presents 
itself for decision for the first time. The pursuer was unaUe 
to dte any precedent in support of his daim. The question 
has been twice raised before, but it has never been dedded. 
On the first of these occasions (Laidlaw, 3d July, 1882, 10 S. 
US) the observations of the Judges seem rather to have fa- 
voured the liability of the son-in-kw. On the second occasion 
(Bfacdonald, 20th June, 1846, 8 D. 881) the observations of 
the Judges (more particularlv of the Lord President and 
Lord Mackenzie) seem decidedly to have disconntenanoed 
the notion of the son-in-law being liable. The nearest 
parallel case dted by the pursuer was the decision (i>im- 
am V. HUl, 28th February, 1809, and 17th February, 
1810, F. G.) that a father-in-law is liable to support his 
daughter-in-law during his son's lifetime, if the son be un- 
able to maintain her. This decision was reached after con- 
siderable hedtation on the part of the Court. It therefore is 
not a case the' prindple of which is readily to be extended. 
But taking that prindple in its widest application, it does not 
indude the present case. The prindple (so far as it can be 
gathered) was, that the fkther being liable to support his son, 
was Uable to support his son*s wife, as beang part of his son's 
family, and thus for the time as it were part of his own 
famUy. This prindple dearly does not extend to the case 
of a son-in-Uw, who can in no sense be said to form part 
of the family of his fiather-in-Liw. Looking at the ques- 
tion then as one left entirely open by previous decisions, the 
Sheriff-Substitute has not felt himself entitled to pronounce 
the son-in-law to be liable. The daim against the son-in-law 
seems in the first place to want the chief feature which ought 
to characterise a daim for aliment. It could not be main- 
tained that the obligation would be redprocaL The law of 
nature is a sufficiently loose expresnon, but every one would 
perodve that its limits had been exceeded if a utther-in-law 
were to be held bound to aliment his son-in-law. It is ques- 
tionable if the son-in-law would be permitted to make a 
demand for aliment even for his wife, against his &ther-in- 
law mdesB he were willing for the time to sever the marriage 
tie, and to allow her to return to her father's houses ifhe 
should prefer, to ofifor her aliment there. 

In tlie next place, it does not appear to the Sheriff-Substitute 
that the claim can be supported on the groimd that the obli- 
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gation to aliment her ftkher foniui a debt againat the wife. 
It was not a debt Againat her at the date of her mairiege. 
The caae of Macdonald, already referred to, establishes that 
the obligation to aliment oomes into existenoe onlj at the 
time when the neoessitj or poverty of the person to be ali- 
mented ocours. This being so, the obligation is affected by 
the status of the alleged obUgant at that time. It is, for ex- 
ample, hia domicile at that time, and not his domicUe at the 
banning of the relationship, which determines the law by 
which the obligation is to be ascertained. Was then the 
status of the daughter auch, at the time the necessity in this 
case arose, as to have rendered her liable for thia debt! 
ETexything haa been changed. She is no longer a member of 
her father's family, but has entered another family; has ac- 
quired new rights and new obligations paramount to those 
formerly attaching to her. The circumstance of her being 
•till so far connected with her fonner family as to be entiUed 
to succeed ab intatato from her father is immaterial in the 
present question, as the test of the right so to succeed is — as 
the example of brothers may show — no test of the obligation 
to aliment. 

In a question like the present, involving general principles, 
it is not immaterial to ascertain the view of it which has been 
taken in the sister country. It has been held in England 
{Rex T. Mwiday)y 1718, 1, Strange, 190), that the son-in-law 
is not liable; and though the decision rated on the construc- 
tion of an English statute, that construction proceeded on the 
view that the statute could be extended no further than the 
law of nature went before, and that the law of nature did not 
reach this case. 

In oonduaion, the Sheriff-Substitute will observe that it ap- 
pears to him that the queation here raised is one more for the 
consideration of the Legislature than for that of a Court of 
justice. It is not a case merely requiring the application of 
known principles to new combinations of facts. Circum- 
stances such as might have raised this question must often 
have occurred before, and the very fact that no decision has 
yet been obtained on the point seems of itself to indicate an 
opinion on the part of the profession that the claim was one 
whldi there was no principle existing in our law competent to 
make good. It would be of course beyond his province to 
discuss the considerations which might move the Legislature to 
establish a rule such as that now contended for by the pur- 
suer, but it is within the province of the Sheriff-Substitute to 
remark, that the expediency of having the rule established is 
at least by no means so apparent as to afford any presumption 
in favour of the idea that it must already exist in some latent 
form, because it is quite conceivable that in certain dicum- 
stanees the rule, if established absolutely, might sometimes 
operate as an encouragement to improvidence as regarded the 
parents, and as a restraint on marriage as regarded the daugh- 
ters. As the law stands at present, the obligation seems to 
be one of those the performance of which the State haa not 
seen fit to render always imperative, but has entrusted to the 
dictates of proper feeling and of self-respect. 

This Interlocutor was appealed, and after a hearing 
the Sheriff (Mr A. B. Shand) pronounced the following 
judgment: — 

Having heard parties* procurators on the pursuer's appeal, 
and considered the closed record, adheres to the Interlocutor 
of 15th October, 1862, complained of, disnusses the appeal, 
and decerns. 

Note. — This action originated in the Small Debt Court, 
and was by the Sheriff-Substitute remitted to the ordinary 
Court, on account of the general importance of the question 
which it raised. The pursuer is the Inspector of Poor for the 
parish of Strachan, and he sues the defenders for repayment 
of a sum of £5, being the amount of advances made by the 
Parochial Board of the parish of Strachan, during the period 
from 16th August, 1861, to Uth May, 1862, to Robert Find- 
lay, residing at Fitradie, who has become chargeable on the 
funds of the parish. The defenders, Gordon Webster, fanner, 
Knockhill, Strachan, and George Donald, farmer, Lochton, 
Banchory Teman, are sons-in-law of Robert Pindlay, having 
respectively married daughters of his, and the claim against 
them is maintained on the broad, general ground that sons- 
in-law, possessed of the means of doing so, are bound to ali- 
ment their fathers-in-law on their falling into indigent circum- 
stances. 



On the one hand, it la not disputed, or at lei«t, for fhs 
purposes of the prssent judgment^ it is assomad, that tks 
defenders are in such oiroumstaaces as would enable them to 
maintiun, or to oontribate to the maintenance of their btfisr* 
in-law. On the other hand, it is admitted that the defandai 
received no means or estate with their wives on their respao* 
tive marriages; that their wives have no separate meaos m 
estate of their own; and that it was not until some time afksi 
the mairiage of the defisaden respeotively, that Robert Find* 
lay fell into such oircumstanoea as to render him ohasveable 
on the funds of the pariah. 

The Sheriff concurs with the Sheriff-Snbstitnta in thiakiag 
that no legal liability rests on the defenders in respect of tlis 
pursuer's daim. The queation raised does not appear to faavs 
been setUed by any dedaion of the Supreme Courts. In two 
cases a similar queatbn appears to have been before the 
Court In the former of these— the case of LaidUmo ta 18S3, 
referred to by the Sheriff-Substitute — the Court gave no 
decision. Observations, however, fell £rom Lord X^esideat 
Hope and Lord GiUies indicating a leaning towards the 
opinion that liability did exist against a son-in-law, in cinnm* 
stances similar to the present, but, at the same time, tha 
former stated that he was not prepared to decide the can^ 
and suggested that the case was one fitted for eztra-judidal 
arrangement, and this suggestion was adopted by the partiei. 
In the subsequent case of MaedoMid in 1846, also tefened to 
by the Sheriff- Substitute, the opinions of Lord Prssidoit 
Boyle, Lord Mackenzie, and Lord Fullerton, were agalnrt 
admitting or introducing such liability; but as the defenden 
against whom the chum was there maintained were dconailed 
in England, and as the Judges were unanimooaly of opaem 
that the question of liability depended on the law of the cook' 
try in which the defenders were domiciled, there was no de- 
cision as to the law of tiiis country. 

Holding the question, therefore, to be undecided, the Shoriff 
is of opinion that theare is no legal principle on whicfa, \rf tfao 
htw of Scotiand, the pursuer's claim can be maintained. Tlw 
obligation for maintenance or aliment is redpvDoal beiMi 
parents and children. In every case, however, the obligatiM 
which arises ttom the relationdiip is dependent on the abflity 
of the party, whether parent or child, to meet the daim. 
The daim is not like one of ordinary dvil debt which a party 
is entitled to enforce by action and diligence, without lefo- 
renoe to the question of the ability of the debtor to pay, but 
the foundation of legal liability is, besides the neoessaiy ida* 
tionahip, the poaseasion of means to meet the daim. It is a 
complete anawer to alleged liability, if the party against wbon 
the claim is made has not the abiHty to meet it. 

If the daughters of Robert Findh^y who married the defen- 
ders were possessed of separate means or estate of thdr own, 
and thus it oould be shown that they were possessed of the 
means of meeting the pursuer's demand, the case would stand 
in quite a different position from that in which it la. But the 
defence truly is that» so far as they are ooncemed, they have 
not the means of mainteining or contributing to ^e mainten- 
ance of their father, and oannot therefore be liaUa to do so. 
The pursuer has recc^irnised the sufiBdenoy of this defence, and 
has not called them as parties to the action. 

On what ground then is it maintained that the defender^ 
as their hus^ds, are liable? It is said the liability of the 
defenders arises from the cironmstauoe that they are bound to 
|)ay the debts and fulfil the obligations of their wives. And it 
is quite true that they are bound to pay aU such debts, and 
fulfil all obligations resulting in pecuniary claims which arose 
before the contraction of the marriage; but no farther. It 
appears to the Sheriff that it cannot be successfully maintained 
that the present is a claim falling under that description. He 
cannot think that it is the law of this country that a man by 
marriage imdertakes, in addition to the ordinary dvil debta 
for which his wife had become bound, that he shall maintain' 
those relations of hers who may be in poverty at the time of 
the marriage, or may fall into poverty afterwards, and who 
would have a claim against her if she had remahied unmairied, 
and so liable to fulfil personal obligations and were possessed 
of the means of doing so. The claim is not one of dvil debt 
contracted at the date of the marriage, but arising from a 
natural duty and obligation it oomes into existence firom the 
particular circumstances in which the relative claiming alimeat 
happens to be pUoed, and only at the time at which these 
drcumstonces warrant a demand for relief. In the case of 
AUkCa V. Andmm, 27th May, 1815, Hrnit's DecUknt, p. 217, 
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ii WM found that a huBband was liable for the aliment of 
DAtaEBl children of which his wife was the mother, and which 
were bom some yean before his marriage. The claim in that 
caM WM for payment of five years* board and aliment, and the 
report bears that it was held on the bench that like other civil 
debts "of hers contracted while she was sin^e, this claim 
passes against her husband on her marriage/' £ut the claim 
of aliment for a natural child is in a position altogether differ- 
ent from a dum like the present. It is regarded as a proper 
dvil debt) "so much of a debt that the pursuer would be en- 
titled, in the sequestration of the debtor, to claim on his 
estate," as is expressed by Lord Ivory in the case of ClarJ;:9on 
V. Flemxng, 7th July, 1858, in an opinion in which his lord- 
ship pointed out the distinction between such a claim of debt 
sod a claim of aliment like the present. 

In Sngland it was settled on the principles of common law, 
which appear to be substantially the same as those of the law 
of Scotland, that a step-father was not bound to aliment even 
the lawful children of his wife by her former marriage, she not 
iMing possessed of any separate means or estate at the time of 
hat marriage to which he had acquired right ; and this on the 
ground that while on the one hand the wife by her marriage, 
and in the absence of personal estate, became herself incapable 
of fulfilling or affording the means of fulfilling auy personal 
obligation, on the other hand her husband by his marriage 
iBCOTed liability only for proper dvil debts or obligations 
contracted by her, and that a claim for aliment by the children 
or other relatives was not a debt of this nature. And liability 
was imposed by statute on a stop-father to support the children 
of hie wi£e*s previous marriage. 

In Scotland it does not appear that the question of the 
liability of a step-father, who has received no means or estate 
by the marriage, to support children of his wife's first marriage 
has eyer been raised. It appears to the Sheriff that even in 
that case the same principles which were held to negative 
HabiEty in England would probably apply with equal streugth 
ioearding to the law of Scotland. But it is not necessary, in 
deciding the present case, to carry the principle so far. There 
may be considerations in the case of children who had, at the 
date of the marriage, been dependent on their mother and 
resident in her home which would not apply in a case like the 
present. In the opinion of the Sheriff the claim of a father 
•gainst Ids daughter for maintenance, whether existing at the 
date of the marriage or emerging afterwards, is not a debt or 
obligation of such a character as to impose liability against the 
bns^nd. So far as the married daughter without a separate 
eitate of her own is concerned, the ability to meet the demand, 
which is a necessary element in creating liability, is awanting, 
and her husband is not liable to fulfil an obligation for which 
no liability attaches against her. On these grounds the Sheriff 
ii of o^nlon that the punuer's claim is not well founded. 

Act, JoHH Falooveb. Alt. Gso. Scott Gaibd. 
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NORVAL 17. WrIOST. 

Dmnigoft— Trespass by Catile— Act 1686, c. Ih—CatOe 
going along a narrow unfenced road strayed into a 
jidd and did damage— held, that (he Act 1686, c. 11, 
I did not apply <i hut damages awarded at common law. 

This action is raised at the instance of John Nerval, 
tenant of the farm of Upper Cheyne, against William Wright, 
tenant of the fann of Northbraes, and concludes (1), for certain 
penalties said to be due, under the Act 1686, c. 11, on ac- 
oount of a trespass said to have been committed by the de- 
fender's eattle on a field tenanted by the pursuer ; and (2), 
fcr a oertaiA sum as compensation for damage said to have 
been dona, through that trespaaa, to the orop growing on that 

It aman that there is a publio nnfeooed road naannff 
ttHKmgh tht punoer'* Uxm^ mi Oftt wbUs the detodor^ 



servants were driving homewards a large drove of cattle, 
(upwards of a hundr^l in number,) they came by that road, 
and that while they were at a portion of it which passes along 
a field of turnips, the cattle strayed from the road and did some 
damage, more or less, to the crop. 

On these 6u3ts the pursuer founds his daim. The defender 
rests his defence on three grounds. He says, (1), that he is 
not liable under this action, because the pursuer, in the course 
of farming operations, unduly encroached on the road, and 
that it was thus his own fault that the road was not wide 
enough for the cattle. The defender also maintains, (2), that 
he is not liable in the penalties sued for, because the Act 
1686, c. 11, does not apply to a case like the present; and (3), 
that he is not liable in the damages sued for, because he was 
only putting the road to its legitimate use, and that his ser< 
vauts having done all they could to prevent the cattle from 
straying, he was thereby freed from responribility for the 
consequences. I shall notice each of these defences in suo* 
cession. 

The first defence raises a question of fact, and upon it the 
import of the proof is against the defender. The evidence in 
this case has failed to &ow that the road was ever anything 
else than a narrow cart track of a few feet in width. 

On the second defence I have formed the opinion that the 
defender's contention that the Act 1686, c. 11, does not apply 
to a case Uke the present is well founded. The statute recites 
the damage sustained through the not herding of nolt, sheep, 
and other bestial in the winter time; and it enacts that aU pos* 
sessors of lands shall cause herd their animals during the whole 
year, as well in winter as in summer, and in the night time shall 
keep the same in houses, folds, or enclosures. Then comes the 
sanction of the Act, which is that those who contravene the 
enactment above narrated shall be liable to pay a oertain 
penalty "for ilk beast they have going on their neighbour's 
ground, by and attour the damage done." Now, considering 
the terms of the preamble, and the terms of the enactment, I 
think it clear that the statute was directed against the evils 
caused by animals straying from the grounds on which they were 
grcLsingf in consequence of unsuffldent herding or fencing. It 
is directed against such evils, as efficient herding, as well in 
winter as in summer, and efiicient enclosing in the night time 
will prevent, and the words of the enactment are meaningless, 
or out of place, unless it be conceded that the object in the 
view of the Legislature was to cause the owners of animals 
which were grazing^ to confine t^em to their own lands. That 
was dearly the primary object of the statute, and I think it 
plain that the Act was never intended to apply to such a case 
as the present, where the trespass was not from the lands pos- 
sessed by the owner of the animals, but from the public road, 
along which the animals were being driven. The intention 
of the Legislature being thus left in no doubt, it would be 
contrary to the usual mode of interpretmg penal statutes to 
extend the Act beyond that intention, imless the enacting 
words very precisely and explicitly required it. In Uiis case 
they do not. In order to apply the Act to tiie present case 
it would be necessary to read some expressions in the Aot as 
if they were superfluous, and to take other expressions in a 
plainly wider sense than the Legislature used them. That 
would be rather a dangerous way of interpreting penal sta- 
tutes, and in the present instance it would lead to the conse- 
quence (certainly uncontemplated) that every person, driving 
a herd of animiUs along an unfenced road, would be liable in 
a penalty each time that any one of them diverged a few feet 
to the right or left. On these grounds I am of opinion that 
the statute does not apply. 

The third defence raises the point, whether, at common law, 
there is any remedy for the damage the pursuer has sustained t 
I think there is. The defender was entitled to use the road, 
but he was entitled to put it only to such uses as it was 
adapted for; and if it was too narrow to adnut of so large a 
drove of cattle as he took along it being taken — even with aU 
the care with which he says his servants acted — without 
damaging the crops, that just shows that the road was un- 
^tted for the purpose to which he applied it, and accordingly 
that it should not have been used for it When the public 
possess a road of only a few feet in breadth through private 
- property, it is manifest that no one is entitled to use that road 
just as if it was a road of the fuU width of forty feet Had 
this been the only road available to ths defendvi that might 
have nsde the aaestion more diffioolt, but adnitedly than 
wwt othtTi though p«rh»p« longw, roads op«a t^ Uo. Tbi 
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ciefender should have used theue roads, or if he was determined 
to use the one in question, he should have sent his cattle along 
it in such numbers and with such sufficient attendance as might 
have kept them to the pathway, to which alone he, as one of 
the pubUc, had right. 

It accordingly seems to me, on the ground I have just Btat4 
ed, that the defender has committed a trespass, and that there- 
fore he is liable in damages. On the question of the amount 
of damage suffered the evidence is very vague; but the injury 
does not appear to have been great, and will no doubt be s^- 
fidently compensated by the sum of ten shillings, which I shiiU 
award. 



IGth Febkuarv, 1863. 

SHERIFF COURT, STONEHAVEN. 

(Mb Sheriff Wilson.) 



Andehsox i;. IMain. 

XrespAfls—Dainagc — 1686, c. 11. — Damages awarded for 
cattle trespassing in an unenclosed field under the Act 
1686, c. 1 1, althoitgh the cattle were under charge of a herd. 

The pursuer is the tenant of a farm next to which the 
defender has a right of grazing on a piece of ground be- 
longing to a diiierent proprietor. The action is raised to 
recover daniages which the pursticr alleges he has sus- 
tained by the defender's cattle having trespassed on a 
field of tares belonging to him. The defender denies 
that his cattle trespassed, and he maintains furtlier that 
he is not liable in payment of damages, even supposing 
them to have been sustained, as he had employed a herd 
sufficient to have kept his cattle on their own ground if 
his neighbour had not put in their way a tempting crop 
in an unenclosed field. 

I think it proved that the defender's cattle did tres- 
pass and do damage, and I think it follows from that 
that he must make compensation. The Act 168G, c. 1 1,* 
which has been held to apply to unenclosed grounds 
(Pringle v. M'Kac, 31st January, 1829, 7 S. 362) states 
in absolute terms, that those who allow their cattle to 
trespass arc (besides incurring other penalties not sued 
for in this action) to be liable in repayment of *' the 
damage done," and if there be some hardship on the de- 
fender, in being compelled by the pursuer's operations 
to be at the expense of additional herding, the remedy 

* The Act 1686, c. 11, is as follows:— 

Act for Winter Herdikg, June 8, 1686. 
Our Sovereign Lord, considering the Prejudice and Damuage 
which the Liedges do sustain in ti^eir Planting and Indosures 
through the not herding of Nolt, Sheep, and other Bestial in 
the Winter time, whereby the young Trees and Hedges are 
eaten and destroyed. Doth, with Advice and Ck>QBent of His 
Estates of Parliament, Statute and Ordain that all Herotors, 
Life>renterB, Tennents, Cottars, aud other PoBsessors of Lands 
or Houses, shall cause herd their Horses, Nolt, Sheep, Swine, 
and Goats the whole year, as well in Winter as Summer, aad 
in the Night time shall cause keep the same in Houses, Ifol^s, 
or Indosures, so as they may not eat or destroy their Neigh- 
bours* Grounds, Woods, Hedges, or Planting, Certifying such 
as shall Contiaveen they shall be lyable to pay half a merk, 
toties quctiet, for ilk Beast they shall have going on their 
Neighbours* Ground, by and attour the Damnage done to the 
Grass or Planting: And Declares, That it shall be lawful to 
the Heretor, or Possessor of the Ground, to detain the said 
Beasts until he be payed of the said half Merk for ilk Beast 
^ond upon his Ground, and of his EnMnses in keepng the 
nmtj and this but prcnudioe of any former Acts of ParUa* 
l»«iit a«d« fig»init Cwtroyer* of PUDtiPg and laclomro. 



18 for him, or for the proprietor of his grazing, to call 
upon the adjoining proprietors to fence the lands at their 
mutual cost, under the Act 1661, c. 41. 

The damages sustained in the case being small (the 
action having been brought it appears chiefly to deter- 
mine the question of law), decree will be limited to Uie 
sum of five shillings. 

Act, Cbockatt. Alt, Caibd. 



23d Fkbbuabt, 1S6o. 

SHERIFF COURT, GLASGOW. 

(SHBRiifFs SiK A, Alison and Bell) 

Julius Libbeut v. J. W. Guild. 

Mercsintilc Guarantee — Principal and Agent.— 7Ae 
affairs of a mercantile company became emharrasHtl^ 
and they granted a factory and commission in favour of 
an accountant. The factor granted a letter of gnar- 
antee^ qua factor^ that certain hills accepted hf tht 
company would be retired at maturity; hut before thai 
period arrived the company became bankrupt^ and were 
setpiestrated. In an action for payment of the bUlt 
against the factor — /tcW, that he was liable personallj 
under his letter of guarantee. 

The summons in this action concluded for payment of 
£101 14s 2d sterling, being the loss and damage sub- 
tained by the pursuer in consequence of the failure of 
A. P. Coubrough & Co., printers, Strathblane, or of the 
defender to deliver to the pursuer printing to the extent 
of one half of two biUs for £180 and £1 10 sterling re- 
spectively aftermentioned, such delivery having been 
guaranteed by the defender in terms of a letter of 
guarantee granted by the defender to the pursuer, dated 
3d January, 1862, confirmed by and referred to in a 
letter granted by the defender to the pursuer, dated the 
2d day of April, 1862, in the circumstances followiog. 
The pursuer granted the two bills for £130 and £140 
respectively, dated 3l8t December, 1861, to the said A. 
P. Coubrough & Co., in anticipation of the payment of 
printing to be delivered by them on condition of the de- 
fender guaranteeing that printing to the extent of one 
half of these bills would be delivered, which the defender 
guaranteed by the letter of 3d January, 1862, before 
referred to. The firm of A. P. Coubrough & Co. de- 
livered printing only to the extent of £33 5s lOd, and 
were sequestrated in the mouth of January, 1862. The 
bills fell due upon the 2d of April, 1862, and one half of 
the amount of them, less the printing delivered, was re* 
newod for three months — the pursuer granting and do« 
livering to the defender an acceptance in blank for the 
simi. of £101 14s 2d (which the pursuer has now found 
to have been filled up with the name of the defender's 
firm as drawers), and the defender granting the letter of 
2d April, 1862, acknowledging that that acceptance was 
in renewal of the balance of one half of said bills after 
deducting the printing delivered. The acceptance for 
£101 148 2d fell due upon the 5th of July, 1862, and 
was retired by the pursuer. No printing, other than 
to the amount of £88 5a lOd, has been delivered to ^^ 
punuor by {be mi Ai Pi Coubn^ugh & Coi Qt bf tU 
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diifeDder, and the sam sued for ig th^amount of one half 
of the two bills before referred to, lees the printing de- 
Ihrereii, with interest on the said sum of £101 148 2d 
from the 5tli day of July, 1862. 
The letter of guarantee^ was in the following terms: ) 

Glasgow, 3d January ^ 18G:}. 
Sir, 

As yon have this day ^ven A. F. Conbrough & Co, 
two bills for £130 and £140, 1 guarantee you delivery of 
printing to the extent of one half thereof, and failing 
raoh d^very of printing before maturity of the bills, the 
nid one half to pe renewed for three months. 
Yours truly, 

(Signed) J. Wyllib Guild. 
Jolita Liebert, Esq. 

The defence was set forth {n the following minute: — 
The defender's procurator stated the defender's grounds 
ofdefeDcetobe— 

1. A denial of the claim set forth, as well as of the 
penonal responflibility imputed, and generally a denial of 
the averments contained in the summons, under reference 
to Um documents therein mentioned, for their terms, and 
in 80 far as differing from or inconsistent with the foUow- 
iog eiplanatioQfl, viz.: — 

2. That the defender acted, as was well known to the 
ponaer, in the capacity of factor and commissioner for 
A. P. Coubrough & Co., under and in virtue of a deed 
of factory and commission granted by them in his favour, 
of date the 4th day of September, 1861, in accordance 
with an arrangement which had been come to between 
the said A. P. Coubrough & Co. and their creditors, and 
it was exclusively in that capacity the defender was 
IvoQght into contact with the pursuer, and granted the 
letter of guarantee of 3d January, 1862, and subsequent 
letter of 2d April, 1862, referred to. 

3. That said letter of guarantee accordingly involved 
&o peraoDal obligation so far as the defender is concerned, 
hi simply bound his known constituents, A. P. Cou- 
brough & Co., to print for the pursuer goods which he 
bad sent them for that purpose, to the extent of one-half 
the amount of the two bills referred to in the summons, 
or faOing the delivery of such goods before said bills fell 
dtte, then to renew said bills to the extent of one-half for 

I three months — ^the avowed object of the pursuer (who 
bad been in the practice of granting acceptances to A. 
P. Coubrough & Co. in anticipation of printing to be 
^rwards delivered) , in asking for such eventual renewal, 
being amply that of being kept out of actual cash ad- 
Tuces fior a farther period of three months. 

4. Moreover, said guarantee has been fully imple- 
mented. In the first place, the pursuer admitted, and 
^ admits, that printing had been executed and de- 
livered by A. P. Coubrough & Co. to the extent in 
value of £33 5b lOd, and that sum being deducted by 
bim from the one half of the two bills, viz., £185, there 
remained, according to the pursuer's own statement, a 
balance of £101 14s 2d, for which sam he applied for a 
renewal. The defender, although considering himself 
uiider no legal obligation to do so after the sequestration 
of the estates of A. P. Coubrough & Co., yet being will- 
ing to accommodate the pursuer to the extent of keeping 
bim oat of cash advances for the stipulated period of 
three months, and thereby affording him greater time to 



adjust hi^ claims with the trustee on Coubrough & Co.*l 
estate, 'oonsented to take his renewed acceptance for 
£101 14s 2d, the said alleged balance, of which renewed 
acceptance was indorsed by the defender's firm, but spe- 
cially without recourse, and having been discounted, the 
proceeds were handed to the pursuer, who properly re- 
tired the same when it fell due. The pursuer thereby 
obtained the stipulated renewal for three months, and 
which was the utmost he could have claimed under the 
guarantee, even if it had not been granted by the de- 
fender in his capacity of factor and commissioner as 
aforesaid, but as an individual. In the second plaoe, it 
turns out that, in addition to the foresaid sum of £33 5fl 
lOd so deducted, the pursuer had got a parcel of goods 
consisting of 3989 pieces, finished and delivered by A. P. 
Coubrough & Co., the charges for which, after deduct- 
ing discount, amounted to £63 3s, which equaUy fell to 
be deducted, while he also got delivery, after being 
finished, of the remainder of the very goods with special 
reference to which the letter of guarantee of Sd January, 
1862, had been granted, the charges for which amounted 
to £83 4s 8d, or thereby, so that altogether goods were 
finished and delivered to the pursuer to an amount be- 
yond the one-half of the two bills originally granted. 

5. A failure on the part of A. P. Coubrough & Co. to 
deliver printing, in whole or in part, during the currency 
of the original bills, was not merely contemplated, but 
expressly provided for by the letter of guarantee, but 
the obligation thereby undertaken was in that event 
limited to a simple renewal for a specified time and to a 
limited proportion. It contains no obligation either to 
pay or to perform anything under any circumstances be- 
yond such renewal. 

6. Accordingly, in a previous action at the instance- 
of the pursuer against the defender, it was denied that 
the guarantee had been duly implemented, and although 
the pursuer chose, after such decision, to abandon said 
action and pay costs, the decision was not the less well- 
founded, and as the present action concludes for the self- 
same sum-^namely, the amount of the renewed accep- 
tance, which the pursuer took and availed himself of, as 
in implement of the guarantee in question, although now 
(Inscribed as loss and damage sustained by the non-pay- 
ment by the defender of that bill— the same decision will 
fall here to be repeated. 

7. The renewed acceptance by the pursuer for £101 
14s 2d, referred to in the summons, proves, ex/acie^ that 
he was the party -debtor by whom it fell to be paid; 
and as it never can form a ground of claim against the 
defender, the non-payment of it by the latter can infer 
no claim of damage. 

8. Generally, the pursuers claim and ground of action 
being unfounded in fact and untenable in law, the defen- 
der is entitled to be assoilzied with expenses. 

The record was closed on the summons and this minute, 
and after parties^ procurators had been heard, the Sheriff- 
Substitute pronounced the following Interlocutor: — 

Having heard partieB* procurators, and resumed considera* 
tion of the whole prooeas: Finds, that the letter of guarantee. 
No. 6/1, is personally binding on the defender, and the dr- 
cumstance of his being at the time it was granted hctor and 
commisBioner for A. P. Coubrough & Co., doesnot relieve him 
from the individual responfubility he luidertook by said letter: 
Finds that the true import and construction of said guarantpe 
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U, Oifti in mpect of tho puxsner having accepted two bilk of 
A. P. Coufarough & Co. of the respective valaes of £130 and 
£140, the defender undertook that printing shoald be de- 
livered to the pursuer to the extent of oneludf the cumvlo 
amount of said two bills, with this proviso in said defender*s 
fiivour, that if the printing stipulated for was not delivered 
before the bills came to maturity, there was to be a renewal 
of the guaranteed half of £135 for three months: Finds that 
the bills fell due on 2d April last, at which date A. P. Cou- 
broagh ii Co. were bankrupt, and printing had been delivered 
to the pursuer to the extent of only £33 5b lOd, leaving a 
deficiency of £101 1 4b 2d : Finds that of that date the defender, 
in name of his firm of J. W. & D. R. Guild, drew on the 
partmer the bill, No. 6/5, for said deficiency, and at the sam 
time said defender granted the pursuer the back letter. No. 
6/2, in which he says: — ** With reference to my letter to you 
of 3d January, 1862, (the guarantee, No. 6/1,) I acknowledge 
that the acceptance which you have this day granted for £101 
lis 2d, at tluee months, is in renewal of the balanoe of one- 
half of the bills specified in said letter, after deducting the 
printing delivered:" Finds that this letter excludes any aver- 
ment in the minute of defence, if any such is meant to be 
made, that a greater amount of printing than that which the 
purstter has given credit for had been delivered before the said 
2d April, and it was stated for the defender at the debate that 
he did not ask to be allowed a proof that any printing had 
been delivered afterwsrds: Finds, that as said letter of guar- 
antee is explicit in itself, and admits of only one interp«ta- 
tion, the defender cannot be allowed to adduce parole proof 
with the view of instructing that at the time of receiving said 
guarantee the pursuer did not understand the defender to be 
bound by it, and that it was given and received upon a differ- 
ent footing: Finds that the defender not having retired the 
bill for £101 14s 2d, the pursuer did so, and the loss sustained 
by him through the non-delivery of printing, and for which 
the defender is liable under his said guarantee, is the said sum 
of £101 14s 2d: Therefore repels the defences, and decerns 
against the defender in terms of the conclusions of the sum- 
mons, without prejudice to the defender lodging before extract 
a reference of his whole defences to the pursuer's oath, if so 
advised: Finds the defender also liable in expenses, allows an 
account thereof to be given in, and remits the same to the 
auditor to tax and report. 

This Interlocutor was appealed, and after baying heard 
parties' proourators, the Sheriff pronounced the foUowIng 
judgment: — 

Having heard parties' procurators under the defender's ap- 
peal upon the Interlocutor appealed against, and whole prx>- 
oess, adheres thereto for the reasons stated by the SheriiTSub- 
stitute, as also those in the following Note, and dismisses the 
appeal. 

NOTB. — ^The Sheriff conceives that there can be no doubt 
that the construction put by the Sheriff-Substitute in his dis- 
tinct and articulate Interlocutor upon the guarantee and writs 
founded on, is well founded. The ressons assigned by him 
are so distinctly stated and conclusive that the Sheriff has only 
to say that he entirely concurs in them. 

Act. William Cowan. AU, Daniel Fobbes. 
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(Shkeiffs Sib A. Auson and Bell). 



William Adam & Son p. J. W. Guild. 

Mercantile Guarantee — Principal and Agent. — A factor 
and commissioner granted a letter of guarantee, tJtat a 
promissory note granted by his constituents would be 
retired at maturity. In the meantime, the constituents 
became bankrupt, and loere sequestrated. In an action 
against the factor atid commissioner for paytnent of 



the note under kis Utter — hdd, that he was ptrwi^ 
liable. 

This was an action in aome respects similar to Liebert v. 
J. W. Guilds reported, supra^ p. 46. The summoDi 
concluded for payment of £53 12s, the amount of a pro- 
missory note, dated 10th January, 1862, and due three 
months after date, granted by A. F. Coubrough & Co., 
printers, Strathblane, in favour of the punsuere. The 
affairs of the makers of the note, Coubrough & Co., 
became embarrassed, and they granted a factory and 
commiBsion in favour of the defender, an accountant ia 
GUusgow. In the coum of the management of Cou- 
brough & Co/s affairs, the defender granted a letter ia 
the foUowing terms: — 

'^Glasgow, lOlh January, 1862. 
** Gentlemen, 

''As acting for Messrs A. P. Coubrough & Co., 
under factory and commiasion, dated 4th September, 
1861, I guarantee you against loss on their promiaeory 
note to you, £58 12s, of this date, at three montba. 
"Your obdt. Servant, 

"(Signed) J. Wyllie Guild.*' 
"Messrs W. Adam & Son." 

Before the promissory note became due, Coubrough & 
Co. became bankrupt, and were sequestrated. The 
pursuers were therefore obliged to retire the note, and 
under the letter of guarantee, granted by the defender, 
the pursuers now raised this action against the defend 
personally for payment. 

The following pleas for the defender bring out the 
points raised in the action: — 

1. The action being directed against the defender 
personally, while no relevant ground of 'action inferring 
personal responsibility has been averred to warrant the 
conclusion contained in the summons, the same aboald 
be dismissed with expenses. 

2. The letter libelled on by the pursuers having been 
granted by the defender in his capacity of factor and 
commissioner for A. P. Coubrough & Co., under ^ 
factory and commiasion before referred to, it is only m 
tJuit capacity any action founded thereon can compe- 
tently be directed against him. 

8. By that letter or obligation the defender bound his 
principals only, and such property or funds of his prin- 
cipals, if any, as might, at the date when the pursuer* 
debt fell due, be in 'his custody or under his control in 
virtue of the said deed of factory, so that the utmoet the 
defender could competently be called on to do, would be 
to hold count and reckoning for his intromissions, and as 
the result of such count and reckoning would show that 
he was possessed of no funds or property wherewith to 
meet the pursuers' claim, absolvitor must in any event 
follow. \ 

The record was made up by condescendence and de- 
fences, and having been closed, and parties' procurators 
heard thereon, the Sheriff-Substitute pronounced the 
following Interlocutor: — 

Havinff heard parties' procuratore, and reviewed the wboto 
proceaa: Finds that A. P. Coubrough & Co., calico pnntcff, 
being in embarrassed circumstances, granted on4th September 
1861, the factory and commission No. 8-1 ia favour of tW 
defender, for the management of their "whole financial snj 
cash transactions in Glasgow, as fully and freely as we com 
manage or perform the same ourselves,** and they "a8iiga» 
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eoATey, and make over to Mm our whole Btock-in-trade, and 
whole groimda, maohinery, utensilB, debts, and effects of every 
dneription and whereyer sitoated:" Finds that the said deed 
farther bean that the defender shall be entitled to apply aU 
efibefci or monies of the grantors that may oome into his haiads, 
prima loeo, in indemnScation and ''rdief to him of all his 
advanoes, engaftements, or obligations made, oome under, or 
Dndertaken by him in rdation to the prenuses;" and there is 
added a deduation to the effect that the defender, by accept- 
ing and acting under it, ''shall not be penonally responsible 
to oar creditors, or to any party with whom we may deal, but 
ihsU be aooonntable for his actaal hitromissions only:" Finds 
thst the defender, having accepted of the said fiM^ry, granted 
to the pursuers in the course of his actings under it, the letter 
of guarantee No. 5-3, referred to and founded on in the sum- 
mona, vduch letter is in the fbllowing terms: — "Gla^^w, 
10th January, 1862. As acting for Messrs A. P. Coubrough 
&Co., under factory and commission dated 4th September, 
1861, 1 guarantee you against loss on their promissory note 
to you for £53 12s, of this date, at three months. (Signed) 
J. Wtllh Guild:" Finds that the bill referred to in said 
letter had been agreed to be taken by the pursuers from 
A. P. Goubrough & Co. as an additional credit of three months 
GQ the past due account No. 5-2, the pursuers receiving at the 
■me time the said guarantee: Finds that A. P. Ooubrough & 
Go. have subsequently become bankrupt, and their estates 
have been jodicially sequestrated, and the bill not having been 
paid at maturity, the pursuers conclude in this action for its 
amoimt against the defender under his said letter: Finds that 
ths defence nudntained is, that the defender granted the letter 
onlj in his capadty of factor and commissioner for A. P. 
Coabrough & Co., that it is therefore not competent to insist 
Bgahut him personally, but only qua factor, and that as sach 
1» ia not possessed of any funds to meet the pursuer's claims; 
hot finds that the rule of law is, that a person contracting as 
agent is personally liable, whether he is known to be an agent 
or not, in all cases where he makes the contract in his own 
oame, or voluntarily incurs a personal responsibility, and this 
upon the principle that, as the instrument constituting the 
Gooinbct cannot be deemed the deed of the principal, it would 
be ntterly without any legal effeot, unless it was construed to 
be the deed of the agent — (See Storey on Agency, 6th Bdit., 
pp. 326 and 336): Finds, that as A. P. Goubrough & Ck>. 
were already bound to the pursuers by their promissory note, 
the letter of guarantee would have been worthless, if it were 
to be held as no more than the obligation of A. P. Goubrough 
It Co.: Finds that the defender, being entitled to rdmburse 
and indemnify himself out of the funds of A. P. Goubrough & 
Co., if called upon to pay their note, the presumption would 
Batnally be, that he knew where to find such funds when &e gave 
the gTiarantee,but whether he did or not, the contract as between 
bim and the pursuers is binding on the defender, as the party 
Baking it, and the ckuse in the factory that he shall not be 
personally responsible to creditors of A. P. Goubrough & Go., 
with whom he may deal, was ru inter alios as regards the 
pursuers, and cannot affect their legal rights: Therefore, and 
Boder r^erenoe to the annexed Note, repels the defences, and 
(leeems against the defender in tarms of the conduMons of the 
smnmons: Finds the defender also liable in expenses, allows 
aa account to be given in, and remits the same to the auditor 
to tax and report. 

NofE. — It is fixed by numerous decisions that personal 
liaKIify attaches to an agent who, although he is known as 
sDch, aigns a note as maker, or a bill as dniwer, or accepts a 
bfl], or indorses a bill or note. All these, in respect to their 
peisons, are bis personal acts— (See Storey, pp. 192, 327, and 
1 385, aad authorities there quoted.) In like manner, if an 
r agent buys goods for his principal, and by a written memoran- 
<bm adcnowledges that the purchase was for his principal, 
sad promises to pay for them, he is personally liable. So, if 
SB agent aigns a note in his own name for the premium due 
apoa a pcmcy of insurance, avowedly underwritten for his 
coEployeiB, he is personally responsible. " The reason of each 
d tiioe cases," says Stony, p. 329, *'iB the same; that from 
the form of the transaction the agent has become a direct 
Pttnoal party to the contract, and his promise and liability 
ve precisely tiie same as those of any other person drawing or 
iadcnmg, or aoceptii^ a bill, or signing a note." Persons 
Ppaesring the characters' of managers or trustees may equally 
bind tbonadves for the debts of their oonstituentS; though 



openly transacting for them and not on their own affiurs. 
Hius, where an agreement, purporting to be between the 
plaintiff and certain parties as directors of a cotton manufactory, 
and was signed by one of their number ''for the directors," it 
was held to be personally obligatory on the director so signing, 
(White, 13, John Moss, p. 807.) Thus, also, where persons 
sign notes "as trustees of A B," or as "executors of A B," 
or as "administrators of A B," they are each held personally 
liable, the notes not being primarily binding on the parties for 
whom the obligation was undertaken — {Storey, p. 337.) Thus 
likewise in the Scotch case of HiggvM, July 1, 1816, (1st Divi- 
non'9 Rep.), p. 841, it was held by both the Gourt of Sesnon and 
the House of Lords that road trustees who signed contracts were 
bound personally to implement them, although they alleged 
(aa the defender does here) that there were no trust funds, 
seeing that it was their duty to be satisfied that there were 
funds before signing. The whole doctrine proceeds upon the 
plain principle that he who is capable of contracting, and does 
contract, in his own name, although he is the known agent of 
another, intends to bind himself, since in no other way could 
the contract possess any validity, but would perish from in- 
trinsic infirmity. It is impossible to look at the terms of the 
letter of guarantee here founded on without feding satisfied 
that the defender intended to give the pursuers an additional 
security to that which they ahready possessed, and that he did 
this by entering into a contract personally binding. No doubt 
he states that he enters into it "as acting for" others, but it is 
not the less his own contract, seeing that from its very nature 
it is not and could not be the contract of these others. 

This Interlocutor was appealed, and partiee' procura- 
tors haying been again heard, the Sheriff pronounced the 
folbwingjadgment: — 

Having heard parties' procurators under tl^ defender's ap- 
peal upon the Interlocutor appealed against, and whole process, 
for the reasons stated by the Sheriff-Substitute, adheres to the 
siud Interlocutor, and dismisses the appeal. 

Note. — ^The sole question at issue here is, whether the de- 
fender, when he granted the letter of guarantee libeUed on, 
^dated 10th January, 1862, which is in the following terms: — 
"Gentiemen, — ^As acting for A. P. Goubrough & Co., under 
laetory and commission, dated 4th September, 1861,1 guarantee 
yon against loss on their promissory note to you for J&53 12s, 
• of this date, at three months" — bound himself personally, or 
only bound himself to the extent of the funds of his constitu- 
ents, A. P. Goubrough & Co., that had come, or by reasonable 
diligence might come into his hands. There seems to be no 
rational ground for tbo doubt that the former is the legal con- 
struction of the guarantee. It is evident and is admitted by 
the defender, that some additional security was intended to be 
given to the pursuer when the letter was written and signed 
by the defender, over and above the security already held by 
them. Now what was this additional securitv ? If it was only 
an obligation on the defender's part to exert himself as factor 
to make the funds of his constituents forthcoming to meet the 
pursuers' claim, the additional security amounted to nothing, 
because all those funds were already bound to them as ordi- 
nary creditors. It is evident that the additional security con- 
templated by the parties at the time, from the granting the 
letter of guarantee, was the defender's additional personal ob- 
ligation, and that additional obligation could be no other but 
that of the defender, who, as factor, wrote and subscribed it. 
The circumstance that the letter bears that the defender sub- 
scribed it "as acting" for his constituents does not remove the 
application of this presumption. The designing the defender 
as agent was nothing more than stating that he was not the 
principal party, but that he interponed his credit for another. 
That is the case with all guarantees, and it is a fixed principle 
of law that where a party officially acting for another as trus- 
tee, factor, agent, or the like, enters into a contract in any of 
these characters with a third party, he binds himself personally 
as cautioner, and not merely the estato under his manage- 
ment. It is on this principlo that it is well known and mat- 
ter of daily practice that a trustee or agent who enters into a 
oontract under which the estate under lus management is 
chiefly interested, he binds himself personally, however dis- 
tinctly his character may be set forth in the character or cau- 
tionary engagement. He has an undoubted claim for relief from 
his constituent^ but that is aU. This is matter of daily practice 
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in T^ptitd to oontraots entered into bj troBtoes on banknipt es- 
tate, thoQgb for beboof of tbe estate, and the decisionB quoted 
by llie Sbenff-Substitute, sbow tbat tbe same principle appUes 
to contracts of goarantees entered into by a party qua 
&ctor or agent. If, indeed, tbe defender's letter of guarantee 
bad expressly bore that no further obligation Tvas to be in- 
coxred beyond the amount of tbe funds under the defender's 
buida as &ctor, that of course must have been the rule. Bat 
in the absence of any such stipulation the ordinary rule^ whicb 
is for personal liability, must receive effect. 

Ad. John Marshall, Jan. Jilt. Danul Fobbib. 



0th Masch^ 1863. 

SHERIFF COURT, PAISLBY. 

(Shxbiffb Campbell & P. Frabeb.) 



Robert Shith v. William Stbwakt. 

HoBband and Wife— Alimentr— Inbibition.— il Jiiuiband 
deserted his wife, and failed to make provision for her 
Tnaintenance. The husband had taken out letters of in- 
hibition against her. A party who had made advances 
in money to the wife, though in the knowledge of the let- 
tersy raised an action of relief against the husband. It 
was proved that the advances were necessary and pro- 
perly expended. Objections (1) that the advances were 
in cash and not in provisions; and (2) that the only 
competentproof of the pursuer^ s claims was the defender's 
oaths; rq>eUe^^ and decreet given for (he sum sued for, 
with costs* 



This was an action for payment of adTances made by 
the puisaer to tbe defender's wife (who was the pnrsaer's 
sbter), who bad been deserted by the defender. The 
defender bad taken out and executed letters of inhibi- 
tion against his wife, and it was subsequent to their date 
tbat the advances were made. It was not denied tbat 
the pursuer was in the knowledge of the letters of in- 
hibition when he made the advances. The pursuer 
pleaded tbat the advances were necessary for the main- 
tenance of the defender's wife and children, and that 
inhibition was ineffectual as regards debts necessarily 
incurred. The defender pleaded the letters of inhibition, 
and the pursuer's knowledge of them, and that any 
advances thus made must be presumed to have been 
gratuitous. 

The record, which was made up by condescendence and 
defences, was tiien closed, and a proof allowed of the 
advances made, and the circumstances of the defender's 
wife when these were made. On conclusion of the proof^ 
and a hearing thereon by parties' procurators, the Sheriff- 
Substitute pronouncecithe following Interlocutor:— 

Having considered the closed record, proof, productions, 
and whole process, and heard parties' procnrators theieon. 
Finds that the defender at one period lived in Johnstone with 
bis wife, the pursuer's sister, and their three pupil children: 
Hnds that, in or about June, 1856, the defender separated 
himself from his said wife and children, whom he left in 
tbe house in Johnstone in which he had formerly lived in 
family with them: Finds, that in the autumn of the same 
year, he raised and executed inhibition against his said wife : 
Finds, that a fourth child was bom of the defender's maniage 
about tbe end of said year: Finds that, at Whitsunday, 1857, 
the defender's wife removed to Bridge of Weir by defender's 
QcdetBf and took u|> her resideooe there with her four children 



above-mentbned : Fiads that, in or about Agust, 1858, tlis 
defender's said wife raised an action cf aliment against him 
in the SheriffOonrt of Invenmy, he beinff then rendant 
within that jurisdiction, and that to enable her to oonuninii* 
cate with her agent there, she obtained a loan of twelrs 
shiUiagB and sixpence tmm the pursuer: Finds that, on 27th 
April, 1860, the dsliMider^s wife obtained decree agsioit bim 
in sud action, and that veiy soon thereafter he rstomad to 
this county, and went to live in family with her and his nid 
children in the house he had assigned for them in Bridge of 
Weir, and that be has since continued to reside with tbaa 
there : Finds that the defender, during his absence, paid tin 
rent and taxes of his wife's dweUing-houast, and that, while 
she resided in Johnstone^ he aIlow«l her credit with shop- 
keepers and others, and at his banker's : Finds, that thenafter 
she continued to draw small sums from the defender's banker 
down to December, 1857, when farther supplies from that 
Bouioe were stopped: Finds, that after going to Bridge of 
Wur, the neoeasaiy food for herself and her family was ob- 
tained on pass-book from a grocer there, named Alexander, 
under the authority of the defender, and on his credit and 
that the amount of said credit with that tradesman was hi* 
terly restricted to furnishings to the extent of ten abilliDgi 
per week: Finds that, on 4th February, 1859, the defender! 
wife ceased to obtain goods from Alexander, and from tbift 
date down to May, 1860, she reodved nothing from tbe de- 
fender for providing the food and milk and necessary provinon 
for herself and her duldren: Finds, that in these dicmnstanoei 
she made known her destitution to her brother, the panoer, 
who, between 9th February, 1859, and 2d May, 1860, ad- 
vanced her small sums of money, at the rate of ten sbillingi 
per week for victuals and provisions for the support of boadf 
and her children, with five shillings per month additional 
for milk, his payments being usually made weekly: Findi 
that these smns were applied for the purpose for which thej 
were intended, and were absolutely necessaiy for the aappoit 
of the defender's wife and children aforesaid ; and finds that 
the rate and amount thereof were reasonable as compared 
with the nature and amount of the defender's means: Fmdi 
that the said payments are correctly set forth in the aoooont 
libelled and annexed to the summons : Therefore, Findi the 
deftmder liable in payment to the pursuer of all the items ia 
the account libelled, on and after the date 9th February, W% 
in said account, and to the item of twelve shillings and nz- 
pence of travelling expenses, under date 5th Augost, 18^ 
amounting together to thirty-five pounds two shilKngs and 
sixpence: Finds, as to the remaining items in said aoooont, 
amounting to five pounds, — ^First, that the sum of two ponndi 
thereof as " paid to writer in Inveraray" has not been proved; 
and second, as to the remaining itenis, amounting to three 
pounds, that there is not sufficient proof that the payments of 
which they consist were necessary for the supp<»i of vs 
defender's said wife and children, and disallows tbe same: 
Therefore, decerns against the defender for payment of thirty- 
five pounds twelve shillings and sixpence, with interest from 
2d May, 1860, as Hbelled: Finds the pursuer entitled to 
expenses, allows an account thereof to be given in, and reouti 
the same^ when lodged, to the auditor of Court to tax and 
report. 

NOTB.— In this case the defender used inhibition against 
his wife prior to the date when her brother, the pursoer, 
began to make to her those advances in money, the amount 
of which is sued for in this action. It is not iJiougbt, bov- 
ever, tibat the above circumstance affects the pursuer's dtm 
as it is condusively established by the evidence of the defenderi 
wife and oUier witnesses, and even by the admissiona of v» 
defender on cross^xamination, that the bulk of the P^'''^ 
advances were absolutely necessary to enable the defenders 
wife and her four children to escape starvation. It is deany 
proved, in short, that from the month of Febmaiy, 1^M<^ 
2d May, 1860, the defender's wife and children were entirely 
supplied with the food requisite to support life, by P^T"^ 
made by her brother, the pursuer, usualiy weekly, and at the 
rate of 10s per week, with a monthly addition of 5b fnrnul^^ 
It is sufiidently proved that these payments were expended 
on food and neoessaries by the defender's wife, and that dntinf 
^e above period she received nothing from her husband tt 
enable her to supply such food and necessaries. The nw^ 
too, was very low, and certainly did not exceed that at whs« 
tbe defender had himself alimented her for a long time p«- 
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Twoaly, and he dite not allege that he was leas able to aliinent 
ber at tbe time in question than he had been previously. 

It is said, however, that as the porsner aUmentod the 
dflfoiider's wife by giving her payments in money — ^not for- 
niihiogs of food in kind — ^proof of these payments can only 
be aff<nded by writ or oa^ of the defender. It ia thought 
that this objection is not sound. There in no incompetency 
in proving that the pursuer supported the family of the 
defender, and did so by a weekly payment of 10s. This is 
sobBtantially the case here; and sinular proof ii sustiuned in 
daily practice in claims of i^ef of aliment advanced to paupers 
bioc^t by parochial boards against each other or against 
xelatives who may be liable. 

Then it was objected that the defender's wife might have 
earned enough for her support, seeing the defender supplied 
her with a house, and paid her cluldren's school-fees, etc. 
The defender's proof on this subject failed. The defender's 
wife was not in the habit of working, although she did so 
oocMionally at a very low rate of remuneiation, and her 
health was infirm. Besides, the care of four young children 
meet have been labour snfiSdent for a person in her position. 

finally, it was said that the defender's wife was not desti- 
tate, as the defender allowed her credit with one Alexander, 
a grocer, to the extent of lOs per week, of which she ftuled to 
avail herself. There is some difficulty about this matter. 
There seems to have been a misunderstanding on the part of 
the defender's wife, who swears that she understood the credit 
wai stopped on 4th February, 1859, and who, on a represen- 
tatian to that effect, got the 10s per week fh>m the pursuer. 
It is dear that the defender must soon have been certiorated 
of the fact, as he settled Alexander's account on 15th May, 
1859, and never gave a sixpence to his wife afterwards, until 
heretnmedtolive with her in May, 1860. And it is not 
thought that he can now object to reimbursing the pursuer 
who BctoaUy was allowed to support the defender's wife and 
funily without remark for a year and three months. 

He pursuer has therefore got decree for his advances from 
and after February, 1859, as well as for a sum of 12s 6d for 
! tiaTeUing expenses, as appears from the Interlocutor. 

Items to the extent of five pounds prior to that date have 
been disallowed. These consist, — 1st, Of isolated advances 
of anali sums of money. Considering that the defender's 
vifi9 was under inhibition, and that the pursuer does not plead 
ignorance of this fact ; and considering too that the defender 
WIS then substantially imdertaking the support of his wife, it 
a thought that the proof of the necessity of the advances in 
qoesticn is scarcely sufficiently pointed or conclusive. The 
nmainder of the advances last mentioned consists of a sum 
of two pounds paid to a writer in Inveraray to account of the 
expenses of the suit brought in that Court against the defender 
hy his wife. This item would have been a good charge if it 
had been proved. But there ia no receipt by the writer in 
Inveraray produced, and no evidence of the payment except 
the pnrsoer's own assertion. 

& 12s 6d for travelling expenses above noticed has been 
iQowed. The defender's wife was well entitled to bring her 
Ktion of aliment, as is obvious from her getting decree in it. 
^fld it was necessary for her to go to Inveraray, and as she 
lad not the funds required to take, her there, the pursuer^ 
who 8op[died them, la well entitled to repayment of them. 

Hie defender appealed. After a hearing, the Sheriff 
pnmoonced the foUowiDg judgment: — 

Iha Sheriff having made avizandum, with the debate and 
vliole prooasa, diamunas the appeal for the defender; adheres 
|e the inteilocntor appealed against; finds the defender liable 
k additional expenses; alio we an account thereof to be lodged, 
■od remits the aame, when lodged, to the auditor of Court to 
te and to report^ and decerns. 

KoTX.— The appeid was rested on three grounds. In the 
bit place, it was maintained that as the claim of the pursuer 
was lor cash advanced to the defender's wife, and not for the 
I*»e of proviaiains, dothing or lodging given to her, the de- 
Cander must be aasoUsied. It waa conceded that if provisions 
« dothing and not money had been given, the person making 
thflMfnndahings would have a claim against the husband 5 
^'y v«e neceflBary. This argument, however, does not 
•Mm to be oonaistent with reason or with the authorities. A 
omaa living separate from her husband is yery 
t Ml ot^ of dbtniil and suspidoii to tradesman. Her 



credit may not be yet^r'^^h, and provifiion^lnerchants and 
drapers are not always te*<6§^ond ready to'<^y»Vkeir goods 
on credit of the husband, *ain^ «t the risk of arBbi^«fiuit with 
him. In these circumstances the^^fe must starvg, ^r apply 
for parochial relief, unless she can get some relative or friend 
to advance her money to pufd^^«the necessaries pf life. 
This distinction between money* im^^tirovuions s^mfr to be 
countenanced by no authority. In d^v^jQase, a wifeTl^prrowed 
money to enable her to go, for the h^efiii- of her he^h, to 
Bath, and the Court found the husbiind •liable, shd*«roving 
that the journey was necessary for her hij9idt]S,,and 'ibiir'toOy 
although the husband disapproved of the Joozii&y^ andrMOised 
to advance any money for the purpose (ktnfalmt y. Ml^ff^tau, 
Mor. 5882). Of course the husband has it always*opdn to 
him to plead that the sum advanced is exorbitant, or uat it 
was unnecessary. It was not contended that the money here 
advanced was more than sufficient to maintain the defimder'a 
wife during the period to which it applies, and the oontrary 
IB clearly proved. 

In the second place, it was contended that the only oorn* 
potent proof to establish that the pursuer had made such an 
advance to the defender's wife was the defender's own oath. 
This argument also is untenable. This was not a case of 
loan to be proved by writ or oath. It has been repeatedly 
held that the oath of the wife may be competently taken in 
regard to furnishings made to her as preposUa negoHis dome»* 
ticua, and this at a time too when a wife was not competent 
or compellable to be a witness in the ordinary base for or 
against her husband, (see Dolling v. M'Kmzie, Mor. 12,480; 
Lauder v. Chalmen, Mor. 12,481; and subsequent cases in 
the Dictionary at the same place) ; now, as ** mere separation 
is not a recall of the preposUura," (Bell Prin., sec. 1566,) the 
same rule as to the competency of the wife's evidence would 
hold in regard to furnishings inade to her when living separate 
ficom her husband, and her evidence would just be as compe- 
tent to prove an advance of money as it would be to prove the 
furnishing of provisions which the money was given to purchase. 

In the third place, it was contended that the defender had 
opened a credit for the wife vdth Alexander, a grocer, at the 
Bridge of Weir. It is true he did so, but that credit waa 
stopped, or the defender's wife ceased to operate upon it. It 
can be of no consequence to the defender whether he pays for 
hi^ wife's subsistence to Alexander the grocer, or to the pur- 
suer, if he is not called upon to pay both. Subsequent to allow* 
ing her that credit she raised her action of aliment and ob- 
tained decree against the defender in the Sheriff Court at 
Inveraray. Why did he not plead in that action the defence 
that it was unnecessary, because he was then subslBting her 
through Alexander the grocer; and further, it appears that 
subsequent to the arrangement with Alexander, the defender 
and his wife lived together, and so of course that arrangement 
was put an end to^ and was not renewed. 

Act. Jambs Caldwell. AU. Johh Bud. 



6th March, 1863. 

SHERIFF COURT, CUPAR (FIFE). 

(Shesiffs M'£xnzis aitd Tatlob.) 



Robert Stevenson v. T. B. Jack. 

Damages— Slander.— il creditor ofA:s called at a hotel 
and asked the landlord whether he had heard that A,^ 
the debtor^ had failed^ and that it was reported in K, 
that he was down^ meaning thereby that he had failed or 
become bankrupt. In an action for the slander^ held 
that the inquiry and statement werefalse^ calumnious^ 
and injurious^ and damages awarded, 

RoBEBT Stevenson, provlaion merchant in Kirkcaldy 
and Burntisland, raised this action against Thomas Big* 
gar Jack, ironmonger, Kirkcaldy, concluding for damages 
in consequence of the defender having, on 2l8t December. 
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1861, wifchm*«l;lie-* George Ho^vSumtialand, in the 
preaenoe axi^li&xiug of sevewt-perfions, falsely, injuri- 
ously, anil cafumniously 8aid*l&kd asserted of and con- 
cerning l&* pursuer, th&t^he (the pursuer) was in 
insolvent •ftircumstanoijj.^t&t he was bankrupt; that 
he h%i-ftffled, and that*"Xe had called a meeting of his 
credijftrs;* or issued •Jfftters to them intimating his in- 
solvQAQx? or at^l^^h'aving used and uttered all or one 
or oi^tifXyi th^SsJae, calumnious, and injurious expres- 
Bionfl^*9f* wesd^^i'f similar import or eflfect, of and con- 
cemij\g^the pursuer. The defender denied the libel, 
and the case went to proof. After hearing partJes' 
procurators on the proof and the whole process, the 
Sheriff -Substitute pronounced the following Interlocutor: 

The Sheriff-Substitute having considered the closed record, 
proof led, and whole process, and having heard parties* pro- 
curators: Finds that, in the year 1861 and for several years 
before, the pursuer was a provision-merchant, grocer, and 
potato-dealer, in pretty extensive business, and wiUi good 
credit among the bakers, millers, and others with whom he 
dealt, having shops both at Kirkcaldy and at Burntisland: 
Fincb, that on Saturday the 2lBt December, 1861, the de- 
fender having a debt of £1 against the pursuer proceeded in 
search of him to Bamtisland abng with Charles Law, to 
whose firm of Jackson &'Law the pursuer was also then owing 
a debt of about £5: Finds that when in Burntisland on that 
occasion, the defender made a statement to Mr Robert Laid- 
law, hotel-keeper, Burntisland, and John Ness, the pursuer's 
shopkeeper there, to the effect set forth in the libel, that the 
pursuer had failed and was "down,** or bankrupt; and he 
farther stated to the sud John Ness that pursuer's letters to 
his creditors were out the day before, and that his shop in 
Burntisland would be shut on the following Monday, and that 
pursuer was nowhere to be found: Fmds, that a report forth- 
with became circulated of the pursuer^s baidoruptcy, and that 
bis mercantile credit and the extent of his busmcss were in 
consequence injiuriously affected: Knds, that the pursuer 
continued to carry on his business till March, 1862, when he 
declared himself insolvent and compounded with his creditors 
for 5s 6d per £1 on his debts, amounting to about £700: 
Finds, that the said statement by the defender was false, 
calumnious, and injurious to the pursuer; and, therefore. 
Finds the defender liable in damages to the pursuer, modifies 
the same to ^20 sterling, and decerns: Finds him also liable 
in expenses of process, of which allows an account to be given 
in, and remits to the auditors to tax the same and report. 

Note. — It is not improbable that the pursuer was in 
labouring circumstances on 21st December, 1861, when the 
defender gave rise to the report of his bankruptcy. His 
stoppiDg payment in March following, and compounding for 
only 5s fid in the pound on his debts, lead to this supposition. 
Bnt there can be little doubt that the efiect of the report, by 
curtailing his credit, was to cripfde his business and put it out 
of his power to retrieve or improve bis position, or even to 
m ai n tain it. The defender's statement was unfounded at the 
time, and he had no right to injure tiie pursuer in so uncalled- 
for and unjustifiable a manner as he did. He was no doubt 
a creditor to the extent of 20s (of which he got payment a few 
days after he originated the report), but even were his rlMwi 
as a creditor as great as it was trifling, he would not have been 
justified in giving origin and circulation to a false report so 
prejudicial to the pursuer's interests as was that in questioxb-> 
though he might have been entitled to make private inquiries 
to asoe r tain the pursuer's position as regards responsibility. 

The defender appealed. After hearing parties' pro- 
curators, the Sheriff pronounced the following Inter- 
locutor: — 

' The Sheriff having, on the defender's appeal against tlie 
Interiocutor of 20th Jannazy, 1863, heard parties' procuraton, 
and oonsidered the closed record, proof, and whole process, 
recalls the said Interlocutor: Fmds, that the pursuer has fiiiled 
to prove that the defender did, within the George Hotel, 
BumtislsAd, on or about 2l8t December, 1S61, in the presenoe 
fwd hearing of John Nessi the punuer's ahn pni*^ "! Robert 



Bevflridge, M'Intyre, and Janet Llidlaw, or one or ' 

more of them, say that the punuer was in insolvent ciiema- 
stances; that he was bankrupt; that he had failed; aad fbt 
he had called a meeting of his creditors or issoed letten to 
them intimating his insolvency, or use and utter words of 1 
similar import and meaning of and concerning the punuer: 
Finds that the pursuer has proved that the defionder did, 
within the said hotel, on said date, ask Robert Laidlaw, ihs 
landlord of said hotel, whether he had heard that the pusuer 
had failed, and say to him that it was reported in Kirkcaldj 
that he was down, meaning thereby that the pursuer had fiulod 
or become bankrupt: Finds, that the statement so made by 
the defender to Robert Laidlaw was false and calnmaioas, and 
was injurious to the credit of the pursuer as a provisioii^ealer, 
and was to the loss, injury, and damage of the pursuer: Tbmf 
fore finds that in these dxcumstanoes the defender is liable in 
damages to the pnrsuer, to the amount of £20 and deoenr. 
Finds the defender liable in expenses, of which allows an 
aooount to be given in, and remits the same when lodged to 
the auditor to tax and to report. 

Note.— The Sheriff thinks that some of the findings in tbe 
Interlocutor under appeal are not supported by the proof, and 
he hiM therefore recalled the same. But he agrees with the 
Sheriff-Substitute that the defender is liable in damages to the 
pursuer. The calumnious statements libelled on are alleged 
to have been uttered within the George Hotel, BumtiiJaod, 
in presence of Robert Laidlaw, the hotel-keeper, bis daughter 
Janet, John Ness, the pursuer*8 shopman, and two persona of 
the name of Beveridge and Mintyro, and to have been to 
the effect that the pursuer was in insolvent drcumstance^ 
that he was bankrupt, that he had failed, and that he bd 
called a meeting of his creditors or issued letters to tliem 
intimating his insolvency. From the evidence it appears that 
the defender, who was a creditor of the pursuer, went to 
Burntisland along with Charles Law another creditor— both to 
a small amount— with the view of seeing the pursuer, and of 
obtiuning the payment of their debts. They did not see the 
pursuer, but they saw Ness the 'shopman. New distinctlj 
depones to calumnious statements of a sinular import and 
meaning to those libelled on having been made to him by tba 
defender. But in this he is contradicted by the defender and 
by Law, both of whom depones that it was Ness who stated 
to them that he had heard that the pursuer was "down or 
not able to pay Ins debts, and that the defender did not u^ 
the calumnious statements libelled on or any words to uat 
effect. No other evidence is brought to confirm Nesa, andno 
one else appears to have been present. Therefore the al^ed 
libel in presence of Ness is not, the Sheriff is of op^<»» 
proved. Neither Beveridge nor M'Intyro are examined tf 
witnesses, and Janet Ludlaw depones that she did not h^ 
the defender say anything about the pursuer, and that shfl 
did not hear any report that the pursuer had failed. The only 
calumnious statement proved to have been uttered was in 
presence of Robert Laidhkw. He depones that the defend^ 
asked bun if he had heard "that piusuer had faUed, ^d i 
sud I had not. He did not say his letters to his creditors 
were out, but he said that it was reported in Kirkcaldy that 
pursuer was *down,' that is bankrupt." The defender in hij 
evidence admits that he ^'inquired at Mr Laidlaw, whomi 
found in the room, whether he had heard anything of ^ 
Stevenson, for that there was a rumour that he was down. 
I had heard that rumour, but I can't tell from whom I hearo 
the rumour in Barkcaldy that day." He does not say fr^ 
whom he heard it, and there is no evidence of say BOca 
rumour in EJikoaldy. This statementy. Laidlaw ^"^'^^^^^ 
made before the defender went to the pursuer^s shop, aod be 
states that he did not see the defender oa his return, i^"^ 
interview with Ness in the hotel was after that, so that he wtf 

not the author of the report. Laidhiw further says, mat v 
never before the said occasion heard any report of the V^ 
Buer's failure, but he did so after that. In these oin^'i'''^'^'^ 
the Sheriff is of opinion that the defender is liable in ^^ 
for the statements made to Laidlaw. It was, he thinks, » 




time there is no room for supposing that the defender hsdaa7 
intention to injure the pursuer; but this will not «"»"*** r^ 
justification although it may a&ot the amount of <^^ 
In the pi«6ent ossq the pursuor wm at the time in lMOtf»i 
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J and he ahortiy thereafler failed for abont £700, 
upon which be settled with hia orediton for a compoeitioii of 
Sb dd per pound. It is not proved that the uttering or pro- 
psntion of the oalnmny by the defender occasioned any direct 
and special peconiazy kisB to the pursuer. But it undoubtedly 
aiseted his credit as is distinctly proved. Further, special 
damage need not in such a case as tins be proved. As re- 
maiked by Lord Fullarton in Owtram v. Xeid, 28th February, 
1853:—" Proof of special damage may, of course, increase ttm 
aiDoimt of the injund party's daini. But the fidse announce- 
nent of the banlmiptc^ of a trader, or indeed of anybody, is 
ob?ioiiBly in itself a ground of action and the foundation of a 
daim of damage — ^the amount, of course, left to the jury or 
theCooxt aetmg as a jury in disposing of the daim." In the 
iriiole oroumstanoes of the case the Sheriff considers the 
defoader is liable in damages to the pfoisner, and that Aesum 
of £20, as found by the Sheriff-Substitute^ is sufficient repa- 



id Thomas Davxdsoh, Cupar. 

AU, B. & D. PxABSOK, Kirkcaldy, and Chablbs Wbloh, 

Cnpar, 



7th Mabch, 1863. 

SHERIFF COURT, GLASGOW. 

(Shbbiffs Sib A. Auboh, Babt., aitd Bbll.) 

LOCBLOKO AND LOCHGOIL STEAMBOAT COMPANY V. 

SoBBBT Campbexx, Master of the Steam Yeasel Mail. 

DamageB — CollisioD. — Two passenger steam vessels on tJie 
Cbfde came into collision, whereby one of them suffered 
damage. In an action for recovery of the damage, it 
was pleaded in defence that the damage had been caused 
btj the injured vessel^ because it being the slower of the 
te?o, U should have allowed the faster vessel to pass^ 
vkkh it did not. Held, on a proof tJiat the rule 
pleaded was not applicable to that part of the Frith 
of Clyde where the collision occurred, and modified 
damages decerned for. 

This actkm aioee oat of a ooDision between the Lochgoil 
tadtheMaH^steamTeflBels plying on the Clyde. Thepnr- 
nen aUeged that the oolliflion took place when the two 
TttBeb were approaching Eilcreggan Pier from the west; 
ud that it had been occasioned by the defender's con- 
duct, in 80 navigating the Mail that she caused the 
U)chgoQ to go oat of her proper course, whereby she 
V88 driren against the pier, her port paddle-box was 
destroyed, and oiiher parts and fittings were damaged. 
In defence, it was pled that the collision was attribute 
aUe solely to the conduct of the master of the Lochgoil, 
contravening the rule requiring a slower vessel, when 
OTsrtaken by a faster, to allow the latter to pass. 
After a proof and debate, the Sheriff-Substitate pro- 
oooncedthe fiollowing judgment: — 

Ibdi liiat the smnmcos condadeB for the sum of £93 Os 
3d, as tha Ion and damage sustained by the pnrsaera, in con- 
sequence of the defender having, on the 12th Augnst, 1861, 
n culpably and recklessly navigated the steam vessel Mail, 
tf wluch he was master, as to come into collision with the 
pnsoen^ steam vessel Lochgoil, when approaching Kilcreg- 
gn Pier, whereby the Loc^^il was driven up against the 
■ud pier, and had her port-wing and port paddle-box torn 
op aod destrojed, besideB sustaining other injuries: Finds 
that both veaiela, having called at Cove, were making for 
KilcKggiii Pier: finds that the Lochgoil had left Gove first, 
tod kept a-head of the Mail for the greater part of the way, 
but the MiU being the faster siuler of the two, overtook and 



got doee upon the Lochgoil, and a contest took pbce as to 
which should reach Kilcreggan Pier first: Finds that the 
averment of the pursuers is, that the Lochgoil, though hard 
pressed by the Mail, kept slightly a-head till she had reached 
the proper distance, namely, from 120 to 140 yards, for 
dowing to take the pier; that she was then slowed accord- 
ingljr; that the Mail, which was outside the Lochgoil, and 
not in a direct line for the pier, was then turned inwards, 
with the view of cutting out the Lochgoil, and in making 
this attempt her port-wing or paddle-box was made to bear 
towards the afterpart of the Lochgoil's starboard wing, and 
afanoet immediatdv came into collision with it; that tius 
had the effect of shoving the stem of the Lochgoil inshore, 
and of throwing her bow out; that it was then necessary, in 
order to keep the Loehgoil*s hull off the pier, to put on 
steam again and to port the helm; and as the Mul's helm 
was Btni starboarded, a second colUsion took place — ^the fore- 
part of the Loehgoil's starboard wing bcinof struck by the 
lorepart of the MaSVa port-wing, and the Lochgoil was in 
consequence driven on the west comer of the pier, and 
damaged as above: Finds that the defender's averment, on 
the other hand, is, that the master of the Ix)chgoU, seeing 
that his vessel was overtaken by the Mail, slowed when he 
was between 400 and 500 yards from the pier; that Uie 
Mail then passed, and in doing so starboarded her hekn to 
square the boat to take the pier; that no collision took place 
at that time, and the Mail would have got clear to the pier 
first if the Lochgoil had stopped after slowing, but inst^id 
of doing so, she again put on full speed; that, seeing this, 
the defender caused the Mail to be idowed, when the Loch- 
goil made up on him, and the two vessels touched each 
other slightly, and kept moving along, pressing on each other, 
till they reached the pier, which the Lochgoil, being the 
inside boat, struck ag^nst and got damaged: Finds that 
although the evidence is to a certain extent contradictory, it 
deddedly preponderates, when carefully weighed, in favour of 
the pursuers' averments, and instructs that the collision took 
place, and that the damage complained of was sustained, in 
the manner described by the pursuers' witnesses, and through 
the defender's fault; Finds it also proved that the loss 
incurred by the pursuer is correctly set forth in the schedule 
of damages annexed to the summons, under this modification, 
tljat, wlulst the cost of repairs and refitting was £54 lOs 3d, 
new work and fittings were obtained for that sum, instead of 
old, on which account it is reasonable to make a deduction of 
£14 10s 3d, thereby reducing the amount of said item to £40; 
and with this modification, and under reference to the 
annexed Note, repels the defences, and decerns against the 
defender for the sum of £78 10s sterling, being the sum con- 
dnded for, less the said £14 10s 3d: FLuds the defender also 
liable in expenses: Allows an account thereof to be given in, 
and remits the same to the auditor to tax and report. 

Note. — ^The pursuers examined twelve witnesses who saw 
the collision, eleven of them havmg been on board the Loch- 
goil, and the twelfth bdng the pier-master at Kilcreggan. 
The defender adduced seven witnesses who also saw it, and 
who were aU, with one exception, on board the Mail. Both 
parties are agreed that the Lochgoil slowed fint, and the 
defender admits that when she. did so the vessels were nearly 
abreast. It thus becomes essential to ascertain, and is, 
indeed, the turning-point of the whole case, at what distance 
^e Lochgoil vras from the pier when she so slowed. If she 
was, as the pursuer and her captain aver, at the usual phice 
for slowing to take the pier, it is plain that, as the Mail was 
then outside, and not in a direct line for taking the pier, the 
attempt which she confessedly made to reach the pier first, by 
outting in before the Lochgoil, was made too late, for the 
Lochgoil being in the direct line, it was the duty of the Mail 
to give way and to stop till the Lochgoil left the pier, as she 
had done at Gove. If, on the other hand, and as the defen- 
der asserts, the Lochgoil slowed when she was between four 
and five hundred yards from the pier, which was throe times 
farther off than the ordinary place for slowing, then the 
defender was justified in concluding that she had slowed to 
let him pass and take the precedence, and, upon her doing so, 
the master of the LochgoU had no right to put on full steam 
again, and had himself to blame if he suffered damage in 
endeavouring to regain the advantage which he had appar- 
ently abandoned. i3ut, m the first place, all the pursnera' 
witnesses— some of whom ore quite neutral, and of most 
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respectable statuB — concur in BBsextmg that when the cqUibioii 
took place, it was the Mail that made np on the Lochgoil, not 
the iJochgoil on the Mail, and that the collision happened just 
as the Ixxshgoil was preparing to run into the pier. Thus, 
for example, Mr George Dempster, shipmaster, Greenock, 
who was a passenger on bosrd the Loohgoil, says that 
between Cove and Eilcreggan he was standing on the 
quarterdeck, and observed the Mul all Hhe way; that the 
Loohgoil slowed when her bow was fifty or sixty yards firom 
Kilcreggan pier, the bow of the MaU being at the time 
nearly on a line with the Lochgoil*s starboard paddle-box; 
that after this the Mail's engine made about half-»4lozen 
strokes at full speed; that in trying to cat across the bow of 
the Lochgoil to get before her to the pier, she struck the 
Loohgoil, and was then immediately slowed; and that the 
Lochgoil, being thus driven in shore, her master put her 
helm hard a-port, and went a-head, which brought him off 
shore. The witness then adds — " If he had not acted so, he 
would have been driven inside the pier. . . . When the 
Lochgoil's helm was put hard a-port, the Mail's hehn was put 
hard a-starboard, and she went a-head again. Hie steamers 
came into contact again close to the pier, and the Lochgoil 
was crushed up against its west end. If the hehn had been 
ported on board the MaU when it was starboarded, the 
vessels would have gone dear, and the Lochgoil would have 
got to the quay. As it was, the Mail did not get to the 
quay. The Lochgoil got to the quay, but her paddle-box 
caught at the comer, and she stuck there." This intelligent 
profesdonal witness concludes his evidence in these words — 
*' It appeared to me that the Lochgoil was entitled to take 
the quay first, because she had been a-head all the way, and 
she was so near the quay when the Mail came up that it was 
impossible for the Mail to get the quay before her. I con- 
sider that the colUsion was attributable to the attempt made 
by the Mail to take the quay first, and I think it was very 
wrong in the Mail to make such attempt." When it is oon- 
sider^ that there was evidently a race for the fner, and 
that though the Mail was the fastest boat the Lochgoil was 
first, there is a simplicity and consistency in the above ac- 
count of the cause of the accident which make its truthful- 
ness probable; whereas, there is much improbability in the 
defender's account of it. If the Mail had not actually passed 
the Lochgoil, which it is not pretended she had, when still 
distant four or five hundred yards from the pier, why should 
the latter vessel have slowed? She was nnder no obligation 
to do so, and she was using every effort to reach the pier 
first. The regulations enacted by the Trustees of the Biver 
Clyde (see No. 14, Act xxxi, p. 18), that a slow steamer 
shall slow, and if necessary stop, as soon as a faster oomes 
within thirty yards, has no force or application below Newaric 
Castle, and is clearly intended only for a narrow channel, 
not for open sea-sailing. Besides, by the same regulation, 
the faster vessel is bouiul to slow when within thirty yards of 
the slower, and her master is desired to ring his bell to 
intimate her approach. Now, the Mul did not slow, but her 
bell was rung immediately before the collision, which must 
have been done te give warning that she was approaching 
the Lochgoil — not that the Lochgoil was approaclung her. 
But f urtW, if the master of the Lochgoil had made up his 
mind to give way at the distance asserted, and if he actually 
did so, what could have tempted him, after he saw the Mail 
availing herself of the privilege he had conceded, again to 
set on at full speed, and to run into her? Such conduct 
would have been irrational in the highest degree. There is 
no sufficient evidence that the Lochgoil, aftw slowing, put 
on steam again till she did so in self-d^enoei, after she had 
been struck by the Mail, and when she was dose upon the 
)uer. The witness, William Hunter, the pier-master, hsa 
deponed that he observed the Lochgoil slow about 160 yards 
from the pier, and that she had been first till then. He 
adds — ^'I do not consider that the !Mail could cross her 
bow and take the quay before her, at the distance she was 
when she slowed." The witness, William Buchanan, a 
passenger, says — " I observed the Mail behind. She made 
np to us about thirty yards from the quay at Kilcreggan. 
The Lochgoil was slowed at that time to take the quay, as I 
supposed. The Mall was being steered inwards, and came in 
contact with the Lochgoil with her paddle-box." Thomas 
Robertson, the engineer of the Lochgoil, depones — ** I think 
we were at the usual place for slo^ving before going into 
the quay,^whcn I got the oyder to slow." Donakl Mintyre, 



the pilot, says— "In approadiing Kikxeggan pasr, ws do««d 
at tiie usual place, preparatory to taking the quay, tJwaH 
oppodte MTarhude's cottage. . . . It was imporaUe &r 
the Mail to have reached the quay before os, firam tin 
position the two boats were in when we slowed." What ii 
still more important^ the defender s own witnesees do nofc 
bear him out in the assertion he himself makee, that tbe 
Lodigoil was slowed four or five hundred yards firom the 
quay. James Mills, his steward, says their paddle-boz mi 
slightly in advance of the Lochgoil's when they were thm 
himdred yards off the quay, and " the Loohgoil dowed iftar 
that." Samud Mlntosh, head gardener, Ardpeyton, who 
was on board the Lochgoil, but who was adduced for the 
defender, says — " I observed the Mail coming rapidly iipon 
us. We were more than two hundred yards firom Kilcr^gpa 
quay when the Mail's bow was on a line with our fton." 
Other witnesses speak to various other distances In a loon 
way. In the next place, it must always be borne in mind 
that the Lodigoil was not only the leading, but wai the 
inside vessel, and in the direct line for the pier. The Kail 
was overtaking, but was outnde, and required to get straight 
before the LodigoU, in order to reach the pier first. The two 
experienced witnesses for the pursuers, Robert Crawford and 
James M'Kellar, shipping masters, concur in depcming that 
" In approaching a quay, miless a faster vessel is dble to 
steam firedy in before a dower, there lb no rule or bye4aw 
to oblige the dower vessd to stop her engioes, and that the 
Caster vessd is not entitled to teke a quay if there be any 
risk of her coming in contact with the dow.* The 13th 
bye-law of the Clyde PUot Board (see No. 13), which is in 
force throughout the whole Frith, is altogether in &yoiirof 
the pursuers. By that law a steam vesi^ ii prohibited to 
pass another proceeding in the same direction nearer than 
fifty yards. This rule may be sometimes disregarded in 
approaching a quay, but, if it is, the bye-law is infringed; and 
it is somewhat remarkable that, according to the pilot of the 
Mail, it need not have been infringed on the oocsaion b 
question, for he depones—** We could have kept fifty yaro 
outside of the Lochgoil on the day in question, and got to 
the quay at Kilcreggan first." If this be true, why was rt 
not donet If it be not true, it strengthens the belief that 
the injury which the Lochgoil sustained is attributable to 
the defender pressing too dose in upon her, and from an 0Te^ 
anxiety to reach the pier first, attempting to cross her bowj 
when it was too late, and when he had no right to make socb 
attempt. 

This Interlocutor was appealed, and after a heariBft 
the Sheriff pronounced the following judgment:— 

Having heard parties* procurators at great length under 
their mutual appeals upon the Interlocutor appealed ^'^^'^ 
proof adduced, and having made avizandum with the dshw^ 
and considered the proof and whole process for the J'*^^ 
stated by the Sheriff-Substitute, as also those in the Mo^ 
note, adheres to the Interlocutor brought imder review, fl» 
misses both appeals. .^ 

NoTJt— It was admitted at the debate before ^^.^JJjJ 
that the facts of the case in regard to the podtion of the two 
khe exception of the distance of the Lw*^^ 



vessels, with the excepti< 



bfthe 



from Kilcreggan quay, when the slowing on the I^^Vx.^ 
Mail and the Lodioil's movements began, arej^n*-/ 



summed up in the Interlocutor under review. tJpoa ^^ 
point, however, viz., the dlBtance from the quay 'y^.gj^ 
slowing of the Lochgoil began, there is a very ff^f'^^^ 
in the testimony of the witnesses on the.oppodto sides; ^ 
for the defender stating that it was from four to fi^,"°^"2 
yards, those for the pursuers 120 yards, which ^^ ^ 
distance from a quay when dowing ii enjoined to take p 
Probably the dowing b^an between 200 and 300 7"^^ 
the pier, whidi is the medium of these oppodte ■'*^^^ 
Although, however, both parties laid great stress JP°^^ 
point, it does not appear to the Sheriff to be the ^^^S^T^ 
in the case, and that fbr the following '^®?^'**'__ii«-the 
vessels in question were of very different 8*^^"*8^. *P?iii«>il 
Mail going at firom 18 to 19 miles an hour, and the ^J^*^ 
only from 12 to 13, and the LodigoU being di*5« ^n^ 
instances ahead of the Mail Any attempt therefore^^^ 



'part of the Mail to pass the Lochgoil was ""^P^I^Pf^'^TtSo 
on her approaching the quay. If the pursuers* witncw»^^ 
are mostly neutral, are to be bdieved^ the two vessels, 
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iboat 500 yards from the Pier, were very near each other — 
the Lochgoi], however, being ahead, and the bows of the 
Miil being abontabreast of the stem of the LochgoiL The two 
twkIb continued to advance and make for the quay, and the 
Hail rapidly gained on tiie Locbgoil. The Lochgoil then 
idowed, bnt after having slowed for a short time, put on steam 
tpiHf and went on at full speed till she came to about 120 
wds from the quay, when the Mail, which was on the star- 
board or outride of her, moved for the quay in a line nearly 
acroiathe Lochgoil*s bows, which brought on the collision 
that took niace from forty to fifty vards from the quay. On 
tbe other hand, the witnesses for the defenders say that there 
VIS not half a minute between the time when the Lochgoil 
b^gan to Bk>w and the collision, during which not more than 
fimn 85 to 100 yards could have been gone over. Be this as 
it may, the material thing appears to be that the collision was 
eridantly brought on by the master or pUot of the Mail when 
120 yards or tiiereby from the pier, starboarding his helm 
bstead of porting it, which brought the Mul under the bows 
of the Lodigoil, and caused the collision. When she made 
tins movement, the Mail, according to the pursuers* witnesses, 
ms going at fuU speed. The master of the Mail admits in 
Iiis evidence that he could have easily, by porting his helm 
and keeping on the steam, have cleared the pier, and avoided 
aay colliBion either with it or the Lochgoil, but by doing 
Kf he says he would have lost two or three minutes. 
lie Lochgoil, however, could not have avoided the colliBion 
by moying to the left when the Mail came up upon her, be- 
caoie the shore lay in that direction, and she would either 
bavs gone aground, or borne down directiy on the pier, when 
the would either have been sunk or seriously damaged. Both 
ai the swifter vessel, therefore, and being on the right, and 
bavisg fiUniff of tea roomy the Mail had Uie advantage of the 
JMgoUf and hiad the ready means of avoiding any collision, 
whereas the Lochgoi^ b^g the slower sailing vessel, and 
being between the MaU and the shore, was the vessel which 
ni at a disadvantage, and had not the same means as her 
opponent of avoiding the collision. The Clyde Regulations 
enjoin the slower vessel to allow the swifter one to pass, but 
then the latter Lb to pass at a distance of 60 yards, but in thi|i 
inrtance the Mail attempted to pass so dose that a collision 
V8B brought on. It was evidenUy a race, latterly, between 
tbe two boatSy who was to get first to the pier, and the ool- 
jiaan was brought on by the Mail, which was outMe, trying 
ia the race to cut in under its competitor's bows, and thereby 
gstin first The only fault that can be ascribed to the Loch- 
foil is having first slowed, probably at the distance of between 
ttO and 800 yards from the quay, and then put on steam 
again, and afterwards slowed immediately before the collision. 
Bat although that was an important step it never could have 
Inragfat on a^ coUision; if the MaU, wliich was outside, had 
aot» after gaining upon the liochgoil, recklessly run across 
ber bowa, and if there wasa fault on the part of the Lochgoil, it 
^^eua to be adequately atoned for by the Interlocutor 
wider review, which discons for a portion only of the total 
eoat of the damage done to the Lochgoil, agreeably to the 
nie of sea insurance instead of the full amount^ which, in 
eaaes of damage caused by xeoklesB steering, the English 
utborities adopt. 

iof. T. G. Wbiobt. Alt. WiUiiAx Cowav. 



9Ttt Mabch, 1863. 

BHEKIFF COURT, GLASGOW. 

(Mb SHBBITy Bbll.) 

Jamss Cairns, Appellant, v* Robert M'Cowan, 
Cairns & Son's Trustee, Respondent. 

Bttkrapt— Appeal — CoDJanct and Confident. — A father 
and son^ formerly in partnership^ entered into a svh- 
wiion^ in which (he son-in-law of the one and the 
^tkar-in-law of (he other ^ was an arbiter, in order to 
fad out and fix the state of accounts between them as 
partHTs, An examination of the coutpanifs hooks was 
JMde^ and q Mance was found due by (h9 son to the 



father. A document was then written out and signed by 
the arbiters and the father and son, finding (he son a 
debtor to the father, for which the son granted bills* 
Before the biUs all became due, the son and the company 
of which he was then the sole partner, became bankrupt. 
The father lodged a claim on the sequestrated estate, 
producing (he decree-arbitral as his voucher. The 
trustee called on the claimant to produce farther evi^ 
dence. This he failed to do, and the trustee rejected the 
claim. The claimant appealed, and after mutual notes 
of objection, and answers and debate thereon, the Sheriff- 
Substitute affirmed the trustee's judgment, but allowed 
a further proof to both parties. 

This was an appeal against a delirerance of the Trustee 
on tbe sequestrated estate of James Cairns & Son, 
clothiers, London Street, rejecting a claim for £4143 
Os 8d by James Cairns, fkther of John Cairns, the sole 
partner of the bankrupt firm. The trustee's deliverance 
and note were as follows: — 

£xcerpt from State of Interests, No. .—Amount of 
daim, conform to affidavit, bills, and relative account, 
and decree arbitral, £4143 Os 8d. The trustee, for the 
reasons inter alia contained in the following note, calls 
upon the claimant to adduce further evidence in support 
of his claim within fourteen days from this date; under 
certification that unless this order is obtempered to the 
satisfaction of the trustee, he will be under the necessity 
of refusing the daim. 

NoTE.-~This claim is for a sum of £4148 Os 8d, being 
the amount of certain bills granted by the firm of James 
Caums & Son, of which the bankrupt was the sole part- 
ner, to the claimant, James Cairns, the bankrupt's 
father, of which bills a list is produced. These bills are 
alleged to have been granted in implement of a decree 
arbitral, of date 9 th February, 1861, produced with the 
claim. The parties to these bills, which are founded on 
as the vouchers, stand in the relation of father and son, 
and are conjunct and confident with each other. Evi- 
dence must therefore be laid before the trustee in order 
to support the claim, more especially as the bankrupt 
appears to have been insolvent when he granted them. 
In short, the trustee must be satisfied that these bills are 
granted for value. 

It is presumed that the decree arbitral is founded on 
to show that the biUs were granted for onerous considera- 
tion, but the trustee cannot recognise that document as 
precluding further investigation, as from the deposition 
of one of the arbiters it appears that they just adopted the 
balances, accounts, lists, and stock-sheet exhibited to 
them by tbe parties; and a decree arbitral pronounced 
under such circumstances, considering the conjunct and 
confident relationship of the parties, cannot be held as con- 
clusive evidence of the claim in a question with creditors, 
however binding it ought to be upon the parties inter se. 

Keeping tins in view, there appears to be no evidence 
produced in addition to the bills and decree arbitral 
which can support the claim. The statement of assets 
and liabilities contained in the decree arbitral appears 
nowhere from the books of the concern. There are no 
balance sheets produced, although these appear to have 
been regularly made. The claimant having deponed, 
lander ez«miiiation aa a witness, that he destroyed thom| 
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ivhilo tlio bankrupt deponed, that the claimant searched 
for them, but could not find them. The books contain 
no capital accounts showing the interest of the partners 
in the capital of the badness. There is no list of the 
book debts, nor of those estimated as bad, nor any 
evidence to prove that the estimate of bad debts was 
correct, nor any list of the debts actually collected by the 
claimant after the dissolution proving the accuracy of 
the valuation, and in reference to one bad debt which is 
particularised, being that under name Miller and Tenant, 
amounting to £8196 lOs lOd, this is plainly overstated 
by £455 Is Id, as shown by an account called Abstract 
of Australian account, engrossed in folio 357 of Ledger 
No. 3 of the firm. Besides, this account appears over- 
stated by the sum of £6020, being the amount of nine 
bills which are evidently erroneously entered into the 
debt of that account. No evidence being adduced by 
these bills being dishonoured, or that they were xa«- 
viously credited in the account orTotired by the claimant, 
or the firm of James Cairns & Son, the claimant is re- 
quired to state from what source the funds were received 
which he alleges were applied in payment of these bills. 
In regard to the stock, which is stated to amount on 
value to £4264 4s 5d, there is no stock list produced, 
that referred to only specifying stock to the value of 
£3032 15s 8d. The liabiliti^ of the firm, as specified in 
the decree arbitral are equally unintelligible, no list of the 
debts due to various parties, amounting to £3330 8s Id 
is given, nor any evidence of their having been paid. 

No evidence is adduced of the correctness of the sum 
of £11,370 10s 6d said to be due to the claimant, nor of 
the sum of £313 12s 9d, said to be due to the bankrupt. 

The trustee does not find that the sum claimed is not 
due, but ho cannot find evidence to prove it, and he lug 
called for further evidence in support of it, before pio* 
noundng his final deliverance, as the only course open to 
him to enable him to deal fairly with the claimant, and 
the estate whose funds he is bound equitably to admi- 
nister. The above remarks are meant to guide the 
claimant to the difficulties which the trustee experiences, 
and he will delay disposing of the claim further until 
the order now pronounced is obtempered. 

The appellant failed to lead proof on the points re« 
fcrred to in the deliverance and note, and the trustee 
thereafter rejected the claim by the following deliver- 
ance: — 

Excerpt from state of interests, No. 83. Amount of 
claim, £4143 Os 8d. 

The trustee rejects this claim in respect the claimant 
has failed to obtemper the deliverance of 12th April last, 
and in respect generally of the claim being unfounded 
and unvouched. Had the chiim been admitted, the 
dividend thereon would have amounted to £897 Os 9d or 
thereby. 

In his appeal, the appellant generally denied the 
averments in the trustee^s note, and pleaded— 1. The 
vouchers founded on by the appellant are prohatio 
prohato of the appellant's claim. 2. In the whole 
circumstances the deliverance of the trustee should 
bo recalled, the affidavit and claim of the appellant 
sustained, and decree pronounced finding the claimant 
entitled to the dividend applicable to bis claim. 
8. The appellant hag piO(];aoed such aooo^mta and 



vouchers as are necessary to support his claim, both at 
oommon law and under the bankrupt statutes. 4. The 
productions made by the appellant instruct an obligation 
on the bankrupt to grant the bills founded on, in fulfil- 
ment of an antecedent obligation, and thereby exdode 
these documents from the operation of the statate 
founded on by the respondent, or subjecting them to 
challenge at common law. 

The respondent pleaded— 1. The appellant, in tema 
of section 49 of the Bankruptcy (Scotland) Act, 1856, 
was bound to have produced, along with his oatb, the 
vouchen necessary to prove the debt referred to in tiie 
oath, and having failed so to do, even upon reqoiatioB 
by the respondent, in terms of section 126 of the said 
statute, his claim was rejected. 2. In respect that a 
facie of the affidavit, the appellant's claims in rapect 
of a verbal agreement in modification or extinctioQ of 
an obligation constituted by writing, the proof of 
said verbal agreement must be restricted to the oath oc 
writ of the respondent as vested in the estate of theaaid 
John Cairns, and James Cairns & Son. 3. At eomiaoR 
law the fact of the bills founded on by the appellant 
having been granted in insolvency between conjanctaBd 
confident persons, and of their being dependent for their 
onerosity ex facie of the appellant's productiona and 
claim on an accounting between the drawer and acceptor, 
and the circumstances generally of the dMegA aoc^^ce, 
exclude them from the benefit of the presumption of oner- 
osity, and lay upon the appellant the burden of proring 
that he gave value for them. 4. The i^pellant being 
conjunct and confident with the bankrupt, is obliged, in 
terms of the Act 1621, cap. 18, to prove that he gate 
true, just, and necessary cause for the alienations and 
obygati(His contained in. the bills and documents tennBd 
deed of submiasion, and decree arbitral upon which he 
founds. 6. The documents termed deed of subnuawn 
and decree arbitral are, from their defecta in *^»^ Jf 
matter, entitled to none of the privileges of wgalar^**; 
or of a submission and decree arbitral, and they had nw 
in law the efiect of conferring upon the appellant mi 
absolute power of selecting £2000 worth of stock. 6- 
Eeto, that the pretended deed of submission and decree 
arbitral were proper and formal deeds, they are no 
prohatio prohato of the appellant's claims, at least inj 
question with the respondent as' representing the J"^ 
creditors of the estate, but " the documents, letters, ana 
books" upon which the decree arbitral bears to have pro- 
ceeded must be produced to entitle it to any &i^° 
judgment. 7. JEsto, that the pretended deed of w^ 
sion and decree arbitral were proper and formal d 
they afford no foundation forthe appellant's claiin,«i^ 
supported by production of a full account of ^}^^^ 
lant's intromiadona under them. 8. The said oeeo 
submission and decree arbitral and ^*^"*^^*^^to 
in law vouchers sufficient to prove the debt ^*^^g. 
in the appellant's dwm. 9. lii respect of the d^ 
tion by the appellant of the balance-sheets ^^^^ 
the respondent is entitled to the presumption °^^f j^i^ 
they vouched a state of accounts between the f^ .^ 
Cairns and the appellant, which could not ^^^. ^ 
the present claim. 10. The alienations and oblige ^ 
contained in the pretended deed of submission an 
cree arbitral, and in the bUls founded on in ^ ^^^ 
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lant's daim should be set aside in the present proceedings 
under the Act 1621, cap. 18, a^ having been granted 
without tme, jnst and necessary cause, and without a 
JQst price really paid, and at common law as in fraud of 
JQst creditoiB. 

A proof was thereafter allowed, and haying been led, 
the SherifE-Substitute pronounced the following judg- 
ment:— 

HaTing heaid parties* proonmton and resmned oonflidetation 
of the proof and whole procen: Finds it proved that on 22d 
JaBosiy, 1861, being the date of the deed of submisaon and 
eontnci contained in No. 4/3, as also on tho 9th February, 
1861, being the date of the decree arbitral and contract like- 
viie in No. 4/3, as also at the date of the acceptances said to 
hsTO been granted in implement of the said decree arbitral, 
the bankrupt John Cairns and his firm of James Cairns & 
Son were insolvent: Finds that the appellant is the biankrupt's 
fctber, and was the semor partner of the firm of James Cairns 
k Son prior to the 5th January, 1861, or thereby, at which 
date it is said to have been diasolved; but the bankrupt 
earned on business in the name of the firm till 29th November 
thereafter, when he was sequestrated: Finds that the firm was 
msolvettt at the time the appellant states he left it, and on the 
oocttdon of his doing so ^ deeds No. 4/3 were entered into 
between him and the bankrupt: Finds that by the first of 
these deeds they agreed on certain terms therein set forth to 
refer to the two arbiters therein named the ascertainment of 
flie balsnoe due to the appellant by the bankrupt, ''arising 
out of co-partnerBhip in the firm of James Cairns ft Son:" 
Finde that one of the arbiters was the son-in-law of the ap- 
peUant and brother-in-law of the bankrupt: Finds that by the 
leoond of said deeds, executed shortly after the first, it is set 
forth that there was a balance against the firm of £7^46 2s 
3d, and that, as between the partners themselves, there was a 
ram of £4540 4b O^d owing by the bankrupt to the appellant: 
Finds that the said deed contains, in addition, various findings 
and appdntments exira fines mtbmisii, and resembles in many 
respects more a mutual contract than a decree arbitral, wim 
wmdi riew it is signed both by the arbiters and by the appel- 
hat and bankrupi^ as parties thereto: Finds that the aooep- 
tanoes granted to the appellant by the bankrupt, in conformity 
with the provisioDS of the said deed, were inter eo^jvneiM, the 
lifter being at their date insolvent: Finds that, in the whole 
drcomstances, the respondent, as representing the general 
body of creditors on the bankrupt's sequestrated estate, was 
JQitified in refusing to hold the said productions as sufliciflnt 
eridence of the debt for which the appellant claims, and in 
csUing on him to adduce further evidence in support of said 
daim: !Elnds that, although in respect of the appellant's fail- 
ure to ooonily vritii said call, the respondent afterwards rejected 
the chom ti» Mo, he nevertheless states in his revised minute, 
and he repeated the statement at the debate, that he is 
^nlling that an opportunity should still be afibrded the appel- 
famt cl supportdng and instructing his daim, and it is at all 
cieoti competent to the Sheriff to afford such opportunity: 
Thersfbre, before pronouncing further, and under reference to 
the annexed note, a ytootpro vt dcjure of the subsistence of 
the debt referred to m his affidavit and allows the respondent 
aoonjuiKst probation; grants dUigenoe against witnesses and 
hiven, and appoints the cause to be enrdled in the diet roUL 

Kon. — ^The insolvency of the bankrupt, at the time the 
vrachen founded on by the appellant came mto existence, is 
dcttly estabHshed. The appellant himself admitted, wlien 
, examined as a witness in the sequestration, that the firm of 
James Cairns ft Son, of which he was a partner, was insolvent 
at its diaolution, and that he was then aware tiiat the bank- 
ntpt had no funds of his own. (See Sedenmt Book, voL i., p. 
89.) Under the respondent's proof in this appeal the bankrupt 
has deponed: — ** 1 was not able at the date of said balanoe- 
■beet (31st Dec., I860,) to pay any portion of the Ums of 
^88 lis 7d, shown by said state as due by me; nor at the 
date of the deed of submission; nor at the date of granting the 
bOls after the decree arbitral; the firm of James Cairns & Son 
had not assets to pay the liabilities, or debts shown in said 
*tste at any of the above dates." In the sequestration it has 
Wn Buffidentiy ascertained that this insolvency continued 
from January tUl November, 1861; when notour bankruptcy 
took (4MB, In his oonjoiiKl proof the appellant re-adduced 



the bankrupt, who then produced the ex pott facto state, No, 
13, by which it was attempted to be shown that, although his 
firm was insolvent at the dates in question, he was not so 
individually. It is plain, however, notwithstanding the in* 
genious efforts which had been made to bring out a favourable 
balance, that such balance is altogether illusory, being made 
up of an imaginary reversion of £1213 on foreign shipments, 
which, instead of yielding a reversion, did not realise the ad- 
vances which had been mi^e upon them, and of an ideal sum of 
£500 for goodwill of business, which was never either given or 
obtained. The real question remaining, therefore, is whether,' 
seeing that the bankrupt was in insolvent cxrcumstanoes 
when he entered into the submission and became a par^ to 
the decree arbitral, the appellant is entitled to rest on these 
deeds, and on the reUtive acceptances, as affording indisput- 
able evidence of the debt he dalms, and barring all challenge 
except by reduction; the Sheriff cannot so hold. It may be 
true that, as in aU questions between the subnutters them> 
selves, a decree arbitral, until reduced, has, in the ordinary 
case, the strength of a res judicata, and must be given effect 
to. But where a submission is entered into between a father 
and sn insolvent son, one of the arbiters being conjunct to 
both parties, and where what is called the decree arbitral 
bears esc fade to be also a mutual contract upon which the 
father could not have founded unless it had been signed by 
the son, then, as in a question with third parties, creditors of 
the sou, such deeds are not^xr ee vouchers, sufficient to esta- 
blish the debt, and their validity may be objected to ope exeep* 
tionie. In the first plaoe, the bankrupt's insolvency operated 
as a bar to his entering effectually into a submission, and still 
more to his oonducSng certain gratuitous arrangements 
beneficial to his father. In the next place, even although 
there was nothing suspicious in the documents themselves, 
it has long been settied that acknowledgments of debt to near 
relations cannot be given effect to in bankruptcy unless sup- 
ported by other evidence. In the third place, it is expressly 
enacted by section 10th of the Bankruptcy Act of 1856, that 
the deeds made void by the Act» and all slienations of pro- 
perty by a party insolvent, which are voidable by statute or 
at common law, may be set aside either by way of action or 
exception, and by the 11th section it is provided that "the 
trustee on a sequestrated estate under this Act shall be en- 
titled to set aside any such deed or alienation for behoof of the 
whole body of creditors^ and in so doing shall be entitled to 
the benefit of any presumption which would have been com- 
petent to any creditor." By these enactments, the former law 
that gratuitous alienations ndling under the Act 1621, could 
be set aside only by prior creditors, is abrogated ; and not only 
is the onui of proving solvency in the grantor laid on the oon- 
iunct or confident person founding on the deed that is chal- 
lenged, but the challenge may be made and sustained by way 
of exception without any formal reduction. At the same 
time it is to be observed that whilst the respondent refuses to 
admit the deeds in question as affording complete evidence of 
the alleged facts set forth in them, he does not seek to reduce 
them in as far as they may be available in questions in which 
tiie appellant and bankrupt alone are personally interested. 
Finally, it is settled in the words of Mr Bell, in his work on 
arbitration, p. 241, that " every award must in substance be 
essentially the actual judgm^t or sentence of the arbiters 
who pronounce it. It must be the embodiment of their own 
opinion as private judges on the merits of the case submitted 
to their arbitration. Where, tiierefore, a document which 
purported to be an award ex facUf and which, in all merely 
fonnal requisites, was a regular award, proved to be in reality 
not &e judgment of the arbiters at all, but only a colourable 
tmm given to an agreement previoiuly made between the 
.parties themselves; it was held, in a reduction of the award, 
that it was not truly an award, and could not be defended 
on any of the pleas applicable to a genuine award." In the 
case here referred to, the judgment of the House of Lords 
declared, "that the alleged submission and decree arbitral 
ought not to be considered as having in law the effect of a 
submission or decree arbitral, but as a form adopted by which 
an agreement previously made between the parties to the said 
submission, was concluded." {Mande^ May 10, 1814; 4th Dow, 
p. 391.) Where the same occurs under a ranking in a seques- 
tration, a statutory right is conferred on the trustee to 
"except" to sudi alleged decree arbitral, which is m reality 
simply an agreement tn^ cof^^imotof . No doubt the Court 
niist be satisfied that tho ^'earoeption" ii taken m goo4 
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grounds, bat if bo no redaction seems necessary. A bill 
granted by an insoWent son to his father may, where its 
onerosity is established, be entitled to have due effect given to 
it, but it requires to be supported by further evidence before 
a dividend is payable on it. In like manner, any species of 
deed, whatever garb it may assume, which is substantially 
nothing more nor less than the bankrupt's acknowledgment^ 
granted during insolvency to a conjunct and confident person, 
18 per ae ineffectual to confer upon such person the privilege 
of an ordinary creditor. 

Far the AppeUant—Wu. Mathhsok. 

For the Rapondent—^, M. Tatlob. 



0th March, 1SG3. 

SHERIFF COUKT, AYR. 

(Mb Shebtfp Robison.) 

Hugh Wtlue, Draper, Kilmarnock, v. Ja5ies Lawsoh, 

Miner, Dalmellington. 

Small Debt Statutes— Poinding— -Implement of Decree 
— ^Reponing. — Under a Small Debt Decree in absence the 
defender's effects were poinded and at same time valued^ 
hut no sale took place. The defender then obtained a 
sist. The pursuer appealed, and objected that the poind' 
ing was implement of his decree, and no reponing could 
he granted. Held, that poinding without a salcfolloW' 
ing is only implement in part, and widch, under the 
Small Debt Acts, does not har a reponing, and sist held 
competent. 

This ia a small debt complaint, in which the defender is sued 
for the sum of 14s 5^d. The pursuer obtained decree in 
absence on 11th December, 1862; the defender was charged 
thereon on 12th December, and on 29th December (the chargft 
being expired) his effects were poinded to the appraised value 
of £1 128. Meanwhile, the defender had, on 28d December, 
obtained a sist, in order to the case being heard on 15th 
January, 1863. By no fault imputable to the defender or his 
agent, this warrant was not served upon the pursuer, and no 
use was made of it; and on 10th January the defender 
obtained another sist for a hearing of the case on 22d 
January, and to which day the pursuer was duly cited in 
terms of this warrant. The pursuer now objects to the case 
being further proceeded with, in respect that the poinding at 
bis instance, which has followed upon the decree in absence, 
is implement of that decree, and effectually bars the defender 
from being reponed against it. So far as is known, this is 
the first time that a question of this nature has occurred in 
reference to a snuUl debt case, although the point is not a 
new one in regard to ordinary actions in the Sheriff Court. 
^e question turns upon a comparison of statutes, and upon 
the mode of interpreting them connectedly with the diligence 
that has been used in each particular case. 

The diligence against property authorised by the decree 
obtained in this case is (1) arrestment; and (2) poinding and 
sale. The conjunctive description of the latter mode ol 
execution seems to make it one diligence, although consisting 
of two acts — attachment by poinding and transference by 
sale. The statutoiy form of reporting it in the shape of a 
" Report of Poinding and Sale," also favours the same view 
of its character, as does, likewise, the practice observed in the 
manner of executing it, according to which there is neither an 
execution of poindi^ returned, nor a warrant of sale obtained, 
Bepaiately, as in the ordinary case;, but the whole is carried 
through very summarily, and reported in the end as one 
proceeding. There was no sale in this case, but only a 
poinding; and, consequentiy, there is no report of poinding 
and sale. In short, the authorised ''Execution" by "Poind- 
ing and Sale" to enforce the decree in this case, has been 
carried through but half way. 

Iho Sh«iiri power of veponing against « decree in ftbienoe 



is entirely derived from statute and explicatory Acts of 
Sederunt. Beneath the Judicature Act of 6 Geo. lY., e; 
120, which first conferred this joxjadiction on the Sheriff and 
relative Act of Sederunt, he could not repone if letters of 
homing were obtained — McLean v. Bdl d: M'Kinlaift 23d 
January, 1827. This restriction was removed by the Sheriff 
Court Act of 1 and 2 Vict., c 119; and, as beneath thb 
statute, a poinding, although not followed by a wtde, has beaa 
held to bar reponing — Stephenson ds Co. v. DMins <t- BiJ^, 
17th February, 1852. It has also been made a question, 
under the same statute, whether imprisonment onght not to 
have the like effect^if'Xae&ton v. Futherford Js Co., lOtli 
June, 1854. The present case does not fall under the abore 
Act of the Queen, but is governed by the Small Debt Act of 
1 Vict., c. 41, although it will be proper to consider both 
stati^tes in connection, for the purpose of marking the diffo*- 
ence in the language used in each in reference to the Sheriff 'i 
power of reponing against a decree in absence. 

That difibrence is so remarkable and important as to suggest 
a solution of the present question in favour of the defendsE. 
The Small Debt Act, in section 16, provides, in the event of 
a decree in abeencjp being pronounced, for the obtaining of 
*'a warrant sisting execution" on the requinte ooomgiiatioa 
being made "at any time before a charge is given, or in the 
event of a charge being given before implement of the decree 
has followed thereon." In section 18 of the Sheriff Court 
Act provision is made, in the same event, for '' a reponing," 
on the conditions therein expressed, against such a decree, 
'' where the sa^ne shall not have been implemented in whok 
or in part." Thus it appears that while in the former statute 
it is '' implement of the decree" that is made preventaloiy of 
redress, in the latter it is the fact of its being " implemented 
in whole or in part^" which is to bar reponing. Now, 
« implement" must be taken to mean whole impl^eot^ and 
implement ''in part" must be something different from thst 
But implement is not payment, agreeably to the deciaioni oa 
the subject, although payment is implement and the best kind 
of implement. Diligence operates as implement, more or len^ 
according to these decisions, on the theory, it is supposed, of 
the law being satisfied by the application of its executorisl 
powen. But whether the kind of diligence which is used for 
the enforcement of a decree in absence be implement in whole 
or in part is what would appear to be the overruling questioa 
in the present inquiry. The case of SiiepheMOik S Co. seemi 
only to decide that a simple poinding is implement in part \ij 
way of execution, although, even if this were all its virtue, it 
is sufiident, and was so held in that case, to bar reponing in 
terms of the Sheriff Court Act. The poinding used in this 
case, as already explained, can never be regarded as amount- 
ing to more, if it is to be considered at all, while the prohiM- 
tory condition which, by tiie Small Debt Act, is attached to 
the privilege of obtaining a sist of execution, being implement, 
anything Sxoti of implement in whole must be ineffiKtual to 
exclude the benefit of review of a decree in absence. Whether, 
if a sale had followed the poinding here, and a report had 
been made of poinding and sale as directed by the Act> Udi 
proceeding would have been implement in whole of the decreo^ 
it is unnecessary to inquire, altnough I think it would be. 

For these reasons I am. of opinion that the sist here is a 
good sist, and entities the defender to be heard against ths 
decree in absence obtained by the pureuer in this case. 

AfA. W. F. M'CuBBur. AU. Giobghi HoBfOV. 
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Latham v. Waleeb. 

Truck Act — ^Discounts for Advances-^Medical Fees dis- 
allowed. — A collier who Juzd obtained advances in cask 
between pays was cliarged one shilling per pound therefor* 
At first he objected, hut latterly acquiesced or did nd 
ohjecU After leaving his en^loyment he raised an acH(nk 
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for repetition of the aums as charged and retained^ con- 
trary to the Truck Act, Held^ that the charge was a 
violation of the Truck Act, and decree given for the 
sums retained. The fees for medical attendance were 
disallowed because the workman had not given his con- 
sent in writing to retain them. 

Tma case is one of such general importance, that I greatly 
tegret it should have fallen to be disposed of in the Small 
Debt Court; but as the sutn in dispute is under that to which 
RDsU debt actions are limited, I must not shrink from 
dflcidlog it, though I do so with much diffidence and hesita- 
tion. 

The fiicts of the case are simple and not disputed. In 
October or November, 1861, the pursuer was engaged by the 
defender as engineman at his colliery. The pay at defender's 
mt was fortnightly. The defender keeps no store, but he has 
been in the practice, ever since the pit was opened — ^four 
ytsrs ago-^to charge any of his workmen who get advances 
during the currency of their pay, or rather to make a deduc- 
tton on the pay-day from thdr wages of Is per pound on all 
money intermediately advanced. Ko bargain was made with 
the panuer to that effect when he was engaged, dther written 
or?6TbaL 

When the first pay-day came round, Is per pound was 
dedocted from the balance of wages he had to receive on aU 
fbe payments made to him during the currency of the pay; 
and this, it appears, was the first intimation to the pursuer of 
tiie prevalence of the practice at defender's work. He 
strenuously objected, but in spite of his remonstrance the 
deduction was made, and he was told by defender's son that 
in fbtore, if he did not uplift any part of his wages before the 
pay-day, no deductions would be made. There are printed 
roles at the work, but these are silent as to such deductions. 

Panuer continued in defender's employment until December 
Mj getting advances regularly during each pay, and always 
bavingthe Is per pound deducted thereon, apparently without 
his ei^er acquiescing or objecting. In December last he left 
bis employment, and he now sues his master for the balance 
of bis wages, and also for payment of these deductions— his 
plea, of course, being that these deductions are struck at or 
not albwed by 1 & 2 William IV., cap. 87, commonly called 
tbe Truck Act. ' f » J 

Tbe Truck Act is an Act to prohibit the payment, in oer- 
twn trades, of wages in goods, or otherwise than in the 
cnnent coin of the realm. It was passed, after an extensive 
Parliamentary inquiry, for the protection of the workmen, 
and is entitled to a liberal interpretation as regards the 
objects and intention for which it was passed. Bladkstone 
«ay»—" Statutes are to be construed not according to their 
mere letter, but the intent and object with which they were 
msde;" and <'it is an established rule that remedial statutes 
are to be more liberally, and penal more strictly construed." 

Applying these principles &irly to the Truck Act, I shall 
sow proceed to consider its provisions. 

By section 3 it is enacted, " That the entire amount of the 
^ages earned by or payable to any artificer" in the trades 
tboein enumerated shall be aetitaUy paid to such artificer in, 
tbe current coin of the realm, and not otherwise. 

By section 4, that every such artificer shall be entitled to 
rooo^er from his employer the whole or so much of the wages 
^nied by him ''as shall not have been actually paid to him 
by roch his emplover in the current coin of this realm.'' 

These sections, it will be observed, enact that the employer 
ffluat pay to his workman the entire amount of the wages 
earned, and that the workman shall be entitled to recover 
•ay portion thereof not " actually" so paid to him in money. 

Bat the Act allows certain payments or deductions to be 
made by the master, for which he la entitled to credit on the 
payday. I shall next proceed to consider these, with the 
yew of ascertaining whether they give any sanction to the 
deductions now made. The excepting clauses are sections 23 
and 24. 

. By section 23 it is enacted that nothing therein contained 
IS to prevent any employer from supplying medicine or medi- 
cal attendance, or fuel, or any matenals, tools, or implements, 
^ hay, com, or provender for horses employed by the artificer; 
nor from demissing the whole or any part of a tenement at 
•oy wnt, to be therein reserved ; nor from supplying victuals, 



dressed or prepared under the roof of the employer, and there 
consumed by the artificer; nor from making, or contracting 
to make, any stoppage or deduction from the wages of the 
artificer for any of these purposes ; or '* for or in respect of 
any money advanced to the artificer for any such purpose." 
f^vided always that such stoppage or deduction shall not 
exceed the real and true value of such fuel, materials, tools^ 
implements, hay, com, and provender ; and shall not be in 
any case made from the wages of the artificer, imless the agree* 
ment or contract for such stoppage or deduction shall be in 
writing, and signed by the artificer. 

The exceptions in uie next section have still more important 
bearing in this case. By section 24 it is enacted that nothing 
therein contained shall extend, or be construed to extend, to 
prevent the employer from advancing to the artificer any 
money to be by him contributed to any friendly society or 
sayings bank ; nor from advancing to him any money for his 
relief in sickness, or for the education of his children ; nor from 
deducting, or contracting to deduct, any sum or sums of money 
firom his wages for the education of hiET children; in whid^ 
case the agreement or contract for such deduction must be in 
writing, and signed by the artificer. 

These two (£iuses contain the only deductions which the 
employer is entitled to make from the artificer's wages, and 
the oidy advances which he is entitled to give, and, with these 
exceptions, the entire amount of the wages must be pidd to 
him in money. Neither by fiur construction nor by implica- 
tion do they afford any ground or authority for the deduction 
here attempted to be made. 

It must be borne in mind that the portion of his wages so 
advanced by the employer is wages actually wrought for and 
earned by tiie workman, although not demandable by him 
until his pay-day—the pay-day b^ng fixed in some cases once 
a fortnight, in others once a month, to suit the employer's 
own convenience. 

It was contended for the defender in tins case that as it is 
optional to him whether or not he will pay his workmen any 
portion of their wages before the pay-day, that if he does so 
he may make what conditions he pleases, and, as the usury 
laws have now been repealed, that he may charge what rate 
of interest he thinks proper. 

The argument is ingenious, but, I think, unsound. The 
Act, I must agun repeat, is not merely an Act against paying 
ihiges in goods. It is an Act to secure that worlonen shall be 
paid the entire amount of their wages, subject only to the 
exceptions mentioned in sections 23 and 24. ^ The present 
case is not Ihat of a loan to the pursuer at a certain rate of 
interest, for the charge is the same whether he had the use of 
the money for a week or for a day. In the one case it would 
be at the rate of above 250 per cent, and in the latter at 
upwards of 1800 per cent, per annum. 

If the master is entitled to contract with his workmen 
that every pound of wages he pays to them, otherwise 
than on the pay-day, shall count as 21s, it would be equally 
oompetent for him to stipulate that every sum, say of 15s, 
so advanced, shall count as 208. Were it lawful for needy 
workmen and unscrupulous masters to make such contracts^ 
it would be infinitely worse for the workman than if a portion 
of his wages were paid to him in goods. In the latter case, 
if the master advanced to him> 15s in money, and 5s worth 
of goods, instead of getting credit at the pay-^ay for 208 
of wages, the master would only be entitled to debit the 
workman with the 15s, paid in the current coin of this realm, 
while he would require still to pay the 5s advanced in goods. 
In Ihe former case, on the j^ea of contract, the master who 
h^ advanced only 15s, would debit the workman with an 
additional 5s, for which no value whatever had been given. 
This, no doubt, is to assume an extreme case, but it Ulustrates 
the fSallacy of the defender's pleas. 

Another justification for the practice was assigned, that it 
gives the master more trouble in book-keeping to make pay- 
ments between pays. No weight, I think, can be given to 
this argument. It required a more complicated and expensive 
system where orders by the pay-clerk were given to the store- 
keeper for goods to be supplied to the worlunan, but all such 
devices for preventing the workman getting payment of his 
entire pay actually in cash, were made illegad and of no avail 
by the Act before referred to. 

The result at which I have arrived is, that if an employer, 
during the currency of the pay, advances or pays to a work- 
man that portion of his wages which l^e ^as earned, or any 



60 



SHERIFF COURT REPORTS. 



part of it, he is entitled to dedact the iixm actually so paid as 
wages, and no more; and that bo long as the relation of 
master and servant sabsists, if he constitates himself a money- 
lender under a contract by which he is to derive a profit on 
the advance, that not only is he not entitled to debit the 
workman's wages with sudi profit, but that a very serious 
and most difficult question might be raised whether he is 
entitled to recover or deduct not the profit but the sum itself 
tbiiB illegally lent. 

The deductions for medical attendance would have been a 
legal one had it been agreed to by the pursuer in writing, but 
as he admittedly has not so agreed, the sum deducted under 
this head must also be paid. 

It is of such importance to get an authoritative dedmon 
upon this subject that I trust some means may be taken for 
having it settled in a higher Court, either in titiia or in 
similar case. 



Act, A. Y. EoBX. 



Alt. J. K. FxsBUES. 



17th Mabcb, 1868. 

SHERIFF COURT, GLASGOW, 

(Shebiffs Sib A. Auboh ahd Bell.) 



A. V. B. 



Master and Apprentice. — An apprentice was indentured 
to an engineer J and paid a fee o/£150. From a weak 
constitution^ he was absent from Jiis work for long inter^ 
valSj but neither misconduct nor insolence was proved 
against him. The master dismissed the apprentice. In 
an action for delivery of the indenture^ and repetition of 
die apprentice fee^ held^ that as the absences were not 
wilful^ but arose from sickness and inability to attend, 
decree was given in terms of the libel. 

The parsner, a minor, was, with consent of his father, 
apprenticed to the defenders, who are engineers, in 
December, 1858. This action concluded for delivery of 
the deed or indenture entered into between the parties, 
and the daplicate thereof, and for repayment of £150, 
being the apprentice fee paid to the defenders under the 
indenture, in respect of the refusal or failure of the 
defenders to teach and instruct the pursuer in the art, 
trade, and business of engineer and millwright, as under- 
taken by the defenders in the indenture, in so far as the 
defenders had dismissed the pursuer, and refused to im- 
plement the indenture. The record was made upi by 
condescendence and defences. The defenders admitted 
the dismissal, but averred that the pursuer^s attendance 
at his work had been irregular, and ho had absented 
himself for long periods without leave asked or obtained, 
or without any good or sufficient cause. The pursuer, 
while admitting occasional absence, alleged that this 
arose from sickness known to the defenders; and that if 
the pursuer's absences had been without any good or 
sufficient cause, the remedy ought not to have been dis- 
missal, but enforcement of the penalty fixed in the 
indenture. The record was then closed, and a proof 
pro ut de jure allowed, which having been led, and 
parties* procurators heard thereon, the Sheriff-Substitute 
pronounced the following Interlocutor: — 

Having heard parties' procurators, and resumed considera- 
tion of the proof, productions, and whole process, Finds, that 
the summons concludes— ^r«^, for delivery to the pursuer of 
the indenture, No, 5-1 j and Secondly, for rej^tition of I 



an apprentice fee of £150, acknowledged in nSd indenttns 
to have been received by the defenden, the gioundi os 
which said conclusions are rested being, tiiat the defenden 
refused or MLed to instruct the pursuer in thdr bosuw 
of engineers, and dismissed him firom their employment on 
25th September, 1861: Finds, that the mdentoie mi 
entered into as from the 16th November, 1857> and it ii 
stipulated thernn that the pursuer should, on no oocanon 
whatever, sickness ezdnded, absent, divert, or desert hiinaeli 
from the defenders* employment without leave first asked aod 
obtained, under the penaltv therein mentioned: FindB,tbit 
it is further expressly provided and declared in said indenton 
that if the said pursuer shall, without permisBion ssked tnd 
obtained, absent himself from the service of his said miita 
or masters, or refuse to obey orders, or otherwise bebaTe io i 
disrespectful or unbecoming manner to them or him, or to 
their or his manager or foreman, such oonduct, if repeated or 
perristed in, or if of an aggravated nature, shall, in the optioa 
of his said master or maeSers, be held a sufficient cause for 
expelling the said apprentice from their or his employment, sod 
canoeUing tiiis indenture, in which event no part of ndd 
apprmitice fee shall be returned to him, any right thersto 
being thereby forfeited, and the above sum of £50 shaQ be 
paid to the said defenders, as agreed on ascertained «ui 
estimated damages, without any deduction whatever: Findi, 
that during the whole period which elapsed from the oom- 
menoement of the apprenticeship in November 1857, till iti 
termination in 1861, the pursuer's attendance was broken and 
irregular to so great an extent, that lone periods of abieDoe 
were the rule, and short periods of attendance the ezoeption: 
Finds, in particular, that after being a few weeks in the 
dcfender*6 employment, from and after November, 1857, the 
pursuer was absent from Christmas of that year till Augutt 
1858; that he was again absent from Christmas, 1858, till 
February, 1859 ; that he was a tMrd time absent from Mardi, 
1859, till August following; that he was a fourth time abaeot 
from October, 1859, till January, 1860; and finally, tUthe 
absented himself altogether from February, 1860, till Feb- 
ruary, 1861, BO that during the whole four years he was litfle 
more than six months in all at his work, and that at ta 
intervals: Finds, that the pursuer, who is now 24 yean of 
age (see Dr. M'Leod's Report, No. 16), has, to a oertaiii ex- 
tent, accounted for these absences by constitutional derai^ 
ment, arising fh>m a scrofulous habit of body, and the five 
me<]ical certificates contained in No. 18 of Process, compaNd 
with the evidence of the witness, Robert Lynn, M.D., w 
medical attendant of the pursuer's family in Irehmd, togetto 
with that of the pursuer^s mother and brother, establish tW 
he suffered from time to time seriously in his health : Bot 
Finds, tiutt tiio above evidence does not establish that it w 
necessary for the pursuer to absent himself for the wnoto 
period above mentioned, and in particular it does not establisii 
that the state of his health afforded sufficient caose for &» 
absence from October, 1869, till January, 1860, nor for ha 
protracted absence from February, 1860, till September, 1861. 
Finds, that the pursuer has also failed to prove that he aak» 
and obtained leave from the defenders to absent kimsetfw 
the manner he did : Binds it on the contrary proved, *^ !°J 
pursuer was sometimes absent without sufficient reason, wj 
that the defenders and their foreman repeatedly ^°^^*^]^ 
with him on the length and frequency of his **'*'®°*^'.f°lSa 
not disguise from him their opinion that it was **™ t Se 
to laziness or some other cause than illness: Finds, ^n^ 
pursuer's mother having come with him to Gbsgow ^ ^ 
tember, 1801, and pressed the defenders to receive ^^.^ 
they with some reluctance agreed to do so, on the conoiuo^ 
which was assented to, that he should come to his ^°'* . 
Monday the 16th September, but the pursuer did nj>* °^. 
his appearance on that day, nor on any day during ^°®T;L^ 
Knds, that the defenders* foreman, Thomas ^^^^'.^S 
met him on the street on the Saturday, expressed ^^***'^ be 
at his conduct, but nevOTtheless told him that he worn ^^ 
received if he came on the following Monday moming» 
not afterwards: Finds, that the pursue* did not 8j<> o"^^. 
Monday, and did not make his appearanoe at the ^ff^^^ 
work till the Wednesday, when the defenders re^f^r ^ 
him back: Finds, tiiat the defenders were J»^r i^^Be, 
refusal, both on account of the pursuer's breach *^^,*^^L^ 
and of his more immediate breach of contract ^^.r^^^]^ 
of the warning he had received, for which he admiw .^^^ 
cannot plead indisposition, md has not assigned or m^^ 
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any other snfficieat ground: Finds further and upcwaUm, 
that flhortly afkerwarda^ and before the pursuer had entered 
npoQ any other employment, or had hia hands tied in any 
nmy, the defeoders, through their agents, Messrs M'Grigor, 
Stevenson & Fleming, intimated to him, by the letter of Tth 
November, 1861, No. 10 of Process, that they were still 
willing to take him back, notwithstanding' what had passed, 
if be was ready to complete his apprenticeship in a regular 
manner, and the offer is judicially repeated in the defences, 
Ko. 8, but has not been accepted by the pursuer, though 
remaining onemployed, and although be admits that ho told 
Mr Stevenson after his dismissal that he was willing to go 
back to the defenders : Finds that, in the above drcumstances, 
aad espeoiaUy after the dediiiature to accept the foresaid offer 
Kberally made to him by the defenders, the pursuer has no 
light to insist in the conclusion of the summons. Sustains 
tlw defences and assoilzies the defenders: Finds the pursuer 
BaUe in expenses, allows an account thereof to be given in, 
and remits the same to the auditor to tax and report. 

The pursaer appealed. Aflber a heariDg, the Sheriff 
pronounced the following judgment:— 

Havmg heard parties' proourators under the appeal for the 
porsaer upon the Interlocutor appealed against, proof adduced, 
productionB, and whole process, and made avizandum with the 
caoBe, Finds that the summons here concludes — 1st, for de* 
Hvery of an indenture entered into by the pursuer with the 
defenders in 1857; and 2dly, for repetition of the sum of £150 
as an apprentice fee, acknowledged to have been paid to the 
defcnden, when the indenture was entered iuto, on the ground 
that the defenders refused or failed to instruct the pursuer in 
their business of engineers, and had dismissed him from their 
servioe on 25th September, 1861: Finds, that the indenture, 
which was entered into as from 16th November, 1857, binds 
the pursaer to pay 2s 6d an hour, or serve two days at the 
end of the apprenticeship for each day's absence, without 
Bufi^ent cause, or if he refuses to obey orders, or otherways 
behave in a disrespectful or unbecoming manner to the mas- 
ten or their manager or foreman, " au3i. conduct, if repeated 
or persosted in, or if of an aggravated nature," should be held 
sufficient cause for expelling Uie apprentice from the service, 
and cancelling the indenture, without restoration of the ap- 
prentice fee by the masters : Finds, that the apprentice was 
(hsmissed by the defeuders on the ground of wilful absence, 
nui he was repeatedly refused to be taken back, or the 
apprentice fee restored, and when an action was threatened, 
the defenders offered to take him back in the month of Sep- 
tember, 1861, and the pursuer having offered himself back, 
withm two days of the time agreed on for his returning to 
his service, the defenders refused to receive him back, and on 
the 25th September, dismissed him from their employment, 
After which the present action was raised: Finds, on the 
evidence which has been adduced, that the pursuer was from 
the first absent during the long periods set forth in the Sheriff- 
Snbstitute's Interlocutor, being in all about three years and 
a^half out of four years, in consequence of serious and severe 
Shien, attended by abscesses in the thigh, and a bad oonstitu- 
turn, which led to his being twice sent to London for medical 
advice and consultations: Finds, however, that these long 
sod repeated absences were, for the most part, warranted 
&om the pursuer's bod health, which was such as to render 
him ahnost unfit for the hard work which the defenders' 
business as engineers required, although part of the absences 
were to some extent not so warranted, and the pursuer was 
fismissed, as he says, ignominiously, and certainly peremp- 
torily and finany on 26th September, 1861: Finds, that by 
utter dated 7th Januarv, 1862, the defenders formally offered 
to take the pursuer back, if he would senre out his time under 
the xndenture, but this was refused: Finds, that, in the dr- 
^ostuioes, the pursuer, after he had been dismissed by the 
defenders, was not, in strict law, bound to have acceded to 
w offer, seeing the contract had been broken by his pravious 
^oinal, and it had become evident he had not strength 
ueqoate to carry it out : Finds, that the pursuer in these 
^'comstances is entitled to insist in the present action, for 
delivexy of the indenture, and repetition of the apprentice fee, 
in respect the contract under which the fee was paid, was a 
VBUtual one, and the pursuer having been necesaarily absent 
IminhMlth for a period altoge^er of about three years 



and a-half out of four years, and not fitted, from the state of 
his health and constitution for the work, neither the masters 
nor the apprentice have got the benefit which they expected 
when entering into it, through unavoidable misfortune, and 
the parties therefore must be restored hinc inde in iiUegram — 
the master returning to the apprentice the apprentice fee, 
being freed from any demand for wages, and the apprentice 
being relieved from his obligation of service, under the rule 
eondictio causa data cauaa non secuta. Therefore, alters the 
Interlocutor complained of, repels the defences, deoeras agamst 
the defenders, in terms of the conclusions of the summons^ 
finds the pursuer entitled to expenses, appoints an account 
thereof to be given in, and remits to the auditor to tax thd 
same and report, and decerns. 

Note. — It is evident from the medical evidence in process, 
that the pursuer has all along been suffering under deep 
absoesses in his leg and thigh, accompanied by the bone 
becoming rotten, and firom spinal disease, arising from a 
scrofulous tendency, not attributable to his own im^Hrudeuce. 
There is no trace of anything venereal, though his right testida 
was wasted by a scrofulous disorder. It was quite impossible 
that a youth of such a constitution could be equal to the hard 
work of an engineer's business, though he might have been 
equal for the drawing department, in which it is to be re- 
gretted he was not placed. It is a material circumstance that 
there is no evidence of disobedience to orders, insolent con- 
duct, or wilful absenting, except perhaps on one occasion for 
a short time, and that during the currency of the apprentice- 
ship no complaints of that sort were made to the pursuer's 
relations, but only that he had been so long away. The onlj 
condition on which, by the indenture, the master is entitled 
to dismiss the apprentice, and retain the apprentice fee^ if 
reipeaUd misconduct or insolence, none of which is proved in 
the present case. The only circumstanoe which ImI. to the 
negotiations between the parties in September, 1861, for the 
pursuer returning to his service being broken off was his 
coming to his work on a Wednesday instead of Monday pre- 
ceding, which is by no means such *' repeated or aggravated 
misconduct or insolence" as comes within the meaning of the 
clause in the indentures, and was owing to his old working 
dress being too small for him, and new clothes requiring to be 
made, which was not done on the Monday. 
^Jiti. W. Burns. AU. A. Alisoh. 



20Tn Maboh, 1863. 
SHERIFF COUBT, GLASGOW. 

(Sh^tffs Sib A. Alison and Stbathebn.) 

Edward Wise v. Shaw & M'Cosh and T. J. Shaw. 

Small Debt Act, 1 Vic, cap. 41, sec. 2— Limitation of 
Actions. — (7oo(28 were ordered at two different times-^ 
an action for ike first was raised in the Small Debt 
Court and decree obtained! The debtor paid the con- 
tents of the decree. Another action was raised in the 
Ordinary Court for the second parcel ofgoods, to which 
it was pleaded that the small debt action was a bar to 
the second under the second section of the Small Debt 
Act, Held that the second action was incompetent. 
Dismissed with costs, 

TiiB pursaer sued the defbnder, Shaw, who was the sole 
partner of the firm of Shaw & M*Coeh, for a sum of 
£24 9s for goods sold and delivered by him to the defen- 
der, conform to account dated 21st November, 1861. 
It appears the defender ordered a certain quantity of 
goods from the pursuer on 28th May, 1861, to the value 
of £18 186 7d, and on 27th December, 1861, the pursuer 
raised an action in the Small Debt Court at Glasgow, for 
£12, his daim for the acooont having beon reatnotdd to 
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that sum. For Hm earn he obtained decree on 2d Jan., 
1862, and the sum was paid and the diligence giyen np 
to the defender. The goods now sued for were ordered 
and delivered prior to the small debt action, and the 
defender now pleaded the second section of the Small 
Debt Act, 1 Vic, c. 41, which provides "that the 
pursuer or prosecutor shall in all cases be held to have 
passed from and abandoned any remaining portion of 
any debt, demand, or penalty beyond the sum actually 
concluded for in any such cause or prosecution." The 
record having been closed, and parties^ procurators 
heard, the Sheriif-Substitute pronounced the following 
Interlocutor: — 

Having heard parties* procurators on the doeed record. 
Finds it admitted that the defender, Thomas J. Shaw, 
at and prior to the month of December last, carried on 
business as a tailor and clothier in Glasgow, sometimes 
in his individual name, and sometimes undet the firm 
and name of Shaw & M'Cosh, but of which firm ho was 
the only partner: Finds, that the defender ordered and 
received woollen cloths from the pursuer, both in his 
own name and in the name of said firm; in particular, 
on 28th May, 1861, the defender, in his individual name, 
ordered and received goods amounting in value to £18 
18s 7d, and on 21st November following, ho ordered the 
goods now in question and sued for, amounting to £24 9s, 
in the firm and name of Shaw & M^Cosh: Finds it in- 
structed by the invoices, Nos. 5-3 and 5-4 of process sent 
the defender with the goods respectively and received by 
him, that the terms of each transaction were '^4 mo", or 
2J," meaning four months' credit, or 2 J per cent, dis- 
count for immediate payment: Finds, that on 27th 
December, 1861, after both parcels of goods had been 
received by the defender, the pursuer instituted an action 
against him in his individual name in the Sheriff Small 
Debt Court in Glasgow, for payment of £12, being the 
restricted balance of the price of the goods fumisherl iu 
May, and for which the pursuer obtained decree oii 
2d January, 1862; this sum the defender afterwards 
paid and got up the decree which, with the relative 
account sued for, is produced. No. 5-1: Finds, that the 
defender does not dispute that the goods in question were 
furnished to him in November, 1861, but he pleads that 
as these had been received before institution of said small 
debt action, the pursuer, by resorting to that tribunal, 
and concluding tar said restricted balance of £12, must, 
under the provisions of ^e Small Debt Act, be held to 
have passed from and abandoned his claim for payment 
of the goods got in November: Finds, in point of law, 
that each of said furnishings having a separate term of 
credit to run, they constituted separate and independent 
debts; that the first had been past due, and the term of 
credit for the second had 'not expired when said small 
debt action was instituted, and that therefore the provi- 
Bions of the SmaU Debt Act, pled by the defender, do not 
apply: Therefore, repels the defences, and finds the firm 
of Shaw & M^Cosh and Thomas J. Shaw, concluded 
against, liable in payment of £24 9s, the sum now in 
question, and with mterest thereon as concluded for: 
F'inds them also liable in expenses, allows an account 
thereof to be lodged, and remits the same to the auditor 
to tax and report, and decerns. 

NoTB.— The point now urged in defence has been 
severid times raised, and uniformly determined in previous 
actions. The Small Debt Act, as extended by the recent 
Sheriff Court Act, provides that the Sheriff shall hear, 
try, and determine, in the manner therein provided, all 
civil causes, etc., competently brought before him, where 
the demand, exclusive of expenses, shall not exceed £12, 
provided ^'the pursuer or prosecutor shall in all cases be 
tM to baye pmed from and abandQUdd any rmoinmg 



portion of an v debt, demand, or penalty beyond the sum 
actually concluded for in any such case or prosecutioiL'' 

This provision was devised to prevent a preeecotor 
dividing a claim for which at the time of institatiDg 
action he was entitled to sue. And, accordingly, if tbe 
ground of action had been a running account exceeding 
£12, if the creditor chose to take benefit from the stafcute, 
he was bound to reduce his demand within the statatory 
limits; or if he liad purposely split the account, keeping 
back a portion and claiming a portion, the legal effect i 
instituting the action would be an abandonment of tkat 
part kept back and remaining unsued for, which he would 
not afterwards be entitled to recover. The same would 
be the effect if the ground of action had been a bill, a 
tennis rent, penalty, or other obligation importing solida- 
rite. The words "remaining portion" necessarily imply 
that what was abandoned belonged to and wasan integrant 
of the claim; and it does not imply that a different un- 
connected claim, although then exigible but not covered 
by the action, was abandoned because of the action. 
Thus a creditor who held a past due bill, say for £20, 
and to whom the debtor was at the same time owing £14 
of an open account, would not be held to have abandoned 
his bill debt because he prosecuted for his account; the 
amount in the bill being in no respect a remaining por- 
tion of the open account, and similar illustrations might 
be multiplied. 

But the present is a case still simpler. The pursner 
was creditor on a past due debt, aud also in a debt not 
yet exigible, when he took steps to recover the former; 
so that, while he was entitled to sue for the one, he vm 
not entitled to sue for the other. That fact rendeta this 
a case clearly distinguishable from the previoos cases 
where the several debts were contemporaneously due. It 
was contended that by deducting two and a-half per cent 
as conditioned in the invoice, the pursuer might haw 
sued for payment of the November furnishings, as vdl 
as for those made in May, at the same time. But that 
contention the Sheriff-Substitute cannot assent to: tte 
choice of credit or discount was the debtor's, not we 
creditor's; and when immediate payment was not madCj 
and discount claimed, it was plain that the defender had 
adopted the alternative of credit, and until the term » 
that credit had run the debt was not due. 

This Interlocutor was appealed; and after hearing 
parties' procurators, the Sheriff pronounced the following 
Interlocutor: — 

Having heard parties* procurators under the de£»to 
appeal upon the Interlocutor appealed against and wbou 
process: Finds that in December last the P^^q^ 
a claim against the defenders to the amount of x^,^ 
7d, being the price of goods sold to them and ^'^'^j^SJ^ 
in two invoices dated irespectively 28th May and ^i» 
November, 1861, the first for £18 18s 7d, andtheseoontt 
amounting to £24 9s, subject in both i^^**"***^. 
credit of 4 months, or discount of 2 J per cent, for cajn- 
Finds that on the 27th of December, 1861, after^ 
goods contained in the second invoice had been ^'^^^J^' 
although before the period of credit -allowed to tiie o^ 
fenders had expired, the pursuer brought an ^ 
before the Sheriff's Small Debt Court for t^e amo^ 
contained in the first invoice, being £18 l^s '."jjwj 
deducting a payment of £5 to account, but r^***^*^-* 
£12: Finds that in that Small Debt action ^V^, 
obtained decree for the sum sued for, which was » 
wards paid by the defenders: Finds that they '^^y^g 
instituted the present action for the sum of ^^ j ^-«;ce, 
the amount of goods contained in the second ^^^^ 
furnished in November, 1861, and it is now P^rTAct 
defence that under the terms of the Small Vewi ^ 
1 Vict., cap. 41, sec. 2, the pursuer by li*™^,?I!fh»T« 
actiou iu the Small Debt Court must be beia ^ ** * 
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pasBed from and abandoned any remaining portion of the 
daim: Finds upon this plea, that the debte contained in 
the twoinyoicea — ^being of the same description — for goods 
Kid and deliyered to the defenders, within a few 
months of each other, and both having been owing in 
Decemher, 1861, although the period of credit of the 
Becond inyoice had not then expired, must be considered 
in reality as one and the same debt, the pursuer having 
nised an action in the Small Debt Court for a portion of 
the debt, is excluded, under the terms of the Small 
Debt Act, from prosecuting for any further portion of 
the debt, and must be held to have passed from and 
abandoned any remaining portion of tne claim: Finds 
tbat this view of the case is not altered by the fact of 
the period of credit allowed for payment of the sums due 
imder both invoices not having expired when the small 
debt action was raised, seeing that, as the period of 
credit allowed for payment of the first portion of the 
aocoont had passed, tiie pursuer might have raised an 
action for the whole sum due under lK)th invoices, super- 
seding extract in regard to the amount due under the 
second invoice till the period of credit applicable to it 
was come and bygone : Finds, upon the whole, that as the 
articleB contained in both invoices were of the same 
description, and they were bought within six months of 
each other, under the same conditions, both as to the 
rate of cHscount and the period of credit allowed, they 
are to be regarded in law as forming one account, and in 
leality one debt, to which the common or statute law 
applicable to one debt falls to be applied; therefore alters 
ihe Interlocutor complained of, sustains the defences, and 
assoilzies the defenders: Finds the defenders entitled to 
expenses, of which appoints an account to be given in 
and taxed by the auditor, and decerns. 

Note. — It is trite Juris that in an open account pre- 
scription runs £rom the date of the last article, and that 
equally whether the orders for the goods were given ver- 
baDy or in writing, provided the account be su^tantially 
a continuous one. If the argument of the pursuer here 
were well founded in principle, it would follow that every 
article m a running account must run a separate course 
of prescription, like termly feu -duties, whereas it is 
onirersally held that the account forms a wium quid^ and 
that prescription runs from the date of the last article, if 
tbe account is on the whole a continuous one. The whole 
fi^rma one debt, and therefore the raising an action in the 
Small Debt Court, and obtaining decree for part of the 
debt, must, under the provisions of the Small Debt Act, 
bar all right of action for the remainder. If any other 
rifiw of the statute were taken, its obvious intention 
would he entirely defeated, because it would always be 
i& the power of a creditor first to raise an action for one 
portion of an account, and then plead, as is done here, 
that the debts were different because the goods had been 
ordered at different times. The case of an action being 
laised first in the Small Debt Court for the sum due 
^der a bond or a biU, and then one for the price of a 
bone, or a sum due on an open account, or the like, has 
W) application to the present case, or rather they form 
an ai^priate contrast to it. 
Ad, J. AiJCLANDEft. Alt. Wm. Bubns. 



21 ST Masch, 1863. 
SHERIFF COUBT, GLASGOW. 
(Mb Shebiff Bell.) 

KoBiBT M*Inttbe and John T. Duncan competing for 
IVueteeahip in Ferguson's Sequestration. 

6awtte Notice— 68th Section of Bankruptcy Act— 
CoDjonct and confident — Unvouched claim, —17<c 



Lord Ordinary's Interlocutor awarding sequestration 
was dated 7th February^ and the meeting of creditors 
was ordained to meet on the 16th. The Gazette notice 
was not published till the 10th, Objections^-that the 
meeting was not duly called^ as six free days did not 
elapse between the notice and the meeting. Repelled^ as 
there was no nullity for the failure imposed by the Act. 
Claim rejected, the claimant being conjunct and confix 
danty and the only vouchers produced being bills which 
had been granted within two days of the sequestration. 
Claim by a Building Society for fines and contributions 
rejected, as not properly vouched. 

In this competition the following judgment was pro- 
nounced: — 

Having consideved the notes of objections for Robert 
M'Intyre, auctioneer in Glai^w, and John Thomson Duncan, 
aocountant there, competltoTB for the office of trustee on the 
sequeetrated estates of Joseph Ferguson, boot and shoe maker 
in Glasgow, and heard parties' procurators, viva vocf, thereon: 
Finds and declares, for the reasons stated in the annexed note, 
the said Robert Mintyre to have been duly elected trustee 
on said sequestrated estates: Finds the unauooessful competi- 
tor, Duncan, liable in expenses; allows an account thereof to 
be g^ven in, and remits the same to the^ auditor to tax and 
report, and decerns. 

Note. — At the meeting for the election, the votes for 
M'Intyre amounted in value to the sum of £378 Ss 9d, and 
those for Duncan to the sum of £240 16b — ^giving the former 
an apparent majority of £137 78 9d. At the scrutiny, an 
objection of a prelinunary nature was stated for Dunoan, on 
the ground that the meeting had not been held in terms of 
the provisions of the 67th section of the Bankruptcy Act, which 
provides that the Lord Ordinary or the Sheriff, by the defive* 
ranee which awards the sequestration, shall appoint a meeting 
of creditors to be held on a specified day, "being not earlier 
than six nor later than twelve days from the date of the 
Gazette notice of sequestration having been awarded." In the 
present instance, the Lord Ordinary's deliverance awarding 
sequestration is dated 7th February last, and the meeting of 
creditors is therein appointed to be held, and was held accord- 
ingly, on Monday, the 16th of said month, but the Gazette 
notice of the sequestration did not appear in the Gazette till 
the 10th February, so that six firee days did not elapse, as the 
Act requires, betweea the date of the publication of the 
Gazette and the meeting. There was thus an irregularity; 
but it did not appear to tiie Sheriff that he was boimd in con- 
sequence to hold the whole' procedure at the meeting inept and 
null. The 68th section of the Act makes it imperative on the 
creditors to meet at the time and place appointed by the Lord 
Ordinary; and were the Sheriff to hold the procedure at the 
meeting null, it would be tantamount to rendering the Lord 
Ordinary's appointment, and the provisions of the 78th section, 
ineffective, and this though no ^nalty of nullity is attadied 
by the Act to a &ilure to comply with a direction regarding 
the Gazette notice. But besides, the competitor Duncan 
seemed barred personali exeeptione from stating the objection, 
seeing that he himself attended the meeting without any 
suggestion that it was irregularly held, was nominated and 
voted for as trustee, and ''protested tiiat he was duly elected 
by a legal majority in number and value of votes." Upon 
proceeding with the scrutiny it appeared that the votes for 
M'Intyre of Margaret Wallace, claiming for £108 48, and 
of William Officer, claiming for £100, were both bad, in 
respect that the one chumant was conjunct and the other 
confident with the bankrupt, and that the only vouehers 
they produced with their oaths were bills granted by the 
bankrapt within two days of the sequestration or bankruptcy. 
The majority was thus turned in favour of Duncan, but Ids 
value consisted of only one vote, namely, that of George 
Edwards, claiming as "one of, and on behalf of himself and 
other trustees of the Scottish Savings Investment and Build- 
ing Society," and this vote was held inadmissible. The first 
objection to it was, that no evidence was produced to instruct 
that the claimant was one of the trustees of the Society. So 
far this was true^ but there was produced a Jlat vt petitur, 
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which 18 equivalent to a decree of Court in the petitionei^s 
favoar, as tmstee upon an extract registered bond and diBpoa- 
tion in security; and, on the whole, that production — amod to 
distingiuah the case from that of Anderson, 9th July, 1847, 
and to assimilate it to that o{ Aitken, 23th Februazy, 1852. 
The objection, however, which was held fatal was, that the 
account produced as the voucher of the debt ranked for was 
illegible and unintdHgible; and that as the daim was not for 
an ordinary book debt, but apparently for fines and contribu- 
tions by tiie bankrupt, amounting to a sum different from that 
set f9rth in the extract bond and disposition, the rules and 
regulations of the society, or other dooumenta, should have 
been produced along with the aooount to waiiant the claim. 

For ir'/nfyrs— Bkddh ahd J. Ttbhxb MIjABIV. 

For ihmcan— WiLUAK Patebsov. 



25th Mabch, 1BG3. 
8HEEIFF OOUBT, GLASGOW. 

(Sheriffs Sib A. Aubon akb Smitb). 



WUXIAH B. COLBOBNE t\ JaMES M^IkTTBE. 

Maritime — Collision. — Two passenger steam vessels came 
into collision on the Clyde^ whereby one of them suffered 
damage. In an action for recovery of the damage^ 
circumstances in which held that though both vessels 
were not free from hlame^ the preponderance was 
against the vessel sued, and decree, with expenses, 
decerned for. 

The pnrsaer saed the defender, owner of the steamer 
"Pearl,** formerly a passenger steam vessel on the Clyde, 
for £26 ISs lid, as part of the loss, injury, and damage 
suffered and sustained in consequence of the defender, or 
others for whom he was responsible, haying carelessly, or 
recklessly, or negligently, illegally and culpably, steared 
the steam yessel "Vulcan" against into the "Pearl," 
while she was at or near the Kim Pier, on 17th May, 
1860, whereby the "Pearl" suffered damage to the 
amount of the sum sued for. 

The defence, stated in a minute, was a denial, and an 
allegation of carelessuess and recklessDess on the part of 
the "Pearl" in sailing into the Kim Quay contrary to 
the niles and regulations of the Clyde. A special charge 
of recklessness and carelepiess against the master of the 
" Pearl,** and that he was liabit and repute reckless and 
careless. 

The record was closed on the summons and minute, 
and both parties were allowed a proof before answer. In 
the course of the proof certain questions were obje«|^ 
to, and the objections sustained. These deliverances 
were appealed, and the Sheriff thereon pronounced the 
following judgment: — 

Haying heard parties* procurators under the pursuer's 
appeal against the deliverances pronouuced in the course 
of the proof, and whole process, Finds that the present 
is an action brought by the owners of the steamer 
"Pearl," against the owners of another steamer, the 
"Vulcan,** for loss and damage done to the " Pearl,** on 
the ground of its having been run down at the per of 
Kirn, by the "Vulcan,** through the fault of its master 
and crew: Finds that the paurties were each allowed a 



proof-in-chief and conjunct probadon* and the prodi* 
m-chief having been led on both sides, the puisoen 
began their conjunct proofs, and the defender olgeoted 
to the evidence proposed to be led under it, on tbs 
ground that the defender's proof-in-chief was in reality 
solely, and that no farther proof-in-chief was competent 
to the pursuers: Finds that this objection was repelled, 
reserving all objection to particular questions whidi 
might be put, and a question was proposed to be put to 
a witness — what is the practice in steering when two 
vessels, coming in opposite directions, approach the same 
point? — which was objected to by the defender, and ihb 
objection sustained by the Sheriff-Substitute: Finds that 
the question was competent, and should have been al- 
lowed, in respect the defender had in his proof tried to 
prove, by the evidence of M^Kiunon and others, what, 
m his opinion, was the practice, and what he had known 
to be tiie practice in the case of two steamers approach- 
ing the same point: Therefore alters the denveranoa 
complained of, and allows the question on page 56, and 
also the one on page 58, which is of the same teudeoOT: 
Finds, in regard to the appeal for the defender, that ^ 
defence is, uiat ihe master of the vesBel acted leckleasly 
and carelessly, and thereby occasioned the coUisioD, and 
that he is habit and repute a reckless captain, and has 
been repeatedly fined for violating the Eules and Begn- 
lations of the River Clyde: Finds it admitted that Pnoe 
was captain of the "rearl** on the occasion libelled: 
Finds that this matter of careless steering is relevant— 
not as involving a separate or specific diarge against 
Price, the mast^, or of damages against his empS>yer; 
but as throwing light on the question, who was in &Qlt 
when the collision in question occurred: Finds that sodi 
proof is relevant, just as in a charge for assault proof of 
a violent temper, or of having been previously oon- 
victed of assault, is relevant, as throwing light on who 
was in fjault, and that proof of this is relevant to that 
effect in this particular case, though not specially alleged 
on record: Finds that the steadiness or recklessness of 
one of the nuisters or captains being to be inquired into» 
it becomes competent to prove the same as to the other 
captain, and allows conviction against either or both of 
the captains to be produced, and suspends the circnm- 
duction to that effect, and to the effect also of allowing 
the questions objected to on pages 56 and 58 to be pot 
to the pursuer's two witnesses, to whom the same were 
proposed to be put, but to no other effect; and remits to 
the Sheriff-Substitute to fix a diet for taking the proof 
now allowed, and do farther as to him may seem just 

Proof having been concluded, and parties* procuraton 
heard, the Sheriff-Substitute pronounced the following 
Interlocutor: — 

Having resumed consideration of this process, witik 
the proof and productions, and having heard parties' 
procurators thereon. Finds that, on 17th May, 18^ 
the principal pursuer was the owner of the steam-vesBel 
Pear], and the defender was owner of the steam-vessd 
Vulcan: Finds that, on 17th May, 1860, when these 
vessels were each approaching to afid near the pier at 
Kim, the former coming from Dunoon, and the latter 
from Grourock, they came into collision, and the Pearl 
sustained some injury: f^nds that the pursuer has Duled 
to prove that the collision was caused by any faalt or 
negligence of the master or others in charge of tbe 
Vulcan; but, on the other hand, the defender has 
proved that it was caused by tbe culpable and reck- 
less conduct of the master in charge of the Pearl: 
Therefore sustains the defence, and aasoilzieB the de- 
fender: Finds the pursner liable to the defender in 
expenses, allows an account thereof to be given in, and 
remits the same to the auditor of Court to tax and 
report, and decerns. 
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NoTB.— -The evidence led shows deoriy that the whole 
fruit ai the collision lay with those in charge of the 
Pearl It is proved by nearly all the witnesses that 
iiie Ynlcan had slowed, stopped, and had actually re- 
Tened her engines before the collision took place. On 
the ether han<^ the Pearl had great headway upon her 
It the time, and there can be little doubt that had that 
TUSBel resorted to the same precaution that the Vulcan 
. did there would have been no collision. In this case 
the TCBBel in fault appears to have been the sole sufiFerer. 

This Interlocutor was appealed, and after a hearing the 
Sheriff pronounced the following judgment : — 

Having heard parties' procuraton under the pnxsuer's 
I appeal, upon the Interlocutor appealed from, and made 
avizandnm, and considered the proof adduced, closed 
leoffd, and whole process. Finds that this is an action 
at the instance of the principal pursuer for loss sustained 
by lum, as owner of the steam-vessel Pearl, on account 
(f injoiy and damage done to his vessel by collision 
with the Vulcan steamer, of which the defender is 
owner, on 17th May, 1860, when both vessels were 
approaching to and near the Kim Pier at Dunoon: 
Fbada it admitted by the pursuer, who appeals against 
the jndgment under review, that one or other of the 
Tends was to blame for the collision, and the only 
jaeetion is which it was: Finds that on the occasion 
m question tbe Pearl was proceeding eastward from 
Dunoon to Earn Pier, both on the north-west side of 
the fvr^, and the Vulcan was going across from Gou- 
lock, also to the Kim Pier, and both vessels were thus 
. making for Kim Pier, though from opposite directions: 
Pinda that, while thus proceeding, the two vessels came 
into collision near the quay at Kim, and at the east end 
of the pier, in broad daylight on a summer evening: 
Fmdi ih&t when the collision took place the paddles of 
the FmtI were abreast of the stair of the pier, so that 
ihe had reached her place before she was struck, and her 
erew on board were throwing the ropes on to the pier to 
iiuten the vessel, and one of the ropes — the waste rope — 
had been thrown from near her paddle-box, and caught 
by a porter ashore, and coiled round the pin on the quay 
before the collision took place: Finds that the damages 
claimed for injury done to the Pearl are £26 ISs lid, and 
the defender judicially admits that that was the cost of 
the repairs rendered necessary for the vessel: Finds that 
the parsuers found their demand for the loss on the alle- 
gation that the master and crew of the Vulcan culpably, 
lecUessly, and negligently steered their vessel into the 
Fearl when that vessel was lying close to the Kim Pier, 
without slowing their steam, and by taking a wrong 
direction: Finds that the defender alleges that he is' not 
H&ble, in respect the Pearl came into collision with the 
Tolcan, in consequence of the master of the Pearl not 
haruig observed the rules and regulations of the Clyde 
Ihistees as to slowing his vesoel and steeling it to the 
proper quarter, and that he is habit and repute a reckless 
ooBunander of a vessel, and has been often convicted in 
the Biver Bailie Court for improper steering: Finds it 
admitted on both sides that the mles and regulations of 
the River Clyde Trustees have been found, since this 
case came into Court, not to apply to vessels farther 
down the river than the Castle oi liTewark, near Port- 
Glasgow, and so are inapplicable to the present case: 
Imds it admitted on both sides that the captains of both 
Teseels have been repeatedly convicted in the River Bailie 
Court for disobeying the rules and reguktions of the 
Clyde Trustees, and reckless steering, though witii this 
qualification, that the officials on the Cly£ are some- 
what eager to get shipmasters into trouble and fined: 
Finds that the Pearl was a longer and heavier vessel 
than the Vulcan : Finds it proved that, on the occasion 
ia question, the Pearl was two-thirds of her length lUong- 



side of Kim Pier when the Vulcan strack her on the 
stuboard side, and did considerable damage to her: Fhsdg 
it proved that the Vulcan was then coming into the 
quay, and was proceeding at fhll speed shortly before the 
collision, and in a wrong direction, and did not slow her 
engines till shortly before the collision: Finds that the 
Pearl was also moving, but not so fast as the Vulcan, 
and slowed too, though not so soon as the Vulcan: Finda 
it proved that the Vulcan was out of her usual course 
when she neared the quay, as she was running down by 
the chord of the arc, instead of the drcumferenoe, by 
not taking a sweep to the northward round by the 
shore, which was her usual course, but making nearly 
straight for the pier: Finds that when the Pearl was 
struck she was close to the quay, closer than on ordinary 
occasions; but the crew on board were standing with the 
ropes to throw ashore: Finds that the captun ot the 
Pearl was then standing on the paddle-box, and the 
pier-master called out to back that vessel, and waved to 
the captain of the Vulcan to do the same, but it was not 
done, at least in time to prevent a collision : Finds that 
the Vulcan made a sweep to the northward before the col- 
lision, but not so large a sweep as usual: Finds that both 
vessels were about 150 yards from Kim Pier when it 
became likely that a collision would take place, and the 
people on the pier then began ^)eculating which vessel 
would get in first, and it was evident both captains were 
striving to get first at the quay: Finds it proved that 
tbe bow of the Pearl was four yards or thereby jMst the 
pier-head when she was struck by the Vulcan: Finds it 
proved that the Pearl was an unusually long boat, and 
on the occasion in question the wind and tide were with 
the movement of the Pearl, and istgainst that of the 
Vulcan: Finds it proved, that from the Vulcan taking a 
shorter sweep than usual, she was coming in such a 
direction that if the Pearl had not been there she would 
have run against and buried the bow in the wood work 
of the pier: Finds, that the Pearl began to slow at the 
usual place, and the waste rope at the stem had been 
thrown on to the quay and caught by the porter ashore, 
before the Vulcan came up and stmck the Pearl: Finds 
that before the coUision the ^^knocks," or signid to slow, 
and also to back had been given, on board the Pearl: 
Finds that the order to slow the engines of the Vulcan 
was given about 140 yards from the north end of the 
pier, which was done immediately, and the order to bac^ 
was given soon after, and it too was obeyed about the 
vessers length from the pier, but it was too late to 
prevent the collision: Finds it proved that the captain 
and mate of the Vulcan called to thoee on board the 
Pearl to back as they approached the pier, and the Pearl 
was backing when she was struck, but was carried on by 
the headway she had on her: Finds it admitted by the 
master of the Vulcan that when he gave the order to 
sk)w he apprehended no danger, and had no doubt he 
would be in at the quay first: Finds it proved that both 
vessels were blowing off steam when the collision took 
place, but the order to slow and back was ^iven sooner 
on board the Vuk»n than the Pearl: Finds it proved by 
the dkender's own witness, that the pursner^s plan (the 
glazed one) shows more correctly tne position of the 
vessels at the time of the collision than the def^ider'a 
plan: Finds it proved that the usual practice at the 
season of the year when the collision occurred, is for the 
vessel going down the river, which is usually heaidly 
kden with passengers and goods, to let the vessel coming 
up, and is at fixed times in connection with the railway, 
to get into the quay first, if they are neanng it from 
opposite directions at the same time; as the veaul coming 
up requires less time to be off from the quay, and is more 
pressed for time than the one going down with a heavier 
cargo and not requiring to catch a railway train : Finds, 
upon the whole, uiat though those in charge of the Pearl 
were not wholly blameless in the matter of slowing uid 
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backing, the great balanoe of blame was on tbe side of 
thoae m charge of the Vulcan, and that the defender ia 
xesponsible for the Iosb occasioned by the collision: There- 
fore, alters the Interlocator complained of, repels the 
defences, and decerns against the defender in terms of 
the conclusions of the summons: Finds the pursuers 
entitled to expenses, of which appoints an account to be 
given in, and remits to the auditor to tax the same and 
report, and decerns. 

Act. J. L, LAva. AU, Macubod & Balbtok. 



2d Apbil, 1863. 

SHEBIFF COUBT, DUMBAETON. 

(Shibiffb Huntxb and Stkbu.) 



M.P.— Joseph Jenions, Chief Constable of Dnmbar- 
tonsbire, (Nominal Raiser), v. Joseph Burns (Beal 
Baiser), Janet M^Eellar or Meiklebam, Wife of 
Egbert Meikleham, and Him for himself and his 
interest* 

Husband and Wife— Lenocinium donation ob turpem 
causam. — A lank note for £20 was taken possession of 
by the police for judicial purposes. These having been 
served^ a mtdtiplepoinding was raised by the police 
superintendent^ to which he called three parties who 
claimed the note^ viz., the original owner^ and a husband 
and wife, who claimed it as given to the wife ob turpem 
causam. The Sheriff-Substitute rejected the claim of 
the husband and tot/e, on the ground (1), that there was 
no evidence to prove the alleged cause for donation; and 
(2), that the original owner of the note was so drunk 
that the note must be held as obtained from him fraudu- 
lently. On appeal^ the Sheriff also rejected the claim of 
the husband andwife^ and preferred the original owner^ 
on the grounds (I), that turpis causa had been proved; 
(2), the husband knew and acquiesced, and having 
thus been guilty o/lenocinium, he could not maintain an 
action, or claim payment or delivery of (he fund in 
medio. 

This was a multiplepoinding raised by the pursuer, Chief 
Constable of Dumbartonshire, the fund in medio being a 
£20 bank note. The note came into the nominal raiser's 
possession from a charge of theft having been preferred 
by the defender. Bums, against the other defenders, 
Meiklehams, for haying, as was alleged, stolen the note 
from him. The Procurator-Fiscal took the usual steps 
to investigate the charge, and having reported his pre- 
cognitions, Crown counsel directed that no further 
proceedings should be taken. Bums' statement was 
briefly, that on Monday, 18th November, 1861, he had 
drawn £20 from the Bonhill branch of the Commercial 
Bank, which he had taken in a single note— that he was 
drinking with the defender, Eobert Meikleham, on the 
day named, until he lost all recollection, and only re- 
turned to consciousness early the following morning on 
the public road. He had the previous day had a pig 
which he was driving home, but it was amissing in the 
morning, and, remembering that he had been drinking 



with the defender, he. Bums, ratomed to Alexandria, 
where the Meiklehams live, to make inquiries about the 
pig. He had, he averred, the £20 note safe in hii 
pocket-book before he entered Meikleham*s house. On 
entering Meikleham*s house, he saw him and two woaMn 
he did not know. He had more drink, and afterwardi 
fell asleep. On awakening he left the house, and imme- 
diately afterwards, on looking his pocket-book, nuased 
the note. He returned again to Meikleham's house, and 
charged him with having abstracted the note, which he 
denied. The statement for the female defender wm, 
that on his return in the morning. Bums had sent her 
husband out for whisky, and during his absence, and 
being alone together, had had connexion with her, and 
thereupon gave her the note in question. Bohert 
Meikleham claimed the £20 in his own property, or u 
entitled to it jure maritL Claims having been given in, 
and having been seen and answered, the record ckeed, 
a proof allowed and taken, and parties' procuraton 
heard, the Sheriff-Substitute pronounced the foUoiriag 
interlocutor: — 

The Sheriff-Sabstittite having heard parties' p r o o n n t on 
viva voce, and resumed oonsideration of the procen, Plnd^ 
that on the 18th day of Kovember, 1861, the real niier, 
Joseph Boms, was in company with the claimant, Bbbtrt 
Meikleham, in the village of Alexandriai and Utterly ia 
Meikleham's hoiue, and they drank together, and Bom 
became intoxicated: Finds, that Boms left Meiklehain's 
house on the evening of said day, and poceeded homewiid 
to his &nn at Kilmaronock, and he had then in his POM- 
sion a £20 bank note, and also twelve £1 bank notes: flndi, 
that Bums did not reach home that night, and early on tk 
following morning he called at the house of John Kjot, toO* 
keeper at Mill of Haldane, and he was then under the inflib 
enoe of liquor, and he dedred Ken to count hie money for 
him, and kerr did so, and found it to consist of the notes 
above-mentioned, and Boms then returned the money to Ini 
pocket and went away: Finds, that about six o'do^ on said 
morning, he again entered the house of the said Robert 
Meikleham in Alexandria^ and stated that he had lost hk 
watch, and also a pig that he was taking home with him, sod 
that he had been in the open air all night : Finds, that whisky 
was then sent for, and no less than Uu«e half matcUdns wore 
drank by Bums and Meikleham and his wife, and Bonis was 
much intoxicated : Finds it stated by Mis Meikleham thst 
she was then left alone in the kitchen with Bums, and tint 
he offered her a £20 bank note if she would have camsl an- 
nexion with him, and that she accepted the offer and reoeivod 
the money, and that the connexion then took place on dis 
floor of the kitchen : Finds, that about ten o'cIodE Burns mi 
seen upon the street, near Meikleham's house, calling for tlM 
police, and he stated to James M'Lean, serjeant of polic8^ 
that he had been robbed by Meikleham and his wifb of a JtSO 
bank note, and he was then much the worse of liquor: Flndiy 
that M'Lean proceeded with him to Meikleham's house, bat 
both Meikleham and his wife denied all knowledge of the 
money : Finds, that Seijeant McDonald was then faronglit 
from Dumbarton, and upon his arrival preparations woe 
made to search the house, and thereupon Mrs Meiklehsm 
said that she would deliver up the note, and she acoordin^y 
took it from the bottom of a press where it had been oonoealed 
under some rubbish, and delivered it to M 'Donald, and An 
stated that Boras had given it to her in order that he might 
have connexion with her, but that she had not allowed bim 
to have connexion, though she had taken the note: finds, 
that Mrs Meikleham was subsequently oonunitted to pciioo, 
but was shortly thereafter liberated, and she then went, of 
her own accord to the police, and stated that Bums had bsd 
connexion vnth her, after giving her the £20 note, and tlist 
she had previously made her husband aware of Burns' denn 
to have connexion, and that her husband had told her to 
skin him, which is a slang expression, meaning to rob: Findi, 
as matter of law, that the claims of Meikleham and bis ^ 
in thia process are sufficient in point of form, inawnwrfi ss 
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Xflfldaham duins for himse^ and m admiiuBtmtor-iii-law for 
Ub wife, though the wife does not claim with concurrence of 
her husband ; and therefore repels the preliminary objection 
Bta^ by the real raiser upon this ground: Finds, in regard 
to tiie merits of the case, First, that the facts brought out in 
the proof do not suppOTt the statement of Mrs Meikleham 
that the £20 note was given to her by Burns as an induce- 
ment to criminal intercourse, but on the contrary go to dis- 
prove that statement ; and, secondly, assuming that the money 
was so given to Mrs Meikleham, the transaction imported 
fraud on her part, in respect that Bums was then in a state 
of absolute mental incapacity, arising from intoxication, a fact 
of which Mrs Meikleham was fully aware, and it foUows 
ttatshe cannot now be allowed to profit by her own fraud: 
Therefore, repels the daims of the said Bobert Meikleham 
•ndhis wife; sustains the claim of the said Joseph Bums, 
the real raiser, and prefers him to the fund tn medio, but 
radar deduction of the expense of bringing the action into 
Court: Finds the said Robert Meikleham and his wife liable 
to. the real raiser in the expenses occasioned by the present 
dJKDssion, appoints accounts of these several expenses to be 
given in, and remits to the auditor to tax the same and to 
leport^ and discerns. 

KotE. — There is no evidence of the alleged criminal con- 
nexion between Bums and Mrs Meikleham except the 
statement of Mrs Meikleham herself. The witness, Catherine 
Ttylor, was sitting in a small room off the kitchen, with the 
door open at the time the connexion is said to have taken 
' i^ace, and she described certain sounds which she heard in the 
kitGheo, but she says that she had no suspicion that anything 

tewaB going on. She afterwards left the house about 
eight, and Bums was then sitting at the kitchen 
fin, " dased-Iike," and on her return a little after ten, she saw 
lum on the street calling for the police. This is in acoord- 
snce with the statement of Burns himself, who denies the 
connexion, and states that after getting the drink in Meikle- 
bftm's house, he ** sat upon a cmdr at the fire and dovered 
lad slept" The fact of connexion cannot, therefore^, be held 
to be ]m>ved ; but assuming that that fact were proved, and 
that the £20 note was given, as stated by Mrs Meikleham, 
the Sheriff-Substitute can see no groundia for allowing this 
woman to retain it. Bums, if he gave the note, was grossly 
btozicated at the time. This is proved beyond all question 
by the toU-keepeor, who counted nis money for him in the 
moniog immediately before he went to Meikleham's house, 
sod by the police, to whom he made his complaint of being 
^ tobbed shortly thereafter. Sergeant M'Lean says that Bums 
cune to him in the morning, '* and charged Meikleham and 
his wife with robbing him of a £20 note of the Commercial 
Bink. / iearehed him to see that he had not the note on him, 
l^d I did so because he was much the worse of drink.** And 
Manhall, the constable, says, ** Bums was very drunk <m said 
Moj^a^, and did not seem to understand what he was saying" 
^ is conclusive as to the condition of Bums, and serves to 
ophon some of the statements which he appears to have 
)D^ to the polioe, — ^for instance, his statement that he had 
gi^en a £1 note that morning to Mrs Meikleham, because 
the was a decent kind of body, and had given him breakfast. 
^ itatement is disproved by the fact Uiat he had twelve 
n notes when hii money was counted at the toll, and he had 
tiu same number when it was oounted by the polioe, and 
toe is evidence that he did not get breakfast^ or anything 
but whisky, in Meikleham's house that morning. It is pos- 
iiUe that he may have been thinking of a £1 note which he 
gftve to Catherine Taylor on the previous night to get drink, 
tt proved by Taylor herself. At all events, the state of his 
tomej when examined by the police, shows that he did not 
put with a £1 note in Meikleham's bouse on the morning in 
qnestbn. And if he gave the £20 note to Mrs Meikleham 
to the suppodtion that it was a £1 note, this of itself would 
(0 &r to establish the fact of Ms total mental incapacity at 
tile time, and the consequent unjustifiable conduct of this 
tonuui in taking the note from him, and InsiBting on retain- 
agit 

The Sheriff-Snbetitnte has made no reference to the dedara- 
tion emitted by Mrs Meikleham when in custody on the 
ttbuial ohazge, as ha doubts the oompeteocy of domg so in 
tbepiMttt action. 

lUi Iniorlooutor v» »pp9al«d; lOid on ft Mgliiadsg 



petition and answers, the Sheriff pronounced the follow- 
ing judgment: — 

The Sheriff having advised the reclaiming petition for Agnes 
M'Kellar or Meikleham, or M'llquham, wife of Robert 
Meikleham or M'Uquham, carter in Alexandria, and the said 
Robert Meikleham or M'Bquham for himself, and as cura- 
tor and administrator-in^law for his said wife, together with 
the answers thereto for Joseph Bums, farmer at Drumglass, 
in the parish of Eilmaronock, the real raiser, dosed record, 
proof, productions, and whole process, afl&rms the interlocutor 
appealed agaiust, in so far as the preliminary plea of the real 
raiser to the form of the daim of the said Agnes Meikleham 
or M'Bquham is thereby repelled, quoad ultra recalls the 
interlocutor appealed against, and finds on matter of fact, 
first, that the said Joseph Bums gave to the said Agnei 
Meikleham or M*Ilquham a banker s note for £20 sterUng, 
as merx or hire to allow him to have carnal connexion wiSi 
her, and that he had carnal connexion with her; second, that 
when he so acted he was in some measure drunk, but not so 
drunk as not to have the use of his reason, and tiiat no fraud 
or doltu was practised on him. Third, That thereafter the said 
Joseph Bums charged the said Agnes Meikleham or M'llqu* 
ham with having robbed him of Uke £20 note; that she sur- 
rendered the said note to the police offioers; that she was 
apprehended and imprisoned on a charge of theft, but waa 
afterwards liberated. Fourth, That the said note was depo- 
sited in the possession of Joseph Jenkins, the chief constable of 
Dumbartonshire, who raised the present action of multiple- 
poinding, in which the said Joseph Bums, Agnes Meikleham 
or M'Bquham, and Robert Meikleham or M'Equham were 
called as parties. Fifth, That each of the said parties lodged 
adaimas.bdng entitled to have the said £20 note which 
forms the fund in medio: Finds, on matter of law, first, that 
a degree of drunkenness such as leaves the use of reason, 
does not, when there Ib no fraud or dolus practised, form a 
valid plea for restitution against acts done while in such a 
state. Second, That there is no law for holding that condietio 
ob turpem causam lies against a meretrix for restitution of tha 
merx. Third, But that where, as here, the meretrix is a 
married woman, neither she nor her husband can have the 
aid of the law for obtainiog payment of the merx, because 
Unodniwn or ddictum, or quasi delictum, equipollent there- 
with would so be sanctioned ; and. Fourth, That such being 
so in law, restitution of the said note ought to be made to the 
claimant, the said Joseph Bums : And in respect of the pre- 
ceding findings on the matter of fact^ and of the third and 
fourth findings on matter of law, and also of the reasons set 
forth in the note hereto annexed. Repels the daim of the said 
Robert Meikleham or M'llquham and his wife, sustains the 
claim of the said Joseph Bums, the real raiser, and prefers 
him to the fund in medio: Finds the said Robert Meikleham 
or M'Bquham and his wife liable to the real raiser in expenses, 
appoints accounts thereof to be lodged, and remits to the 
auditor of Court to tax the same and to report, and decerns. 

NoTB. — This case is so peculiar, that it may be deemed 
unprecedented. It is tinged with obscurity in fact, and ia 
new and difficult in law. On the merits the Sheriff has 
arrived at the same results as the Sheriff-Substitute, but for 
reasons so different that he has been under the necessity of 
recalling the interlocutor under review, and pronoundng a 
new one. 

The facts whidi require expisoation are those relative to 
carnal connexion, and the degree of intozioation in whioh 
Bums was. 

First, Although there are serious diffioulties, yet) on taking 
a combined view of the evidence, the facts that Bums gava 
to Meikleham the £20 note to allow him to have connexion 
with her, and that he had such connexion, must be deemed 
to have been proved. The evidence of Mrs Meikleham is 
dear and expUdt to that effect. No doubt a difibrent state' 
ment was made by her in her declaration under the criminal 
charge, and also to the polioe officers. The adminibiUty of 
the declaration must be dealt with as an open question, but 
the evidence of the polioe officers is certainly admissible. 
Assuming the admissibility of the declaration, the tnoon« 
sistent statements are to a certain extent accounted for by a 
rduotanoe not unnatural to disclose the actual facta. Not* 
withstanding, her orvdibility is to some extent impaired, but 
tbf lubftADM of hw twtooigr ii to bo xoooguisfd m ToUdi 
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becaufle it im eonfixmed in mfttien essential by tbe evidenoe of 
^Taylor. There is between the testimony of Meikleham. and 
Taylor such discrepancies as ezdade the existence of com- 
bination^ and therefore confirm the testimony of both. Con- 
spiracy between these women to bear £ftlse evidence is so 
highly improbable, as to be practically inadmissible. Had 
it existed, each would have told precisely the same story, for 
a combination so as to bear testimony as to exhibit discre- 
pancies would be, in the case of such persons, a degrea of 
refined skill which is incredible. The testimony of Bums, 
doubtless, is in itself directly opposite, but there is matter 
aliunde which strongly confiims the evidence of the women. 
One of the police officers depones, that while Burns denied 
having connexion and giving the £20 note to Mrs Meikleham, 
and he had looked at it before giving it, and he said he had 
given it to her because she was a deoent kind of woman. 
And in his pleadings. Bums founds as on a fact, that a £1 
note was given by him. The reason which he assigns for 
giving that £1 note is incredible. It would be intelligible 
that he had given money to the woman on account of her 
indecency, but that he should be so benevolent and so atten- 
tive to respectability as to give her a £1 note because she was 
decent exceeds all belief. The impression is irresistible that 
the money was given by him as sworn to by the woman, but 
that for the sake of his character he gave his acts this dis- 
ffuise. Second, When Bums gave uie £20 note to Mrs 
Meikleham and had connexion with her, he was indeed 
labouring under serious intoxication, but was not so much 
intoxicated as not to have the use of his reason, or not to 
know what he was doing. Both of the women depone that 
such was his state. He says that he felt confused and had 
dovered and slept ; that he was confused under the influence 
of drink, and apparently sometime afterwards that he did not 
know very well what he was doing. This is the description 
of the state of a man whose reason may be obscured by intoxi- 
cation, but who is not even temporarily deprived of his reason. 
The police officers speak of him as being much intoxicated, 
but do not say that he was so much so as to be deprived of 
the use of reason. His recollection of having given Mrs 
Meikleham a note, and the deposition of one of the police 
officers, that some months afterwards Burns spoke to him 
about the loss of the money, and that he remembered some 
things, prove the existence of such powers of observation as 
had impressed on his mind what had occurred. 

There arise out of these facts the matters of law set forth 
in the interlocutor. — I. Although intoxicated. Bums retained 
the use of his reason, and no fraud was practised on him, and 
therefore he is not entitled to restitution on the plea of being 
imder the effects of intoxication. The ratio tUadendi of the 
Sheriff-Substitute, as elucidated in his not^ is that Bums 
was in a state of absolute mental incapacity, arising from 
intoxication, of which Mrs Meikleham was aware, and that 
it follows that she cannot now be allowed to profit by her 
own fraud; on the fact that he was not in such a state the 
Sheriff deems it to be needless to enlarge. It most be con- 
ceded that nowhere is it proved or even implied that any 
fraudulent acto or induoements were practised upon Bums by 
Mrs Meikleham, and the fraud therefore on which the Sheriff- 
Substitute relies, must be as he indicates, that fraud arises 
eo ip90, if one profit by the act of a man tmder serious intoxi- 
cation. But an examination of the law wiU show that the 
person who craves to be restored against acts done under 
mtoxication must either be in such a state of intoxication as 
to deprive him of the use of reason, or if he be intoxicated in 
such an inferior degree as to render him subjeot to fraudulent 
acto, and that such acts must have been practised. 

Tbo question d the effsct of intoxication has in ahnost all 
inatancew arisen in trying the validity of a contract or other 
obligation, although it may be deemed that the same doc- 
trines would operate where, as here, restitution is cUumed. 
Stair states (B. I., T. X,, s. 13,) that those who through 
dnrnkenneos for a time have not the use of reason do not 
legally contract. Bankton (B. I., T. II., s. 66,) says, 
"drunkenness, unless to that degree that it deprives the 
party of the use of reason, will not annul his contract." 
Erddne (B. III., T. I., s. 16,) holds ''that persons who are 
In a state of absolute drunkenness^ and consequentiy deprived 
of the exercise of leaoon, cannot oblige themselves, but a lesser 
degree of drunkenness which only daricens reason has not the 
ofieot of aimuUiDg the contract.^* Bell (5th £d., Vol. I., 
fp. S»7-8i »d eti Bdn YoL L, k», 12-18,) lays it dowu thftt 



intoxication as a ground of relief from an obHgatioa u k 
general to be set forth as a plea of fraud. It cannot uM 
be said that there is consent where the mind is for the tuoa 
destroyed by intoxication, and standing alone, it vrillbea 
good ground of reduction that the party was so drunk m oti 
to know what he did ; or, according to JSrakine, " in a sM» 
of absolute drunkenness, and consequentiy deprived of ti» 
exercise of reasdn." In general, intoxication only "daikaas 
reason," and does not of itself invalidate a contract, but tie 
advantage taken of this state of imbecility may infer tihe 
existence of fraud or aid the force of the objection gronnded 
on deceit or extortion. In England, accordingly, thu dcgne 
of intoxication is taken as an ingredient of fnuid when tin 
adverse party has led the person into intoxication, or wban 
he is shown to have taken advantage of his weaknees. The 
doctrine of the institutional writers is confirmed by a aeoN 
of dedsiona—J. v. £., 9th February, 1862, II. E and Sop. 
19; lard HaUovm v. Earl of Northetk, 129th July, 1672, M. 
12,384; Mackie v. MaxweU, 24th November, 1752, M. 4882; 
Jardine v. EUiot^ 9th June, 1803, Hume, 684; Bv»kt t. 
Stev€iM<m, 12th May, 1804, Hume, 686; HfmiU(m v. JTeqiM, 
3d June, 1823, 2 Shaw, 356; Jotmgtmk v. Bnfw^ 15th Nor^ 
1823, 2 Shaw, 437. 

In England the same doctrine is operative. In the caie of 
Johnston V. Medlicot, 8 P. William, 130 (Note A), ^ J. 
Jekyl at the BoUs said, *' The having been in drink is not uy 
reason to relieve a man against any deed or agreement giinad 
from him in those circumstances, lor this were to enooniige 
drunkenness, iecus, if through the management or contiiTUM 
of him who gained the deed, and the party from whom neh 
deed has been gained was drawn into drink. And in theoye 
of Cook V. Clayymth, 18th February, 1811, 18 Veeey, p. 12, 
the same doctrine was ruled by a jurist oi the higbeit order. 
The case was that of a Bill in Chancery, to set aside k 
fraudulent and void an agreement made by one ^diile drank, 
but without any proof of having been drawn into drink, ot 
of unfairness or undue advantage taken.** Sir William Giut 
held— ls«, That a Court of Equity ought not to gi?e its lid 
to one who has obtained an agreement from another va.%f^ 
of intoxication ; nor, 2<{, to relieve one from a contract merdf 
because he was drunk when he made it ; but, Sd, that if then 
be inducement and seduction to drink, or advantage unfiudf 
taken of the imbecility of drunkenness, judicial interfenoos 
may be justified; and 4<&, that a state of absolute drank^ 
ness, deprivation of reason by intoxication, invahdatei a dead 
as null and void. 

No doubt appears to exist that the present case cuo^ 
come under the operation of the law as thus laid down. 1^ 
is here nothing more than the ordinary case of a man wDa|| 
when a good deal intoxicated, gives money to a woman w 
possession of her person. If an aristocrat, inspired mtt 
« the delights of love and Burgundy,'* wete to preaent a n« 
gem to a fiuahionable and fascinating courtezan, no one iroola 
say that he had been the victim of fraud. The same role w 
apply to the rustic who, under the influence of a coaf*!! 
beverage, and of charms less refined, gives a twenty potnA 
note to the object of his passion. The same scene has tintf 
out of number been enacted from the days of Lais to tluvtt > 
modem Lorette. , 

II. Whether an action would lie against a mertinx w 
restitution of merx given before carnal connexion moflt m 
deemed to be an open question, but witii a leaning of tbe uv 
against restitution. Both in Scotland and England tboe 
have been cases relative to the validity of written oUigaoctf 
as the price or the reward of prostitution. The role of b* 
settied in both countries consists of a distinction bet^ 
bonds or other obligations given as the price of ivoftitatiai^ 
and bonds or obligations granted subseauentiy to such a oos* 
nexion, as a provision due injustice and honour for aaiiyBiy 
inflicted. No daim lies on a bond of the former ^l^'^'^l^ 
but a daim lies on one of the latter description. In Sootlaad 
this doctrine has been established by the case of BomS^I* 
De Oaret, 26th June, 1766, M. 9471; and of i. t. A (IW 
of Hamilton), 21st May, 1816, Fac. ColL, Na 48, p. !». 
And in England, by the cases of Priut v. ParoU, 2 Vfliiyi 
160; Walker v. Perkint, 3 Bur., 1668; MarMmm of i*^ 
dale, 2 Pare William, 432; Turner ▼. Vavghan, 2 Wih. 8», 
Cfibton V. DidHe, 8 Maule and Selwyn, 463; Wr*"^' ^f^ 
6 Bam, and Cies., 138. The Uw is aoooidingly » laid do« 
by BeUinhi«rriQoiplW| p. 20, No, 87, indhwbmUdii 
flMd, 
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Bat IS n fitf as hu Imou tnoed, the robjeot-nuBttor in aU 
of tbB QMei oonaisted of bonds or similar obligations, to 
enforce which the aid of the law was craved. But here the 
•abject-matter oat of which the question emerges is different. 
It ii money given as an induoement to prestitation, uid be- 
fore the porpose for which it was given had been aooom- 
pliahed. Ko case has been discovered which is dther in point 
or affords an analogy, and the solution must be elicited from 
piindple, combined with the texts of the Roman law, and 
Ihiopmioiis of noted commentators. In the Digest^ lib. 
XIL, Tit. v., 1. 3 and 4, Pduihu holds that ihe amdietio o6 
(vrpfsi eatuam does not lie to compel the meretrix to restore 
the merx upon the prindple of the mutual turpitude of 
the giver and reoeiver. In section Srd, of T. Sth^ a di£^ 
eat ratio is aasigned. ** Sed quod meretrid datur, repeti non 
potest, nt Labeo et MarooUus soribunt, sed nova ratione non 
M quod utriusque tur[ntudo versatur, sed solius dautis; illam 
emm turpiter fkcere, quod sit meretrix non tnrpiter aodpere 

Snqm lit meratiiz." In the Ck)de, Lib. lY., Tit VII., 1. 4, 
e eondtetione 6b turpem eautam, tiiie same rule is laid down 
becaose of mutual turpitude. 

The doctrine that the eandietio 6b tvrpem eatuam did not 
apply to Ihe meretrix is held by the most noted commentators 
to be imdoabted. Such is the opinion of Yoet in his Com- 
mentaiy on the title condictio 6b turpem eatuam, as embodied 
in the Digest, and of Perezius in his comment on the same 
title, as contained in the Code. Perezius Pnelect. in lib. lY., 
Cod. Til YII., S. 2, 8, and 4. 

The onlv indication of relative doctrine which has been 
totoed in t he bo oks of the Scotch Law is in WaUaoe's Insti- 
tute, Book YII., Tit. VII., p. 456-6, of " condieiio 6b turpem 
tatmm" There the doctrine is laid down that the meretrix 
Bay perhaps retain what has been given to her, although she 
ttuinot have an action to enforce a deed or other obligation. 
This may be deemed as sanctioning the doctrine that she 
donld not be made subject to an action of restitution. 

In tins stato of the law, an explicit opinion cannot be given 
eonaitently witli the judicial discretion, but the leaning may 
wdl be, tiiat no action for restitution could lie, whether the 
titrx was given «fter connexion or previously, as here. Where 
it has been givem snbsequentiy, the doctrine that it is oom- 
pantioQ will o^eanie as in the case of a bond for past inter- 
coune. If giveii before, it is open to the objection that it is 
given as an inducement. But here there becomes operative 
the doctrine of mutuid turpitude, and of the meretrix as being 
in poBMnon, and so not being obliged to make restitution 
eonformably to the brocard melior est conditio poaeidentia, 
Bot while such may be the leaning of opinion, the Sheriff 
Hill go no farther than deeming that no rule of law has been 
MtaUiehed by which restitution has to be made by an ordi- 
my neretriXf and tiieref ore that the agreement founded on 
tiiat ground will not avail. 

m. But while a doubt may exist as to restitution by the 
ncrefru; simply as such, or in other vords, where she is 
immamed, or it may be, where the ^iif moriti is excluded, a 
different rule may be deemed to be applicable where she is a 
named woman, whose husband would acquire a right to the 
iKfc. In the latter case the doctriue of Lenocinium emerges, 
wBeh might give the action of eendietio ob turpem eatuam as 
•gainst the husband, aod certainly would bar the husband 
from availing himself of the aid of the law to obtain posses- 
tion of the sum given as the inducement or reward of his wife's 
adoHcsy. The law will not suffer that the "mereabUii 
«wr" should be recognised as an instroment for enriching 
the2eno. 

Zeaoemtum, according to the classical meaning of the word, 
is the trade of a {Huider or pimp. The same acceptation 
attaches to it in the texts of the Boman Law, and in the 
Scholia of the commentators, but in both it bears the more 
especial import of the delict of a husband who derives gain 
from the adulterous acts of his wife, and in the latter sense it 
has bean adopted into the phraseology of the Law of Scot- 
land. Although the caae more fi«quenUy contemplated is 
that in whidi the husband induces the wife to commit adul- 
tery, snd consequently is himself cognisant of it when com- 
Bdttod, yet the rule of law involves the case where the 
kushand, although not aware of the adultery when it has 
oocDxred, avails himself of the reward given to his wife for 
the commission of it. 

This seem s to be the sound reading of the text Digest, 
lob. XXrV^ Tit Y., L 47, where, in dealing with the efieots 



of LeHkoeimum, it is said, cur enim improbet maritus moras 
qoos ipse aut anto coirupit aut postea probavit, doctrine of 
the same import is to be elicited from the text of the code, 
lib. lY., Tit. YII., 1. ff. Yoet in his comment on the 
Digest^ lib. XYIII., Tit. Y., ad legem jnliam de adultarius 
soorendis, obviously holds that such is the rule applicable to 
the leno. The same doctrine is laid down in the noted 
T^realase of Matthieu*s de Griminibus, with the notations of 
names which pervades the commentaries of the most eminent 
Jurists of the Continental States, of whose jurisprudence the 
Civil Law is the basis, as it is of that of Scotiand. It is held 
by Caipsovius (a Saxon Doctor), in his Practioa Nova, Par. 
IL, Qufestio LXXI.; by Menochius (an Italian Jurist), in 
his Disertation de Lenodnibus et eorum poems, Qusastionis 
et casus, lib. II., casus CCCCCXXXIII.; by Wessenbaoh 
(a Jurist of Nassau and Frisia), Disputatio, XXXIY., Lib. 
XLYIIL, Ad Juliam de Adulterius Coeroendis; and by 
Ptoerios (a'Joriaconsult of Louviane), Prselectionis Duodecem 
libros Codiois, Lib. YIU., Tit. IX., Ad Juliam de Adul^ 
teris et Stupro. 

In the law of Scotiand, leitodniMm has been dealt with 
ahnost exdusively as it forms a bar to divorce. But although 
there is not, iii the development of the doctrine, matter 
which bears directiy on the question now at issue, there are 
involved prindples by which it may be materially affected. 
Mackenzie, ui his Treatise on the Crinunal Law (pp. 89, 90), 
under the title of adultezy, necessarily illustrates his doctrine 
by cases complicated with_crime. Bankton (B., Tit. Y., 
L. 180, YoL I., p. 189,) describes the crime of Leiwcinium as 
committed where the husband allows of his wife's prostitutions^ 
and receives hire for them, whereby he becomes an aocom- 
plice with her, and makes reference to the texte of the Roman 
Law. A comprehensive definition of Lenodnium is ^ven by 
Bell in his Principles, (p. 564, No. 1582). It comprehends, 
he says, all that misoonduot on the part of a husband, by 
which he beopmes the pander to his wife*s guilt, exposes her 
to pollution, or encourages and promotes licentious conduct. 
Fraser (Yd. I., p. 670,) states, it is described to be when 
the husband becomes the pander of his own dishonour, by 
conniving at his wife's adultery, or indting her directiy or 
indireotiy to the perpetration of the crime. Lothian, in his 
Law Practice and Styles in Consistorial Actions (p. 165), 
describes Lenodnium as the husband lending himself to his 
own disgrace, dther directiy, or to the oountenanoe or en- 
coun^ement he may give to others. These prindples and 
doctrine have governed in the few cases in whidi questions of 
Lenodnium have emerged. In the oase of Lauder against his 
wife, 27th February, 1698, Lothian, ut svp,, the "caunog, 
prompting, or hounding," by the husband, was hdd rdevant 
to oonstituto lenodnium. In the case of Mackenzie v. his 
wife, February 28, 1745, M. 383, it was held tobe lenodnium 
if the husband commit indecendes toward his wife tending to 
corrupt her morals, although he do not expose her person to 
prostitution ; and in a case without name or date, mentioned 
by Lothian (p. 166), which occurred before the Commissaries, 
the like doctrine was laid down. The case is apparentiy of 
modem date, as mention is made of the making up of ft 
record. 

In England the use of the dvil law phrase lenodnium has 
not been traced. Acts which in Scotland constitute leno- 
dnium are there, it is understood, styled ** connivance," but 
are identical with those everywhere recognized by the laws of 
dvilized nations, and involving gain, as one of the most repre- 
hensible. The law and the result of the dedded cases is laid 
down by Shelford on the Law of Mazriage and Ittvoroe, pp. 
449-58. 

In tiie cases whidi have been dted there are involved two 
important prindples which are applicable here, — Firtt, cor- 
rupt conduct inferior in guilt to the acquisition of gain 
constitutes lenodnium; and eeeondly, acts by tiie husband 
subsequent to the commission of the adultery, are of the like 
force as acts done anterior to it. Had an action of divorce 
been raised by Meikleham against his wife, she might have 
pleaded his allowing her to retain the price of her prostitu- 
tion had it remain^ in her possession, in bar of the divorce, 
and were he now to raise it, the procedure in the present 
case, amounting to lenodmum in an aggravated form, would 
undoubtedly form a decisive plea in bar. 

The present is probably the first oase which has existed, 
and almost certainly the first which is on record, where a 
huBbaod founding on the profligate and criminal conduct of 

»2* 
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Ikbudf and wife, hu crmyed the aid of the law to pat him in 
pMiOBoion of th« price of her proetitntion. Whether thore 
would, in a oaae like the present, exist the action of restitu- 
tion, eondietione ob iwrpem catuam, might he a question of 
some nicety, hut the Sheriff is inclined to hold that it would. 
Although both the adulterer and the leno are deeply involved 
in turpitude, yet that of the latter is so much more gross and 
aggravated than that of the former, that the maxim where 
two persons are venantet tn illieUOt potior eat eondtlio |>osi^ 
defUit, might be inverted, and the Uno compelled to make 
nstitution. Bat such is not the question here. The money 
given Qwa merx has passed into the possession of an officer oi 
the law, who has raised, or what is equivalent, in whose name 
there has been raised the necessaiy action, in order to have 
it decided to whom he shall pay it. Each of the paramoun 
and the leno maintains a daim. The claim by the leno is an 
aet of effrontery which, while it adds no strength to his 
alleged right, makes his outrage on the law more marked. 
If given to the wife, the money would have accrued to the 
husband. Not content with the disgrace which this would 
have involved, the husband himself comes into Court, and 
insists that it shall be paid to himself. But the law will not 
afford the aid of its powers to the guilty wife, and much less 
to her lenodnious husband, whom the law regwds with pecu- 
liar reprobation. In the texts of the Roman Iaw, and in 
the glosses of the Commentary, the Imo is ranked amongst 
those qua notantvfr infamia, and in the text which has been 
dted from the code, as commented on by Pererius, it is held 
that action at law is denied to him who has "mereabUU tLtor" 
as being contra bonoi mono. This doctrine, as of general 
application, is to be received as an integral portion of the 
law of Scotland, and payment to either Uie delinquent hus- 
band or wife cannot be sanctioned. 

In the present case there ia doubtless a choice of evils. 
The temptation held out for the commission of adultery, fol- 
lowed by the actual commission, would, consistently with 
morality and public utility, warrant a refusal of payment to 
him by whom the delinquency was committed, if such refusal 
were practicable; but it is not practicable. The money must 
be paid to one or other of the daimants, and the Sheriff deems 
that it must be paid to the one whom the law regards as the 
least culpable, and to whom the payment of it is the least 
contra bonoa mores ei utilitatem pMiean^. 

The Sheriff can see no reason why Bams being the^real 
nuser, should not be entitled to have, as against the daimants 
who have succumbed, payment of the expenses of bringing 
the action into Court, as well as the expense of the subsequeiit 
procedure and discussion. 



Act. J. C. Macarthur. 



AH. Wm. Babde. 



3d April, 1863. 

STEWARD COURT, KIRKCUDBRIGHT. 

(Mb Szbwabd Dunbab.) 



John Geddes v, James Stewart. 

Master and Servant. — A farm servant ask^ and obtained 
have to go to a feeing market. Not having obtained a 
fee, he asked leave a second time. The master refused; 
but (he servant intimated his intention to go^ and went. 
On his return, he was dismissed. In an action for his 
wages^ held that the master was justified in dismissing 
him, 

Gebbes, a farm servant, raised an action in the Small 
Debt Court against the defender, his master, for £7 48, 
being, as stated in the account annexed to the summons, 
"wages dne me as your farm servant from the 2d March, 
1863, to Whitsunday next (26th May), 1863— twelve 



weeks, at the rate of 12b a week, I hftving been engaged 
by you for the year from Whitsunday, 1863, to Whit- 
sunday, 1863, at the above-mentioned rate, payahle 
monthly, which are now due and payable to me, iu con- 
sequence of my having been wrongfoUy digmiwed by yon 
from your aervioe on this date (23d M^h, 1863).** 

It was stated for the defender that he admitted the 
terms of the engagement as set forth in the sammom 
and the dismissal, but that he was justified in dismiiwDg 
the pursuer. The pursuer asked and got permisBion to 
attend the Candlemas Feeing Market at Castle-Douglai, 
On the Saturday before the feeing market tha«, on tha 
23d of March last, he again aaked permisdon to attend, 
as he had not got a place for the next year, but wm 
refused. On the Monday morning the pursuer intimatod 
to his master his intention to go that day to the maiket, 
when he was told he could not get, and was ordered to 
have his master's gig ready at ten o'clock. The ponmer, 
however, went to the market, and, on his xetum, wu 
dismiflsed. 

The purBuer*s agent acknowledged that the punoer 
had got liberty to attend the market at Candlemas, hut 
that he had been unable to get a fee, and that if he had 
not attended the market on the 23d instant, he wooH 
probably not have got a master at all. It was argned 
that the servant had a right to attend the feeing marksk 
without his master's consent, and his having done so did 
not justify his dismissal; that the order to have the gig 
ready at ten o'clock was an excuse for keej^g the ser- 
vant at home, and his disobedience, was in the circum- 
stance, excusable. The pursuer's agent quoted Barday^ 
Digest, Baird on Master and Servant, and Frazer on it^ 
Domestic Relations. Barcky says: *'A servant, after 
notice on either side to quit, is entitled to attend sodi 
feeing markets as may be sanctioned by the uniform om- 
tom of the district, until he gets a new master, and sod 
reasonable absences will not justify a dismissal.** Baird 
says: ^^ The indulgence (to make inquiries alto another 
place) to be expected is during the hours least inoon« 
venient to the master's family; but to deny the servant 
indulgence on the ground of fancied or trifling inoon- 
veniencea, is a marked refusal to give the servant a &ir 
chance of finding another situation." Again: ^^Inaome 
parts of Scotland, markets are held for the hiring or fee- 
ing of rural servants, and when the master means to part 
with his servant at the term, warning should be given 
previous to the holding of the market, that the ktter 
may attend, and procure another master for the succeed* 
ing term. It is a common notion that all servants have 
a right to leave off work and attend these markets; but 
Sheriff Barclay held that it is only servants who are 
warned away, and not servants who are engaged for ths 
succeeding year, that are privileged to go and attend 
without leave from the master. M^Gregor^ Perth Court, 
October, 1837.'* 

The Sheriff held that the servant was not entitled to 
go to the market without his master*s consent, and his 
going against the orders of his master justified him in 
dismifismg him; remarking, that if a servant was allowed 
to attend all the feeing markets in the district till he got 
a new master, he might not be over anxious to get a 
place, wishing rather to ei\joy himself, trusting to pro- 
cure a new master at a subsequent feeing market* He 
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amid not agree ^ih Sheriff Barclay's dictum on the 
point. 
Ad, Beoatoh. AU, Mackbnzis. 



4th April, 1868. 

SHERIFF OOUBT, PAISLEY. 

(SasBorr P. Faasbb.) 



GOBDON V. GrORDON. 

Decree tn^{>-F-Decree in Absence — Beponing— -1 and 2 
Vkst, c. 119 — 16 and 17 Vict,, o. SO.— Appearance 
etUered in a cavae^ but no defence stated^ and decree 
ikenupon moved for and obtained^ held to he equivalent 
to a decree in ahsencey and therefore falling under the 
9econd section of 16 and 17 Ftc^, cap. 80. 

Seclaiming Petition. — Held^ in such circumstances, Hiat 
a reclaiming petition teas irregular and incompetent, 
iod refused as contrary to (he spirit of the 19th section 
of 16 and 17 Vict, cap, 80. — Recommended that, in 
sbmlar circumstances, the expenses shotUd he ascertained 
and decerned for in the Interlocutor giving decree. 

The following Interlocator explains the droamstanoes 
under which it was pronounced: — 

The Sheriff haying considered the reclaiming petition for 
the defender, and whole process, Dismisses the appeal as 
iooompetent, and refuses said reclaiming petition as inoom- 
psteni 

KonL — In this case, the defender entered appearance on 
oe 16th September, 1862, and of that date parties were ap- 
pointed to adjast on the 7th of October thereafter. When 
tbt day arrived, the diet was continued till the 14th October. 
The pursuer then appeared, but the defender made no appear- 
SDoe, and having failed to state a defeoce, the SheriffSub- 
ititute (Campbell) accordingly, "in respect of the defender's 
&ilQre to state a defence, holds him as confessed, and decerns 
•gunit him as libelled." Against this Interlocutor the 
defender appealed, and in support of his appeal has lodged a 
ncUiming petition. 

The Sheriff is of opinion that this form of process is incom- 
petent. The Sheriff Court Statute of 1853, (16 and 17 Vict., 
^. 80) provides, sec. 2, that "where no appearance shall be 
•ntered for the defender, the Sheriff may at any Court held 
sfter the day of compearanoe give decree in terms of such 
funmons, in like manner, as at present, where no appearance 
is made for the defender, and such decree shall be in all 
xttpects equivalent to a decree in absence obtained under the 
tett at present in use; provided always that the defender 
nay obtain himself reponed against such decree, whether 
sttnotad or not at any time bdFore implement has followed 
thereon, or against each part thereof as may not have been 
mpleineiited by lodging with the Sheriff-Clerk a reponing 
Bote, in the iorm in Schedule B annexed to this Act, and 
•nwgn therewith the sum of ezpensea decerned for." 

The daoie then goee on to provide that the Sheriff shall 
npone the defender, unless speoial oanse shall be shown to 
the contrary, and shall appoint the oonsigned money to be 
piid to the puxtuer. 

The tfiird section regulates the procedure, where the defen* 
dtt eaten appearance and states a defence. But there is no 
dame in the Statute expressly providing for the case which 
hii happened here, where the defender entera appearance, but 
lUtes no defence. The question then arises, whether this is 
tobeteeated as a case falling under the second section of the 
otikate, ai one where no effeotnal appearance within the 
Molsg of that section has been nadoi or as a osie of «a 



Interlocutor by default appealable from the Sheriff-Substitute 
to the Sheriff. 

The Sheriff is of opinion that the case falls under the second 
section, and that the defender's remedy is to consign expenses 
and to present a reponing note. To allow a reclaindng 
petition in such circumstances from the Sheriff-Substitute to 
the Sheriff would lead to great abuse, and would be contrary 
to the spirit of the nineteenth section, which only allows 
appeals on the merits of the cause, and in the other special 
cases referred to in that section. There are no merits disposed 
of by the Interlocutor appealed against, in any other sense 
than a decree in absence disposes of the merits, which, how- 
ever, is not an appealable Interlocutor under section 19. 

By the former Act^ 1 and 2 Yict., cap. 119, sec. 9, the 
defender, failing to appear, was to be decerned against, as if 
personally present; but he was allowed to present a petition 
to the ^eriff for a further hearing of the cause, and the 
Sheriff, if he saw cause, and upon payment of expenses, had 
power to recall his decree. The 24th section of the Act of 
Sederunt, of 10th July, 1839, made provision also in reference 
to this matter thus — "If the defender be absent at the calling 
of the cause, the Sheriff may either hold him as confessed and 
decern, or aJllow such competent proof in support of the libel 
as the pursuer or his procurator may require, or the Sheriff 
may deem necessary; as to reponing, it is provided that 
"the defender shall not be reponed against the decree in 
absence or Interlocutor allowing the proof, unless he shall 
apply to have the decree or Interlocutor recalled, as herein* 
after directed by a petition accompanied in the defences.** 
This refers to sec. 115 of the same Act of Sederunt which 
regulates the procedure when a petition is presented to be 
reponed against a decree in absence. 

Now, taking all these enactments together, it appears to 
the Sheriff that the decree appealed against is a decree in 
absence, and nothing else. It has been decided in the Court 
of Session that the entering appearance, and taking out a 
summons to sue, does not make the decree thereupon pro- 
nounced a decree in foro, but that it remains a decree in 
absence. There is nothing in the Sheriff Court Statutes or 
Acts of Sederunt which makes the entering appearance have 
any higher effect; and such being the case, it is not expedient 
to allow it to have the privilege of a decree on the merits. A 
defender might thus obtain delay from one statutory sittings 
of the Sher^ in his Appeal Co\irt to another, and even by 
means of a reclaiming petition, he could put the pursuer to 
delay and hardships. There seems to be no provision in any 
of the statutes allowing the Sheriff upon appeal to repone 
against such a decree as this; and, on the whole matter, the 
Sheriff thinks that the Interlocutor now pronounced is one 
that is oonsiBtent with the intentions of the L^slature, as 
expressed in the statute of 1853, though the present case is 
not specially provided for therein. 

The Sheriff would farther recommend that in all decrees 
pronounced in circumstances like the present, the expenses 
found due should be ascertained and decerned for in the same 
Interlocutor. This would enable the defender at once to 
present a reponing note, and consign therewith the exact 
expenses decerned for. Under the Interlocutor appealed 
against, the defender cannot consign any spedfic sum until 
the pursuer has lodged an account, and got it taxed, and 
another decree for the amount has been pronounced. 

Act. J. Caldwell, AU. A. Kibswoos, 



5tb Afbil, 186^. 

SHEBIFF COURT, PAISLEY. 

(SHBBZFrs P. Fbabxb and Caufbsll.) 

MoRSON AKD Flett V. Habdic, Si^ark, & Co. 

Contract— Specification^Beference ** Exeoatorial."— 
A clause in a contract in then terms i^-^^^ To be done to 
(fte wgineer'e entire satisfactioni or that of any com 
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petent party {jg^pomtedhy ike j^roprietan to see the work 
carried out^" and, ^* should any dispute arise in ooir- 
nection with the tcorky or the true meaning and intent of 
the specification^ or the schedule or plan^ the same shall 
he re/erred to W. P., engineer^ JT., whose decision shall 
he final and binding on the parties, and not subject to 
review.^^ Held (1st), that as no arbiter was named 
in the first part of the clause, there was no valid aiid 
binding reference; and (2d), that the second part of 
the clafise was ^^executorial of the contract," and not 
a reference of the eventual claims of parties^ hinc inde. 
A preliminary plea, founded on that clause, that there 
was an existing reference, repelled. 

The punaen, who are contractors, gave in an offsr and 
specification for the erection of a dam at the works of the 
defenders, who are calico printers at Lochar, near Eil- 
barchan. The whole sums claimed by the porsoens in 
connection with the contract was £511 198 5d; of that 
sum £334 Is was either paid in cash or credited in 
materials furnished. There were two aoooonts, the 
balance on the first of which was £50 6e 6d, and on the 
second a balance of £127 lis lid, which, together, made 
a balance of £177 18s 5d daimed by the pursuers, and 
concluded for in this action. These sums embraced 
various charges for extra work. The last paragraph in 
the q^ecification was in these terms — *^ Should any dis- 
pute arise in connection with the work, or the true 
meaning and intent of this specification, or the schedule 
or plan connected therewith, the same shall be referred 
to Walter Paul, engineer, Eilleam, whose decision shall 
be final and binding on the parties, and not subject to 
review." A preceding paragraph provides that ^*the 
whole work shall be executed in the most tradesmanlike 
manner, in accordance with the specification and the 
drawings in connection therewith, and to the engineer's 
entire satisfaction, or that of any competent party 
appointed by the proprietors to see the work carried out." 
The record was made up by condescendence and de- 
fences. A preliminary plea was stated for the defenders, 
in these terms— ^* There being an existing reference 
between the pursuers and defdnders to Mr Paul (the 
engineer) to settle all disputes between them in regard 
to the erection of the dam in question, the present action 
is incompetent." After hearing parties' procurators, the 
Sheriff-Substitute pronounced the following interlo- 
cutor: — 

Having considered the olosed record, productions, and 
whole prooeaB, and heard parties' procurators thereon, for 
the reasons in the subjoined Note, repels the first, being 
the preliminary plea in law for the defenders, and allows 
both parties a proof of their respective avennents, and to 
each a joint probation, grants diligenoa at the instance of 
both parties against witnesses and havers, and appoints the 
proof to proceed on the 

NOTB.— The chum in this case oonasts of two blanches— 
Ist, for £50 6s 6d, being balance said to be due to the pur- 
suers by the defenders under a contract embodied in an 
accepted offer and reUtivs plan, specification, and schedule 
of prices, for the construction of a certain dam; and, 2d, for 
£127 lis Ud for work done in connection with the dam, but 
not falling under the said contract. 

The preliminaiy defence, repelled by the foregoing Inter- 
locutor, is the following:-~"There beiug an existing reference 
between the pursuers and defenders to Mr Paul to settle all 
disputes between them in regard to the erection of the dam in 
^ussUqdi the piestnt aotiou is incempetent," 



It iM thought that this plea oaanol soooearfuUy be auh 
tained. As to the extra work, it is clearly not within thi 
contract, in which it it not spocially contemplated or provided 
for, and there is no spedfication on leooxd dther as to the 
mode in which, or the time when, it was agreed between the 
parties that any daim fiir extra work should be referred to 
Mr Paul, or any one else. 

As to the reference of the pureuen* daims under the 
contract, the plea rests on the following provisions in the 
specification — ^namely, t|tat the whole sbould be done to the 
''engineer's entire satisfaction, or that of any competent 
party appointed by the proprietors to see the work carried 
out;" and farther, that "should any dispute arise in oon* 
nection with the work, or the true meaning and intent of 
the specification, or the schedule or plan, the same shall be 
referred to Walter Paul, engineer, Killeam, whose dedeioa 
shall be final and bindmg on the parties, and not sabject to 
review." 

The first of these provinons is dearly inopecative. The 
engineer is unnamed in it^ and it is not even confined to the 
engineer, but extends to "any competent party" whom one 
of the two contracting parties may choose to seleot Sodi a 
referenoe— if reference it was intended to be— is wholly 
invalid. 

The second provision is also thought to be insoffident 
to support the defenders* plea. The question is not how the 
worics are to be carried on, or what meaning is to be put on 
the provisions of the spedfioation for the guidance of the 
pursuers. The works are finished—such, at least, is the 
pursuers' case — and finished in strict accordance with the 
contract; and if these works have failed to servo the purpose 
contemplated by the defenders, the pursuers are not to blaise 
for that. All this is of course denied by the defenders But 
the Sheriff-Subetituto has no materials before him for dete^ 
mining which party is in the right as to this matter. It ii 
enough that the question arising out of the pursners^ daim ii 
one which does not seem embraced in the reference to Mr 
PauL That reference seems to be — ^not a reference of the 
eventual claims of parties' hine inde—t^ for instance, Cor 
payment of the contract price, on the one hand, or for 
damages for breach of contract, or insufilicient workmaashiii^ 
or the like, on the other, but — a reference of all pduts of 
difference arising in the course of the work between the 
defenders, as the employers, and the pursuers, as the psrtiee 
employed to do it Tne r^erence^ in shorty seems to the 
Sheriff-Sttbetitote to be "executorial of the contract," and to 
have no application to the present dispute; and, as he is of 
opinion that the case fells directly under the prindple of the 
esses of Jforr or Pearson and Others v. Oswald, 4th Feb., 
1859, 1 Div.; and M'Cord v. Adams and Others, 22d Nov., 
1861, 2 Div. — ^which latter decision appears to be abnoet 
exactly in point — ^he has repeUed the defenders' plea foonded 
on the allsged reference, and allowed tiie pursuers a proot 



This Interlocutor was appealed, but after a heanngi 
the Sheriff adhered by the following judgment:— 

The Sheriff having heard parties' procurators, and oon- 
sidered the whole process, disnusses the appeal for the defen- 
ders, adheres to the Interlocutor appealed against, finds the 
defenders liable in the expense of the aptpeal, whidi modifies 
to two guineas, and decerns. 

NOTB.—- There are a number of cases bearing on the plea 
now stated,— Chapman v. Edinburgh Prison ^oiad, 1 6th Jdy, 
1844, 6 D. B. M., 1280; Phipps v. Edinburgh and Glmgim 
Baflway Ck>., 11th March, 1848, 5 t>., 1025, and the cans 
referred to in the note of the Sheriff-Substitute. The Sbeiiff 
has studied these cases^ and has arrived at tiie same resolt 
as tiie Sheiiff-Sobstitate. He begs, however, to point ost to 
the defenders that they have now tiie means of getliag this 
judgment reviewed, by advocating the case under the 40tk 
section of the Judicature Act. 



Act, J. CASDWUIi. 
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ISn April, 1868. 
SHERIFF COURT, PERTH. 

» (SHE&IfFB GrOBDOV AND BABCI.AT.) 

A. r. B. 

Aliinentr— Husband and Wife— Parent and Child.— J 
son hroughi up to a Kberal profession deserts his wi/e^ 
who becomes destUute, She sues his father-in-law, who 
is a landed proprietor, for aUment-^ld that he was 
net Iktble, 

The siunmons in this case set forth that the pursuer was 
vi£9 of C, advocate, son of the defender, and concluded 
for £30 per annum, 'in name of aliment, payable quar- 
t^ly, and in advance, by equal instahnents, commencing 
IB at the date of the summons, and continuing until the 
ponoer's said husband retam and receive her back to 
liye with him, or otherwise provide for her; the pur- 
sner^B said husband having, on or about the month of 
May, 1861, deserted the pursuel:, and gone abroad, and 
left the pursuer unprovided for, as she still is, and he 
long the only eon and heir of the defender, who is pro- 
{netor of the estate of D, and in pecuniary circumstances 
nffident to enable him to support the pursuer. 

The record was made up by condescendence and de- 
ihnces. The pursuer averred (1) that she and C were 
married in February, 1859; (2) that the pursuer and her 
huBband lived together from the date of marriage to 
Beoember, 1860, when he became embarrassed, and sold 
off his furniture; (3) that from the date of the sale the 
pUBoer occasionally lived with her husband in lodgings 
till May, 1861, when he left this country and went to San 
I^cisoo, since which time he has made no provision for 
ker; (4) that the pursuer does not know where her hus- 
Wd is, and the defender knows his residence and sup* 
pheB him with money; (6) that the pursuer is destitute 
and unable to earn her own livelihood, and is receiving 
parochial relief; (6) that the defender is the father of 
the poisner's husband; (7) that the defender is proprie- 
tor of the estate of D, and is in pecuniary circumstances 
Riffident to enable him to support the pursuer; (8) that 
the ahment claimed is moderate; (9) that in autumn, 
1861, the defender's agent, acting for the defender, paid 
asma for her board and lodging, and gave her two sums 
of £2 each. 

The defender admitted the first, rixth, and seventh, 
hut denied the second, third, fourth, fifth, eighth, and 
mnih statements of the pursuer. 

The defender averred (1) that his son is about thirty- 
t«o yeais of age, and was at the time of the allied 
^^Bertum in good health, and capable of eanung a com- 
petent livelihood, and that he received a liberal education; 
(2) that the son was not successful in business in conse- 
quence <rf intemperate halnts. He wont to New York, 
ttd wasemptoyed there as a clerk, but abandoned or 
loit his situation, and subsequently returned to this 
*'**^*'j; (3) after his return he was employed as a 
•Utum agent on a railway, and afterwards as a clerk in 
«& aocountanVa office, but he did not retain either of 
^teaitufttkns. He then commenced business as a yarn 
«mba«t|anlwfyi inburinen fora«bort period, wh#a 



he left this country for Calilbmia, aiid he wto stiU furth 
of Scotland ; (4) that he had within the last twelve yearn 
received and spent large sums of money — ^in particular, 
the defender paid him £2449 in March, 1853, being a 
balance of a provision due him on the death of his 
mother; in 1861 he advanced him £200 for setting him 
up in business, but which was lost; that the various 
sums paid to him within the last twelve years amounted 
to not less than £6000, all of which, in addition to his 
own earnings, has been lost; (5) that the defender was 
proprietor in fee simple of the estate of D; (6) that in 
consequence of his son's conduct Uie defender refused to 
give him farther support; (7) that he is a strong, able- 
bodied man, in possesion of his mental and bodily 
powers, and able and bound to support his wife; (8) that 
the pursuer has been accustomed to earn her own subsis- 
tence, and had been doing so at the date of her marriage, 
and that she is as able now as she was then to earn her 
own subsistence. 

The pursuer met the defender's averments with a 
general denial, with the exception of the first and third 
averments, which were admitted. 

The pursuer pleaded, that her husband having deserted 
her, and left her destitute, and being the only child 
of the defender, the defender was bound to aliment her, 
his circumstances enabling him to do so. 

The defender pleaded— (1,) a father is not bound to 
aliment a son who is in good health and able to earn a 
livelihood, and who has received an education to a liberal 
profession, and money sufficient to support himself, 
although the son may have spent the money, and ac*- 
quired habits of irregularity and intemperance. (2,) 
A father is not bound to support a son's wife. (3,) If a 
husband is unable to aliment his wife, or deserts her, she 
has no claim against the husband^s father or any of his 
relations, her claim in such a case lying only against her 
own relations. (4,) The defender should be assoilzied. 

Parties' procurators having been heard, the Sheriff- 
Substitute (Dr Barclay) pronounced the following Inter* 
locutor: — * 

Having heard parties' procurators, and made avizandum 
with the process, Finds, on fhe assumption of the facts alleged 
by the pursaer being admitted or proved, she has failed to 
show any authority in law whereby the defender, as father of 
her husbiuid (not alleged to be dead), is bound to aliment the 
pursuer his unfe: Therefore assoilzies the defender from the 
conclusions of the summons, and decerns. 

Note. — On the aide of the defender it was admitted that 
there exists a redprooal obligation of aliment between an 
ascendant and a descendant, when either is unable to self- 
support, and consequently is in indigence. On the side of the 
pursuer it was admitted that there existed no claim by the 
wife of a son against her father-in-law after the death of her 
husband; but it was maintained that such obligation rested 
on the fibther when the son deserted the wife, as is alleged in 
this case. The abstract principle is not easily discovered. 
If ^e son be able to support himself, he has no claim on his 
fiather. If he is not, there is snoh a claim in which his wife 
living with him may participate. But if dead, the daim of 
the wife, whether able or not to support herself, evanishes. 
If the son deserts the wife, that is no act of the father, but 
may be the mutual act of the spouses, and it is not reooncile< 
able with principle that this voluntary act can raise the wife's 
daim to a higher degree of obligation than were he dead. If 
the son deserting obomed, he would have no success should he 
be able-bodied. Then how can the wife, who had no claim 
were he alive and able-bodied, and none were he dead, at once 
obtain a good claim if b^ being abto-bcdied| deserts her eveit 
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tlMUgh she tho be aUe-bodiedl It is obvious tbal the noog- 
nition of luoh a mla would prove a temptation to spouseB to 
act in ooIloBion, and the hiuband to desert for a time his 
wife, and ao to admit an alimentary claim against her fathe^ 
in-law. 

The parsaer's solicitor foanded on the cases of Lander and 
Doncan, after noted, muntaining that those cases ruled the 
law, and all subsequent cases went on specialities, and did not 
infringe on their authority. 

The esse of Lauder in |762 is rery briefly reported in the 
Faculty Collection and in Monison. It appears to have pro- 
ceeded on the Act 1491, c. 25, obliging an heir of entail in 
poBsesmon to aliment the next heir in succession. In the first 
place, this statute is thought to have fallen under the Act 
1746, abcdishing ward holdings; and in the next pUoe, the 
pursuer's husband is not in the position of an heir of entaiL 
The case of Lauder was much doubted in the case of Chrystie 
after mentioned. The case of Lauder came up again in 1764 
(^ii8ie*s Jkeitiotu), when the daim of the <kbughter-in-Iaw, 
then a widow, was rejected. 

The next decision in order of date is that of Belch in 1798, 
forming No. 1 of Hume*8 DecUkmt, and alluded to in posterior 
cases. The case is shortly reported by the Baron, but is on 
all fours with the present: ''The Loids found the defender 
h'able in aliment to his grand-children, bwt not to his daughter- 
in-law" 

The case of Belch was followed and confirmed by that of 
28th February, 1802, Tait v. White, reported in the Faculty 
Collection, and in the Appendix to Morrison (No. 3, Aliment). 
In that case the Sheriff allowed aliment to a grand-child de- 
serted by the father, but refused it to the mother, the defen- 
der's daughter-in-law; and so far as regarded the latter, the 
judgment was carried no farther. Then came the case of 
Chryttie v. M'Mxllan, 6th July, 1802, reported in the Faculty, 
and in the Appendix to Morrison, Aliment, No. 5. The 
Court refused ailment to the daughter-in-law deserted by her 
husband. 

The next case (the other authority relied on by the pursuer) 
is that of Duncan, in 1810, reported in the Faculty Collec- 
tion; but the previous report of the case under date, 28th 
February, 1809, must be studied in connection with the later 
decision. 

In the argument in the case first in date, the authority of 
Lauder is said to have been doubted, and two cases (in 1701 
and 1799) are referred to as strong authorities on the other 
side; but neither of which appear in the books. A case of 
Agnew was pled in support of the claim of the daughter-in- 
law, but was represented as special, being founded on letters 
by the father-in-law, which made a paction to aliment. The 
Court were unanimous in the first branch of Duncan's case in 
holding no aliment due after the death of the son; but they 
ordered memorials as to the daim prior to the death of tike 
husband, and whilst he was living apart from his wife. There 
was the special fact insisted on by the pursuer that her hns- 
band had been ' 'illegally and against his own will sent out of 
the country to the West Indies fry hU father.'* The Court by 
a majority dedded for the pursuer, but "several of the 
Judges on that side did particularly notice, as of weighty the 
special circumstances averred by the pursuer." 

But it is but fair to notice that tiiey also are said to have 
hdd that "our decisions had subjected a father to the obli- 
gation of alimenting the wife of his son during his son's life 
and incapacity to maintain her/* These decisions, however, 
are not to be found, and the case of Duncan stands alone, 
and is unsupported by any subsequent case. 

In the case, July 10, 1824, Brown, the Court, after advising 
memorials, rejected the daim of aliment to a daughter-in-law 
deserted by her husband. There was, however, in this case 
the specialty tiiat the pnrsner refused to aooompaay her 
husband to the East Indies. 

That a &thar is not bound to aliment a son who is abla to 
mm his own support, is well illustrated by the A. B. oase^ 
36th February, 1848, 20 Jurist, 290. Under the rule there 
XMOgnised, if the purBuer*B husband was now cohabiting with 
her, and in good health, no daim could rest against his father, 
and there is no prindple for holding that if he has deserted 
her she can dum in her own right. 

This Ib truly a most painful OMa on both sides, and it Is 
hoped that something mav be done, although putdy u durity, 
f»c tb« benefit of this tnuy uafortwate punaer. 



The ponoer appealed, and lodged a lecbimiiig petilkn, 
which, having been answered by the defiender, the 
Sheriff (Gordon) pronounced the following jodgmenti 
adhering to the decision of the Sheriff-Substitat^— 

The Sheriff having considered the pursuer^s appeal with 
reduming petition in support thereof and answers for ths 
defender and whole process, dismisses the appeal, affirms tiis 
Interlocntor appealed from, and decerns. 

Note. — ^The Sheriff concurs generally in the view e xrucs s c d 
in the Note of the Sheriff-Substitute, and in the defender'i 
arguments in the answers to the reclaiming petition. It 
would extend this note to too great length to resume tiis 
examination of the grounds of the decisions which have been 
referred to by the parties respectivdy* Mid to balance ths 
authority of each of these dedsions. He will content himBetf 
with stating that both the number and weight of the dedsiooi 
are in fitvour of the defence, while those founded upon by tiis 
pursuer appear to be rested on specialties. 

The chum of a son against his &ther for aliment, is one of 
natural obligation, which can be enforced only when the son 
is unable to earn his own subsistence. In the present caae^ 
the defender's son, although he passed as an advocate, sooa 
abandoned that profession, and todL employment as a statioa 
agent on a raUway, and as a derk in an accountant's office^ 
and latterly as a yam merchant. It does not appear that be 
is unable from sickness to woric for his own subsistence and 
that of his wife. He, therefore, has no daim agaimt hii 
father for aliment. His wife, again, has no dircct daim 
against the defender, her father-in-law; for it is admitted 
that, in the event of her husband's death, she would have vo 
claim. She can only take benefit indirectiy by partjdpatiag 
m any allowance which her husband had a right to daim 
from his father. Suppose the case that the defender's sea 
was in this country, and refused to cohabit with and support 
the pursuer, she would be entitied to raise an action of 
aliment against her husband, and to obtain decree agaaul 
him for an allowanoe. In the event of her husband refoiiiig 
to pay that allowance, or not having funds to pay the amoont 
decerned for, it surely could not be successfully contended 
that the defender would be liable to pay that allowance, evea 
if not amounting to more than a bare aliment. But it does 
not appear to nudce the case of the pursuer stronger that Ur 
husband, instead of refusing to pay aliment in this oountfy, 
has left this country and gone abroad. The &ther does not 
appear to be liable in any respect for the oonsequenee of the 
deUct of his son—- which the desertion of his wife tnily is— 
and she has no direct daim £or aliment against the def^der. 

Act. SOOTT. Alt. Whtti. 
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Alexakdbr Aixax Gregory, and Albzamdkr UasH 

and another, competing for the office of Trosfeee in 
' FeaiBon*8 Sequestration. 

Voucher.— ii InU endorsed to a hank^ and alleged to haM 
been borrowed for thepurpooe of voting by Uie drawer^ 
Objection repelled^ as no proof was offered of (A< 
borrowing. Claims founded on cash advances^ but wiA- 
out vouchers^ rejected. 

Justice of Peace.— iVo< necessary to specify in an efi* 
davU ihat the attesting Justice is only ex offlob. 

Axitbeutication of Youc]ier,-«*7A« voucher of a Mm mi 
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wiiiakd by thepreses of the meeting of crediiors-^vote 

Uld had^ and refected. 
Gbsh-credit-bond.— ^eU that a cautioner in a cash" 

cndU-hond^ on bankruptcy of the principal^ does not 

rtquire an assignation hg the hank to enable him to vote: 

a receipt endorsed in the bond^ which was produced, held 

suffident. 
'a&afm.—Minutes held sufficiently au^enticated, aUhough 

ihe preses had omitted to sign one page, the other three 

pages being signed, 

A COMPETITION took place for the oflBoe of Trustee on 
the eeqaestrated estate of John Pearson, farmer at 
Broadley, near Nairn, the competitors being Alexander 
A^n Gregory, com merohant in Inyemess, and Alex- 
ander Mfluui, coal and lime merchant in Nairn, and 
another. 

The following objections were stated for the competi- 
tOEB. For Mr Gregory— ' 

L— Chdm and Vote of the said Alexander Finlay 
H'Lenoan for £28 98. 

This vote is objected to in respect— 1, The affidavit 
ptodaoed is blank in the name of the Justice of the 
Peace before whom it is pretended to have been emitted. 
% The bill foonded on stands especially assigned to the 
Caledonian Bank, with whom the same was discounted, 
and the claimant, at the date of the affidavit, was not 
the trae creditor therein, or in titulo thereof, having 
nenly borrowed the same for the purpose of voting. 
S, The second branch of the claim is made up to the 
eoctent of £6 of money alleged to have been given in loan 
to the bankrupt, but for which no voucher is produced 
or referred to as in existence. 4, The account founded 
on was not produced to the Justice of the Peace at the 
fitting of the oath before him, if such oath was emitted, 
at least it is not sufficiently identified with the affidavit. 
5, The signature of the bankrupt on the back of the 
account was adhibited after, or at least on the eve of, 
the sequestration, for the purpose of rearing up a claim, 
and is not, in the circumstances, a sufficient voucher of 
the debt. 

IL-*>Claim and Vote of Adam Davidson, solicitor, 
Nairn, as Mandatory of the British Linen Company, for 
£6910B6d. 
I This vote is objected to in respect — 1, No mandate 
> vasinroduced at the meeting entitling Mr Davidson to 
appear and vote for the bank. 2, The bill produced 
and founded on in support of Branch Y. of the state 
of debt annexed to the affidavit is null and void under 
the Stamp Acts, having been altered in a material part 
hy the deletion of a signature after being issued. 

m.— Claim and Vote of the said Alexander Mann for 
£26198 7d. 

This vote is objected to in respect the claimant was 
Dot, at the date of the affidavit, the real and onerous 
holder of, or entitled to, the bill of £23 17s 6d founded 
on, but had merely borrowed the same for the purpose 
of voting, from the Caledonian Bank, with which it was 
diaeoimted, and to whom it still stands specially endorsed 
hy the claimant. 

lY.— Claim and Yote of the said Alexander Maon for 
$37. . 



This vote is objected to in respect— 1, The bill founded 
on in the affidavit was not produced at the meeting. 2, 
The claimant gave no value for the bill, at least if he 
did so, he acquired the same to the extent of one-half, 
at or immediately after the date of the sequestration, for 
the mere purpose of voting and controlling the election 
of a trustee. 3, The affidavit bears that the claimant 
holds no other person than the bankrupt bound for the 
debt or any part thereof, whereas it appears ex facie of 
the affidavit and bill, that Mr C. B. Mcintosh, who is 
joint drawer of the bill, is liable in relief to the claimant 
to the extent of one-half of the sum contained in it. 4, 
Separatinij The affidavit bears ex facie that the claimant 
is himself the proper debtor in the bill. 

Y.— Claim and Vote of Hugh Grant, shoemaker, 
Nairn, for £101 17s 8d. 

This vote is objected to in respect— 1, The claimaht is 
conjunct and confident with the bankrupt. 2, The 
first two items of the account founded on for lime and 
oats, and the subsequent item for meal, amounting to- 
gether to £23 7s, are prescribed. 3, The remainder of 
the account, to the extent of £69 13s 6d is made up of 
alleged cash advances to the bankrupt, and interest 
thereon, for which no vouchers are produced or referred 
to as in existence. 4, The docquet on said account being 
without date, the presumption in law is that it was 
written and signed after the date of the sequestration, 
and in point of fact appears ex facie of the account itself 
to have been written and signed since 29th January last, 
long after the insolvency of the bankrupt, and on the 
eve of the sequestration, for the purpose of raising up a 
claim, and is not, in these circumstances, a sufficient 
voucher of such a claim. 

YI.— Claim and Yote of William Arres, farmer, Del- 
nies, for £51 lis 8d. 

This vote is objected to in respect— 1, The item of 
£2 mentioned in the affidavit is unvouched. 2, The 
claimant has failed to give credit for, or deduct from 
his claim the value of a field of turnips belonging to the 
bankrupt, consumed by the claimant's sheep, and for 
the price of which the bill produced was granted. 

Vn.— Claim and Yote of the said Adam Davidson, 
as Mandatory for Charles Bain M'Intosh, draper in 
Nairn, for £40 Os 7Jd. 

The account produced is made up to the extent of 
£27 8e 3d of cash, said to have been lent or advanced to 
the bankrupt, and interest thereon, but for which no 
voucher is produced or referred to as in existence. 

Vni.— Claim and Yote of the said Adam Davidson, 
as Mandatory for Robert Thomson, merchant in Nairn, 
for £4 10s 6d. 

This claim is objected to in respect that to the extent 
of £4 6s 8d, it is liable to the same objection as that last 
above stated, which is here held as repeated. 

IX.— Claim and Yote of Alexander Jeans, boot and 
shoemaker in Nairn, for £11 13s 6d. 

To the extent of £5 28 6d this vote is liable to the 
objection last above stated, which is here held as re- 



X.— Claim and Yote of the said Adam Davidson, as 
Mandatory for William Falconer, teacher, Nairn, for 
£5 Is 8d, 
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This TOte ia liable to the objection lest above ststed, 
irhioh IB here held as repeated. 

Xl.-^laim and Vote of the said Adam Dairidaon, as 
Mandatory for William Whyte, draper in Nairn, for 
£3 178 4d. 

1, To the extent of lOs this vote is liable to the ob- 
jection last abore stated, which is here held as repeated. 
2, The rest of the daim is prescribed. 

Xn. — Claim and Vote of the said Adam Davidson, 
as Mandatory for Alexander Davidson, grocer, Nairn, 
fbr £3 78 8d. 

This vote is liable to the same objection as in No. VII. 
iupra^ which, mutatis mutandis^ is here held as repeated. 

Xm.— Claim and Vote of Gilbert Watson, residing 
at Broadley, for £211 78 3d. 

This vote is objected to in respect — 1, The claimant 
does not appear in the sederunt of the meeting, and 
consequently has no persona standi or right to inter- 
fere 80 long as that sederunt remained unaltered, and 
he was represented therein by a properly authorised 
Mandatory whose mandate stood unrecalled, and who 
gave a valid vote for the objector before the claimant 
interfered. 

But alternatively, and in the event of the claimant's 
right, in the above circumstances, to vote as he did being 
established, the vote is objected to on the additional 
ground — 2, That he is the bankrupt's father-in-law, and 
conjunct and confident with him. 3, The promissory 
notes produced and founded on were not written or 
granted of the dates they bear, but were concocted after 
the date, or at least on the eve of the sequestration, for 
the purpose of raising up a chum, and controlling the 
election of a trustee, and are not, under any circum- 
stances, sufficient vouchers of debt between persons so 
nearly related as the claimant and the bankrupt. 4, 
The two other documents produced are liable to the ob- 
jection kst mentioned, and, separatim^ refer to totally 
dififorent transactions, besides being null and void under 
the Stamp Acts. 

XIY. — Claim and Vote of the said Alexander Mann, 
as Mandatory for Greorge Morrison, solo partner of the 
firm of Greorge Morrison & Son, seedsmen in Elgin, for 
£8 Is 6d. 

This vote is objected to in respect — ^1, The chiimant 
was not, at the date of the affidavit, the real and onerous 
holder thereof, but merely borrowed it from the bank, 
to which it stands indorsed, who are the true creditors 
therein, and accordingly the affidavit does not bear that 
the debt "is now*' resting owing to the claimant, as 
required by the statute. 2, The bill now produced was 
not exhibited to the Justice of the Peace at the emission 
of the oath, and is not the bill referred to in the state of 
debt annexed to the affidavit, at least there is a want of 
specification and identification of the grounds of debt in 
the affidavit, which is fatal to its validity. 

XY. — Claim and Vote of the said Alexander Mann, 
as Mandatory for John White, farmer at Bfoombank, 
for £12. 

1, This vote is liable to the same objection as in No. 
Vn. supra, which is here held as repeated, mutatis 
mutandis, 2, Separatim, the affidavit is altered and 
vitiated by ex post facto, or at least unauthenticated, 
deletions and interlineations in initiaUbus, 



For Mr Mann-* 

I. — Oath of the said Alexander Allan Gregory, ohimiig 
to vote and to be ranked fbr the sum of £30 6s. Ob- 
jected that this daim and the vote given therson ws 
null for the following leaaons, vis.,— JVr«f, Becaose tie 
oath or affidavit produced has not been sworn belores 
Justice of the Peace, Alexander Shaw, the Justioe named, 
not being a Justice of the Peace for Inverness-shire, or 
any other shire in his individoal name or capacity, and 
the affidavit not bearing that he is one ex oj^Ecto. Seeo»d, 
Because the affidavit has been vitiated and imniilH by 
the alteration therein of the word ^* thirty," zeferriog 
to the amount of the bill therein specified. Third, 
Because there has thus been no oath or affidavit pro- 
duced in support of the claim. 

The above sum of £30 6s should therefore be struck 
off from the amount ranked as voting for Mr Gr^^iy. 

n. — Oath hy John Robertson, farmer, Drynie, churning 
to vote and be ranked for the Bum of £125 lis 7d. 
Objected, that this cUim and the vote given therson sm 
for the following reasons null to the extent after-men- 
tioned, viz., — First, The chum and vote are null so fir 
as regards the bill for £25, with 2s 6d of interest thereon, 
together, £25 2b 6d, secondly referred to in the affidavit 
in respect the bill and amount thereby due have never 
been validly acquired by the claimant, Mr Robatsos, 
and were not acquired at all by him till after the date of 
the sequestration. — 19 and 20 Yict., cap. 79, sect 64. 
The bill was held by the British Linen Cotfnpany m 
indorsees and holders at and prior to the sequestratiaD. 
As appears from the markings on it, it was only on Iho 
11th of February current, four days after the sequestoa- 
tion, that Mr Robertson paid part of it to the indorBcei 
and holders, viz., £12 ISs 6d. Mr C. B. Mackmtosh, 
draper, Nairn, advanced to the indorsees and hoiden 
£12 lis due on the bill only on the day following, vii., 
12th Febraary current, and the claimant, Mr Robertson, 
paid this sum only on the 17th current to Mr Maekin- 
tosh, and the bill was not assigned or indorsed in whole 
or in part to the claimant by either the British Linen 
Company or Mr MackintocUi. Second, The daim and 
vote are null so far as regards the bill for £50 fourthly 
referred to in the affidavit, in respect the bill has been 
vitiated and annulled by alterations of the sum of ^* £50 
sterling" at the outset, and the word *^ four'* applicsbie 
to the term of payment thereof. 

The sum of (1,) £25 2s 6d claimed in respect of nSd 
bill for £25, and (2,) £49 98 lOd claimed in lespeot of 
the said bill for £50, should therefore be struck c^ firan 
the amount ranked under this claim as voting for Mr 
Gregory. 

ni. — Oath hy Mrs Janet Watson or Ma^eson, daimiag 
to vote and to be ranked for the sum of £45 lis 2d. 
Objected, that this daim and the vote given thereon aie 
noil— i^rs<. Because the biU was not produced at the 
meeting, and is not authenticated as being so prodnced 
by the initials of the Freses. Second, Because the biH 
and affidavit per se do not instmct the daim made. 
Third, Because the memorandum or letter of 11th Aprili 
1862, has no bearing on the daim, and is moieover aol 
specified in the affidavit or minutes of meeting, aid 
cannot therefore be made avaiUUe. 

The som of £i5 lis 2d should therefore be strock of 
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from the Mnoont ranked under tlui daim an roting for 
Mr Grsgory* 

IV.— Oot& by the said John Bohertson^ claiming to 
vote and to be ranked for the sum of £149 lOs 2d. Ob- 
jected— Ftr«<, TiuB ckiim and the rote giyen thereon are 
vholiy noil, for the following reaaona: (1,) Because the 
sam at the outlet of the bill for £150 founded upon baa 
been altered, viz., altered from £50 to £150, and the 
bill has been thereby Titiated and annulled. (2,) Be- 
cane the bill and debt were held by the Britfah Linen 
Company aa indoraeea and holders at and prior to the 
nqnestratbn on the 7th of February current, and were 
nerer acquired by the claanuint, at least were acquired 
odIj after the date of the aequeatration, Yia., on the 
20ih of February current,-— eee marking on bill, and 19 
ud 20 Vict., cap. 79, sect. 64. (8,) Because no ralid 
oith or aiBdarit has been produced, the only one lodged 
being inept, in reapect it does not bear that the oath waa 
emitted in the presence of any named Justice of the 
Peace. Second^ Without prejudice to the foregoing 
olyections, this claim and the yote ^ven upon it are 
nnll to the extent of £74 156 Id, being one-half of its 
•mount, in reepect the bill founded on is the joint accep- 
tune of the chumant, Mr Bobertson and the bankrupt, 
ud the claimant, Mr Robertson is, ex faciei and in point 
of fact, the proper debtor to the extent of the said half, 
leaTing not more than the other half due by the bank- 
npt 

The Bom of £149 lOs 2d under objection first, if sus- 
tained, or if it be repelled, the sum of £74 15a Id under 
objection second should be struck off from the amount 
tinhed as voting for Mr Gregory under this claim. 

v.— Oat& by the said John Robertson^ claiming to vote 
ud to be ranked for the sum of £206 6s Id. Objected, 
that this claim and the vote given in respect of it are 
BoUt in respect the claimant neyer acquired any legal 
ligbt to the debt founded on, amounting to £206 6b Id, 
^least never did so till after the date of the sequestra- 
to; and it is incompetent to claim or vote in respect 
of s debt acquired subsequent to that date.— 19 and 
20 Tict, cap. 79, sect. 64. As appears by the bond 
l^odooed, and receipt endoraed, it was only on the 
19th of February current that Mr Robertson paid 
tiie amoont of that claim to the British Linen Com- 
lany, and in the most favourable view for him, it was 
only then, if at all, that he acquired right to the debt 
» to vote in respect of it. But further, he never 
•cquiied right to the debt, the payment and receipt 
co»fetred no such right, and he could not have ac- 
qoired it except by a formal assignation. 

The above sum of £206 6s Id should therefore be 
itnick off firom the amount ranked as voting for Mr 
^tcgory under this daim. 

YL^Oaih by ^^ Alexander Hay^'^* claiming to vote as 
^datory for Gilbert Watson, for the sum of £211 
7>3d. Objected, this daim and the vote given under it 
tte nuD} fisr the following reasons, viz.,— jFVr««, The 
mtautfls bear that " the said Alexander Hay'' appeared 
ttdparaduced the papen, and daimed to vote, but no 
noh person aa Alexander Hi^ is previously entered in 
the miantes, and there is no mandate produced in favour 
Ql any «« Alexander Hay." The Alexander Hay who 
qViicidaoddaiBMdhadtbmfmiio Mtliovitgr to aot. 



Second^ Mr Alexander Penrose Hay, solicitor, Inverness, 
who afterwards claimed right to vote as Mandatory for 
Mr Watson, had no right so to act, (1,) because he waa 
not named in the sederunt as the holder of the mandate; 
(2,) because Mr Watson himself, as appears from the 
minutes, was personally present and voted personally 
for the objector, Mr Alexander Mann, as trustee, and 
the objector, Mr Alexander Finlay McLennan, as 
trustee in succession before Mr Alexander Penrose Hay 
tendered the vote for Mr Gregory as Mr Watson's Man- 
datory, and Mr Watson's personal vote was not only 
preferable to the vote subsequently tendered for him, in 
respect it was^r^ given, but his giving it was a legal 
reoali of the alleged mandate, if it had existed in favour 
of the person claiming to use it. - 

The above sum of j£211 7s 3d should therefore be 
struck off from the anoount ranked aa voting for I^lr 
Gregory under this claim. 

VII.— Oa^ by William Fraser^ Dock Cottage^ Avoch^ 
daiming to vote and to be ranked for the sum of 
£25 8s 9d. Objected, First, This is not a debt due by 
the bankrupt— he knows nothing about it or the alleged 
creditor. Mr John Robertson, Drynie, the alleged co- 
obligant, is the proper debtor. Second, The document 
founded on in the affidavit is an '* obligation," and the 
one produced was, according to the minutes, a ^^pro* 
missory note," but the one actually produced and initialed 
is a ^* receipt,'^' and it is null, (1,) because it is not the 
paper founded on in either the affidavit or minutes; (2,) 
because, although a receipt, it is not written on a receipt 
stamp. If these objections be not sustained on the 
showing of the documents, the ol^ector refers objection 
first to Mr Robertson's oath. 

The above sum of £25 8s 9d should therefore be struck 
off from the amount ranked as voting for Mr Gregory, 
under this claim. 

VIIL — ^The sheet containing pages 21st and 22d of 
the minutes of the meeting for decting a trustee must 
be held pro non scripto, in respect the same are not 
signed by the Chairman, at least were not signed by him 
till the 20th day of February current. 

Parties' procurators having been heard in support of 
their respective objections, the Sheriff pronounced the 
the Ibllowing judgment: — 

Hie Sheriff-Substitute having heard partieB' procuraton on 
the Notes of ObjeotionB for Alexander Allan Gregory, com 
merchant, InvemeaB, and Alazaodar Mmm, coal uul lime 
merchant Nairn, as tmstee^ and Alexander Finlay M'Len- 
nan, fanner at Urehany, as trustee in suooesBion, competitors 
for the office of truatee on the seqaeatcated estates of John 
Pearson, farmer at Broadley^ Finds and dedares, for the 
reasons stated in the annexed note, the said Alexander Allan 
Gregory to have been ddy elected as trustee on the said 
sequestrated estates: finds modified expenses due by the 
unsuccessful parties to the successful party, Alexander Alhm 
Gregory, for the competition, and allows an acoount to be 
given in and taxed, and decerns. 

Non.— As the result of the Shetiff-Sabetitute's judgment 
on the Objections to the election in question, there faUa to be 
deducted from the amount of the votes eiven for Alexander 
Mann, as trustee, and Alexander Finlay M 'Lennan, as trustee 
in suocessLon, the amount of four hundred and nineteen 
pounds fifteen shiUingB and twopenoe, and from Ihe amount 
of the votes in favour of Alexander Allan €^regory, the 
amount of three hundred and thirty one pounds thirteen 
shillings and sizpenoo, leaving a bahmoe of two hundred and 
for^-niM powds and sbqpwwa in hwa el Atoiander AUan 
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Gregory, thus entttling him to be confiimed m having * 
majority of legal votes. The foUowixig are the groniuU of 
judgment: — 

On the State of Objections for Alexander Allan Gregory to 
Totee tendered for Alexander Mann, and Alexander Fin- 
lay MXemum. 

Objected 1. Vote for Alexander flnlay MOiennan. 

Objection 1st to this vote is departed from, and besides is 
invalid. 2d. As aooeptor, the bankrupt is debtor in the bill 
to the claimant! who being in possession of it is entitled to 
claim for it, and no proof is oflPered of its having been borrowed 
for the purpose of voting. 3, 4, 5. The account is sufficiently 
identified with the affidavit. 8o far as regards borrowed 
money, the daim is not sufficiently vouched in writiDg, and 
looking at the only date in the account, the signature of the 
bankrupt must have been adhibited on the eve of, if not after, 
sequestration. 

2. Vote for the British Linen Company. 

Although it appears from the minutes that a mandate was 
produced at the meeting, there is no mandate in process 
marked by the preses as required by statute to instract that a 
valid one was produced. Objection sustained. 

3. Vote for Alexander Mann for claim of £26 198 7d. 
The dumant is drawer, and in possession of the bill referred 

to in the objection, and must be held as a lawful creditor of 
the Bankrupt as acceptor. No proof is adduced or offered 
that the bill was borrowed merely for the purpose of voting. 

4. Vote for Alexander Mann for £37. 

According to the minutes of the meeting of creditors, the 
bill on which this daim is founded was borrowed np and re- 
tained by the agent for the claimant, as concurring creditor in 
the sequestration. Its production in the process of which it 
formed a part at the time of the meeting, is, in the circum- 
stances, considered equivalent to its production at the meet- 
ing. Any daim Mann may have against the joint drawer 
does not prevent him from voting in respect'of the full amount 
paid by him and due by the bankrupt. To that effect the 
bill held and produced by the claimant is a good document of 
debt. What is objected to in the affidavit as bearing that the 
daimant is himsdf the proper debtor in the bill, has been cor- 
rected at the Bar, of consent. 

5. Vote for Hugh Grant. 

The objection of conjunct and confident (which is not pressed) 
is rejected. The docquet signed by the bankrupt bears no 
date, and proves nothing. The advances, with interest, are 
not instructed by legal vouchers, and are therefore disallowed 
in voting. Quoad uUra, the daim is not prescribed, and the 
vote is good. 

6. Vote of William Arres. 

The statement in the affidavit of £2 as a balance, instead of 
Bpedfying how that balance arose, is too genenU, and the 
objection on that point is sustained. The second objection is 
not insisted in. 

7 to 12, inclusive, and 15. Votes for Charles Bain Mackin- 
tosh, Itobert Thomson, Alexander Jeans, William Falconer, 
William Whyte, Alexander Davidson, and John Whyte. 

The obiections are all sustained as regards daims for cash 
lent or advanced, with the additioxi, in William Whyte's case, 
of his account for goods, which is prescribed, and none of 
which daims are supported by legal voudiers. 

13. Vote of Gilbert Watson. 

The daimant, as being the bankrupt's father-in-law, is con- 
junct with him, and the promissory notes, which are of but 
recent date, are not supported by adminicles suffident to entitle 
him to vote. 

14. Vote for George Moixison, sole partner of the firm of 
George Morrison k Son. 

The affidavit appears to be suffidently specific in all respects 
U applioable to ue bUl. 



)n Kote of Oljectlona for Alexander Mann and Alexander 
Fin^y McLennan to Alexander AUaa Gregoxy m claiming 
to be trustee. 

I, y«to fov Al«»ttd«r AUmi Gr^govy* 



Theaffidarit having been sworn befbte a penon whsiipv. 
sonally or ex officio a Justice of the Peace, it is unnecwuyto 
specify in it whether he is so in either way. The affiiknt 
does not appear to be vitiated, as alleged; the word "thirty" 
being as originally written and suffidentiy distinct. 

2. Vote for John Robertson (on sum of £125 lis 7d). 

In the bills specified in this objection, the bankrupt Btamh 
as acceptor and debtor to the daimant, by whom they voe 
hdd at the time of claiming, thus affording him a right to Ttte. 
It is not at all dear that there was any alteration of the sum 
in figures at the outset of the bill for fifty pounds, or in any 
part of the body of the bill, which appears quite complete. 

3. Vote for Janet Watson or Matheson. 

The bill (promiwory note) fonning the ground of debt, and 
refeired to in this objection, is not authenticated by the pnwi 
of the meeting, and cannot therefore be regarded as proving t 
right to vote, and which ri^^t is not otherwise insfemotad. 
Objection sustained. 

4. Vote for John Robertson for £149 10s 2d. 

This daim is rejected to the extent of one-half, because lbs 
claimant, ex facie of the bill daimed on, is to that extent 
debtor, and there is no evidence produced that he ii not sa 
As to the other half, the daimant having pud the wfaok 
amount due in the bill, he became entitied to vote as Sars 
debt due by the bankrupt to him. 

5. Vote for John Robertson for £206 6s Id. 

This vote is sustained, as the credit account for wbidi the 
bond in question was granted was to be kept in the banknpt'f 
name; and it Is therefore, and according to general pnotm^ 
to be presumed that the credit was for his exdosire benefit; 
and the claimant having paid the whole amount dae, and 
obtained a receipt therefor, and the bond and fitted soomnt 
having been delivered up to him, and he having sworn that 
the debt is justiy due to him by the bankrupt, the daim aaaai 
to be unexceptionable. 

6. Vote by Alexander Hay for Gilbert Watson. 
Gilbert Watson's right to vote having been found insofficiat 

in disposing of the objections for Mr Gregory, for the reaaou 
stated under No. 18 of his objections, any vote by hia Manda- 
tory must be held invalid; but, eeparatim, on the objection d 
Mann and M'Lennan, the vote given by a Mandatory for the 
daimant could not be sustained, as, according to the statute^ a 
Mandatory can vote only in absence of the creditor. 

7. Vote for Alexander Fraser. 

This claim is sustained, the document daimed on being ia 
law a promissory note. See M'Oubbm v. Stephm, 10th July, 
1856, Jurist, v. 28. 

8. Authentication of Minutes. 

The truth of the minutes ia not impunged in any particular. 
They appear to be quite consecutive and correct, and are signed 
by the preses on almost all the pages, and on every sheet, hi 
these and all the circumstances of the case—even slthoof^ 
certain signatures may have been applied only as stated in the 
objections — it does not appear legally necessary or proper to 
hold any part of the minutes to be nml. 

f'or 6^e^ofy— J. D. Lamb. iV ifiomti— Adam Davidbov. 



24th Apbh^ 1868. 
SHERIFF COUBT, KINCABDINESHIBE. 

(SmEBIFFB SHAHB AND WiLBOV.) 

WiLUAM Watt v. James Babrxs. 

Contaract of Sale— Act 5 and 6 TTilL IV., c 68-So(* 
MeaBorement— Imperial— Compenaation.<—ii q»o^ 
of growing crop was sold hy ike Scots aere.-^Smi 
that an action for recovery of the prieei laid «fi»^ 
natwelf an contract or oompematm^ wu wwijw^ 
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This was an aotion at the instance of William Watt 
agaiiut James Barrie. The summons concluded, inter 
alky for £69 78 6d, or such other sum as might be found 
aB hsTing been the value of 12 acres, 3 roods, and 26 
2-5th8 poles of growing turnips, deHvered by the pursuer 
to, and taken possession of by the defender, and which 
hd was allowed to consume on the understanding that he 
was to pay for them, under deduction of the proceeds of 
a hll for £60 granted to the pursuer to account thereof. 

The defender stated that he had only purchased part 
of the field of turnips, to the extent of 8 acres and 20 
pdeB, Scots measurement, for which he was willing to 
pay tiid puisner at the agreed rate of £7 10s per Scots 
aoe, under deduction of the £60 contained in the bill; 
and pleaded that the transaction between the parties 
haTing been carried through according to the Scots acre, 
m contravention of the Act 5 and 6 Will. lY., c. 63, the 
panaer could not recover under that illegal contract, 
and that it was an evasion of the Act to pass over the 
agieement of parties and claim value. 

The pursuer admitted that the contract for the turnips 
bad been according to the Scots acre, and led proof of 
Ihetr value. 

The Sheriff-Substitute, after hearing procurators on 
the proof and whole cause, pronounced (on 18th Nov., 
1862) an Interlocutor containing, inter alia, the following 
findings:— 

1. That in November, 1860, the pursuer Hold to the defen- 
der A oertam quantity of growing turnips, at the rate of £7 
lOi per Scots acre : 2. l^t said sale was null and void, as 
being in contravention of the Act 5ih and 6th Will. lY., c. 
63: 8. That during the winter of 1860-61 and spring of 1861, 
the defender consumed by his cattle 12 acres, 3 roods, 26 
%-5thB poles of Swedish turnips belonging to the pursuer : 4. 
That the value of the said turnips was £69 78 6d: 5. That the 
defender is liable in payment to the pursuer of the balance left 
afler deducting from said sum of £69 7s 6d, the sum of £60 
paid to account by bill. 

In a Note the Sheriff-Substitute made the following 
ohwrrations: — 

The ponuer daims from the defender a sum of £69 7b 6d 
as the balance due on account of certain turnips belonging to 
the fonner, and consumed by the latter. The turnips were 
idd by the Soots acre. The defender pleads, and the pursuer 
admits, that the contract of sale was void as having been in 
contravention of the Act 5th and 6th VfUL IV., c. 63. The 
ponuer however claims the value of the turnips. To this 
daim the defender answers that the sale having been void, no 
action for the value of the article sold can lie, as that, he says, 
would be contrary to the policy of the statute. The Shexiff- 
Snbstitate thinks the action competent. A similar action has 
already been dedded in this Court to be competent, in the case 
of WaUBer v. Henderson, 2l8t July, 1858, and whether that 
case be binding on the Sheriff-Substitute as a precedent or 
not, he thinks it was well decided. He thinks that the effect 
of U» statute is to render it impossible to found either action, 
fir defence, upon the contract of sale. No action founded on 
the contract could lie. It would be incompetent for example 
to nise an action for spedfio implement, or for damages for 
non-implementy or for payment of the stipulated price. On 
the other hand, the illegal sale cannot h6 pleaded as a defence 
to any action which does not set it up as a contract. If the 
adfl be null, it is null as regards both buyer and seller; and if 
the latter abandon it as a ground of aotion, and plead on other 
gnnnds, the former cannot make it a ground of defence. The 
oaae of a contract null under the Wei^ts and Measures Act 
neiDs analogous to that of a bill null under the Stamp Acts, 
where the pursuer may abandon his claim on the bill, and sue 
for what 18 due to him on any other legal grounds he may 
hav^ In the present case, the groxmds on w^th the puzsuer 



sues are quite apparent and sufiBdent. He says that the 
defender, without any legal right, consumed his turnips, and 
must therefbre pay for them at their market value. In this 
form of aotion the contract is thrown aside, and both parties 
lose benefit from it. Agunst this action, assuming it to be 
competent) the defender states no tenable defence. 

Both parties appealed, and were heard orally by the 
Sheriff Principal, who pronounced an Interlocutor and 
Note, from which are extracted the following portions 
bearing on the question of law now reported:-^ 

Recalls the Interlocutor of 18th November, 1862, com- 
plained of. Finds (1st) that, in November, 1860, the pursuer 
sold to the defender a quantity of growing turnips at the 
agreed on price of i£7 10s per Scotch acre; (2d) that the 
turnips, the price or value of which is sued for in the present 
action, were delivered to the defender under and in respect of 
the contract of sale above mentioned, and were consumed by 
the defender's catUe; (8d) that the sale of said turnips was 
illegal, as being in contravention of the Act 5 and 6 William 
IV., chap. 63, and 5 George IV., chap. 74; (4th) that, in 
these circumstances, the pursuer has no right of action for 
recovery of the price or value of the turnips sold and con- 
sumed as aforesidd: Therefore assoilzies the defender from 
the conclusions of the action for recovery of the price or value 
of the said turnips. 

Note. — ^The amount involved in this action is small; but 
the case raises a question of very considerable importance^ 
and one which the Sheriff has very anxiously considered — ^not 
only because of its importance, but because he has felt 
constrained to differ from a decision already pronounced in 
this Court by his learned predecessor, the late Sheriff, Mr 
Bell, in the case of Walker v. Bendenon, referred to by the 
Sheriff-Substitute. 

The first conclusion of the action has reference to a sum of 
£69 Ib 6d, being the value of certain turnips growing on the 
pursuer^s farms, which, as the summons b^ars, were "de- 
livered by the pursuer to, and taken possession of, by the 
defender, in or about the month of November, 1860, and 
which the defender was allowed to use and consume on the 
understanding that he was to pay therefor;*' but under de- 
duction of the proceeds of a bill for £60 given by the defender 
to account. In the condescendence, the action was laid (1st) 
on contract, the pursuer's statement in support of this ground 
being ^at the defender agreed to pay for the turnips at the 
rate of £5 19s, 1-2 Ist per imperial acre; and (2d) alternatively, 
independently of contract, on the fact that the defender, for a 
fair oonsideration, got possession of the turnips and used them 
in the feeding of his cattle, and was, therefore, bound to pay 
the amount sued for as their value. 

The defence to both these grounds of action is that the 
bargain between the parties was for a sale of turnips by 
the Scotch acre; that the turnips were delivered under this 
contract, and were thereafter consumed by the defender's 
cattle; that the contract of sale under which delivery was 
made was illegal, and that the pursuer cannot therefore 
recover the sum sued for. 

From the proof it appears to be quite dear — indeed, it is 
stated by both parties on oath — that the turnips in question 
were sold by the pursuer to the defender by the Scotch acre; 
that no allusion was made to any imperial measure, and that 
delivery of the turnips thereupon ensued, in fulfilment of the 
contract of sale, and without any farther or other transaction 
taking place between the parties on the subject. 

It is dear, in these circumstances, that the pursuer cannot 
sue on the contract of sale. By the Act 5 and 6 Will. IV., 
chapter 63, section 6, the Sootdi ell is abolished, and every 
person selling by any denomination of measure other than one 
of the imperial measures is declared to be liable to a penalty 
not exceeding 40s for every such sale. In a statute such as 
this, the imposition of a penalty implies a prohibition of the 
act the performance of which infers liability for the penalty, 
and the contract inferring a penalty iA therefore illegal. But 
by the statute 5 George IV., chapter 74, section 15, it is 
farther provided that wnere an agreement is made with refer- 
ence to a local measure (such as the Scotch ell must under the 
statute be hdd to be), the ratio which such measure shall 
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bear to the Btandard meAsare sKuJl be ezprened In the agree- 
ment, or otherwise such agreement fchall be null and void. It 
if thus clear that the partiee having contracted for a Bale by 
the Sootoh acre without any reference to the Imperial acre, 
the mode of entering into the contract made it an Ulegal con- 
tract, and one which cannot therefore be made the gioand of 
an action. 

To meet thia difficulty, the punuer has rested his claim 
alternatively on the seoond ground above referred to^ which 
seems to fldl under the plea of recompense or implied obIig»- 
tion, arising out of the fact that the defender has had the use 
and benefit of the turnips, which were transferred to him and 
consumed by his cattle, on which ground the pursuer condudss 
for decree for the sum sued for, as the fair value of the 
turnips. This raises the question which has been decided in 
the case of Waiker v. ffendenonf above referred to, &vourably 
to the view contended for by the pursuer. The Sheriff is of 
opinion that the action cannot be maintidned on this gronnd; 
and this because, if the decree asked were granted, the Court 
would in substance, if not in form, be truly lending its assis- 
tance to give effect to a contract of a nature forbidden by 
itotute. 

So far as the Sheriff is aware, the question has not been 
decided or raised in the Supreme Court. In the case of Alex- 
ander y. M'Oregar, 24th June, 1845, 7 J>., p. 915, and Scoi- 
ttMh Jurui, vol. xvii., p. 474, a question was raised as to a 
sale of potatoes by the Sootch acre, but in that case the Court 
decided only that an action could not be maintained on the 
eonirad; and it appears that in the final judgment right was 
reserved to the pursuer to adopt any other remedy which 
might be open to nim in respect of the transaction referred to 
in the action. The Court had no occasion to consider whether 
any other remedy could be granted to the pursuer, but did not 
by their judgment foreclose him against any remedy he mig^t 
have. The queBtion, therefore, appears to be entizely open. 

The statutes intrododng and enforcing by severe penalties 
uniformity of weights and measures were passed for what the 
legi^ture reguded as public ends of great importance. A 
variety of weights and measures in use in different districts 
was productive of great inconvenience, and was apt to lead to 
frequent disputes, and in many cases to hardship or injustice. 
It was the intention of the legislature by severe remedies to 
put a stop to this, and to substitute imperial for local weights 
and measures. It was, therefore, for the general good of the 
community, provided that where local weights or measures 
were used without referenca to the imperud standard, the 
transaction should be null and void, and the parties contra- 
Toning the Acts should be liable to penalties. It appears to 
the Sheriff that if the pursuer's plea of recompense or implied 
undertaking were to receive effect, this would simply amount 
to an evasion of the statute and would lead to the practical 
result that the statutes would be of no real effect, or would at 
least be comparatively useless. The pursuer, laying aside the 
contract of sale, demands the value of the article sold. If his 
demand receive effect, a party in his position may gain a 
benefit beyond even what his contract would have given, for 
it may be that the true market value of the article could be 
proved to be above the contract price. This would be an 
extraordinary result to follow from an illegal act. But in the 
opinion of the ^eriff, the pursuer is not in a position to daim 



the value of the artide delivered, on the footing thai it hi 
come into the defender's possession in oonseauence ol no set of 
his which can deprive him of a legal remedy for recovery cf 
its Taloe. He was a consenting pwty to the tmader—in ik 
fooe of the statute he made Uie sale in a mamier whidi wm 
illegal—and as tkpoft of the mnu tramaetum he gave deUv«7 
of tiie subject sold. The Sheriff thinks that on these GircaB> 
stances beug proved in defence, in support of the plea urged 
by the defender, the Court cannot aid the pmraer in ieeov» 
ing the value of property whidi he parted with under an BtgA 
contract The case put by the Sheriff-Substitute, of an actum 
for the sum contained in a bill null under the stamp Uwi^ 
does not present the same features. In such a caae the true 
ground of action is the existing debt or obljgatloii. Tbe 
bill is merely the voucher or written evidenos of the oUt 
gation. The writing no doubt possesses or confers oertaii 
recognised privileges, but the debt subsists separately tnd 
may be made a giound of action altogether apart toi 
the written evidence of it. The plea of reoompenae appf«a 
to the Sheriff to be met by the circumstance that the pai> 
session of the property was voluntarily passed under a can* 
tract of sale which was iOegal, and to enforce which tks 
Court can give no astistawie either direotiy or indiredl^. 
What has been done in oontravention of the provisions of la 
Act of Parliament cannot be made the subject of an actios. 
The view thus explained appears to have been given effisct to 
in England in cases somewhat similar, and partioulaify in tbe 
cases of XAOe V. Poo2e, 1829, reported in Vol IX. of Bamewril 
k, Crasswell, p. 200; and Oundell t. J)ama(m, 1847, reported ia 
Vol. IV. Manning, Grainger k Scott's Common Bendi 
Beports, p. 876, and XVII. Law Journal Common Fless, p. 
311. Ilieae were actions for reooveiy of the value ef certui 
quantities of coals furnished to the parties called as defeadeo^ 
and in the last-mentioned case the ground of action appeso to 
have been the fact of delivery given and received— indeed, 
Chief Justice Wilde, in delivering the judgment of the Coot 
in the latter case, stated that the declaration "is not framed 
upon a special contract, but upon the promite implied ly lam 
fi^m the sale and delivery of the coals." The defence wm 
that the parties suing could not recover because of thdr 
failure to comply with the provisions of certain statntei 
founded on, by which the party delivering the coals was 
bound to furnish to the purchaser certain tickets onm^tiiT^g p|^ 
ticulars duly authenticated as to the weight and Quality of the 
coals, foiling which he became liable for the peniJties spedfiad 
in the statutes. The Court in these cases held tibat the penthy 
was equivalent to a prohibition of the act of ddivering tlie 
coals without the tickets required by the statutes^ and tbt 
as the tickets had not been delivered, the parties could sot 
maintain an action even for recovery of the value of the cosh. 
In the case of Law t. Hodgmm, 1809, 11 East, p. 299, tlie 
same prindple received effect. A party in contravention of a 
statute which imposed a penalty on perscms selling biick% 
except of certain dimensions, sold a quantity of bricks onalkr 
than the size prescribed by the statute. In an action for the 
value of the bricks received and used by that defendant it mi 
held the plaintiff could not reoover. 

The defender having succeeded in his pleas^ the Sheriff iM 
no alternative but to find him entitied to expenses. 

A€i, B. FALOOVBIt. AU. OROOKAfT. 
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20 Mat, 1863. 

8HEBIFF COURT, PERTH. 

(Mb Shkbhf Babolat.) 

Jackson's Sequestbation. 

Gompetiibn for TrDsteeBbip— Form of Affidavit— New 
Objection— Conjunct and Confident. 

An kterlooutor -was given on the various objected votes 
on both odes, explained by Notes, which are here given 
10 far as these involve any new or important question. 

L— Votee of Dancan Gow uid James Stewart. Objected, 
tbl the affidavits referred to aoconnts *' subscribed as relative 
IkrCo," whilst the aooonnts were on the same sheet, bat were 
not nbscribed either by the creditor or trastee. 

The objections, as ttated, are much too technical. No 
dMbt» had the accounts sworn to been on separate papers, 
then the words in the affidarit having incorporated these ac- 
QoantB with the oath, they could not have been identified 
mien labscribed. But the identity is put beyond all doubt by 
tin acoouots being on the same sheet of paper, and still 
faribv identified by the annexed subscribed mandate— 16th 
Jdy, 1847, Woodside, But it has been found by the 
So^me Court (full bench) that, whilst a vote not objected 
to on aay ground cannot be subsequently objected to, yet a 
vote which has been objected to on one ground, may be set 
aade on other grounds not stated— 11th March, 1847, Pater- 
Ml, 19 /uruf, 435; .9th July, 1847, Anderson. See also 19th 
Hoy., 1842, Wight, 15 Jurist, 80; 6th June, 1851, Mensies. 
In the case of Loekhart, 12th July, 1849, objections were held 
inept which objected to all adverse votes without specify- 
Pg names or any grounds of objection, and therefore does not 
wewole the prior authority of the whole Court in the case of 
hierm. This, certainly, may lead to very loose practice. 
Adopting, however, the authority of the Supreme Court, it has 
been oleuly proved by Stewart's own books that his account 
viB paid to the extent of £1 in cash, £1 Ss 8d of discount, 
ad by a bill for the balance, which was past due at the time 
of his making the oath, and therefore the account sworn to is 
]*OTed to have been settled, and the vote is therefore rejected. 

n. The votes for Mrs M'Dougall or Sime. The chum was on 
«i heritable bond and two bills. Objected, that the vouchers 
were all granted after insolvency and on the eve of sequestra- 
tion, and to a conjunct party (mother-in-law). The Sheriff 
Seated diligence to the objector to recover evidence of insol- 
vency, and to the voter evidence of oneroaity. 

With the daims of this lady the Sheriff has had veiy con- 
siderable difficulty. He has more than once, in gimilitr cases, 
fixpKseed his opinion that relationship should not by itself 
ttdnde from voting and ranking, provided that the debts are 
Guiawise sufficiency proved, so as to sustain a daim to vote 
by a party not a relation. There is none more likely to be 
^Ued to m the day of cahunity than relations, and to hold 
uat all Boch daims are to be ignored upon bankruptcy, might 
o&rea veiy prejudicial effect against giving pecuniary assist- 
«ice in time of distress, and when by doing so bankruptcy 
™ght be avoided and creditore benefited. The solidtor, who 
i^pported her claim, argued that in all the cases where votes 
of relations were set aside, the vouchers were improbative, 
«M 10 could not prove their dates, which might have been 
wea BQbsequent to that of sequestration. He referred 
•P«a«ly to the case, Ist February, 1869, Furl<mg, where a 
joteby a father on a bill in the sequestration of a company, 
nj utidi his son was a partner, though liable to suspicion, 
^sustained. On the other side, there are the cases, 16th 
J^y, 1842, (Mien; 27th January; 1844, Laidlato; 28th May, 
22' ?*?' ^^^ December, 1847, Oascoune; 18th Juni, 
^ Andermm. In the case hst dted, the rdationship was 
Jwjme aa m this case, and the daim was founded on a bill 
JWM two yean before the bankruptcy, but only recently put 
Jtooe. In this daw of cases the Sheriff has always held 
«w wdi docummts do not prove their own dates; but where 
r^ *PP»r on their £aoe to have been diaoounted with a 
*«» <» are even supported by entries in the bank books, or 
ttneregdaily kept by the bankrupt, he has hdd that this 



affords proof that 4he vouohen were not got up with the 
view of oairying an election of trustee, or of supporting a 
fictitious claim in favour of a relation which might afterwuxls 
revert to the bankrupt himself. In all sudi cases he would 
recommend what was suggested in the case of Anderson above 
dted, that the daimant relative should not content himself in 
his a^darit with a mere statement of the voudhers, but set 
forth the whole history of the daim, so that it mav be subject 
to investigation. In the present case, no such history is 
given either as to the bond or the bills, and the diligenoe 
agiunst havers granted to supply that defect, by recovering evi« 
denoe which could have been easily done, was not operated on« 

The Sheriff has admitted the vote upon the two bills, 
becanue there is evidence that the daiinant did pay their 
contents to the bank on the 1 4th February last, and con- 
sequently that ihey were in existence at that date. The biUa 
appear to be written out by the bank agent, and were made 
payable at the bank office. Unfortunately, no evidence has 
been recovered as to when they were disoounted. It was 
stated that they were renewals of previous bills in the same 
bank. If so, evidence could have been easily recovered of the 
fact, and which would have been very important in support 
of the claim. It was again stated that the bills were accom- 
modation bills. If so, the presumption existing in ordinary 
mercantile bUla is reversed, and, consequently, if the creditor 
got the proceeds when discounted, she only paid back the 
money when she retired them out of the bank; or, if the bills 
were originally for value, and the bankrupt got the discount, 
then the oreditoni uplifting them from the bank beoame a 
creditor for double the amount. All this should have been 
explained in the oath or evidence recovered under the dili- 
genoe. It is, therefore, with some hesitation that the Sheriff 
has admitted the vote on these bills. 

The Sheriff has less hesitation in rejecting the bond than 
admitting the biUs. The bond does not set forth that the 
money was instantly advanced, and the oath gives no histoir 
of the transaction. That it could not have Men a bona fids 
loan upon heritage is dearly shown by the claimant valuing 
the heritage at only one-half the amount of the advance. The 
bond is granted and recorded just dear of the sixty days 
before the sequestration, and the documents recovered prove 
that the bankrupt was at the time of granting the bond, and 
up to the date of sequestration, in great pecuniary difficulties. 
Under the diligence granted to show onerodty no attempt 
was made to recover evidence thereof. The Sheriff rejects 
the vote, not so much that the bond as a conveyance is 
challengeable under the Act 1621, as that in a question of 
voting, the bond, whatever effect it may have on the heritage, 
does not of itself prove the debt. 

It is very important that a trustee should be unfettered by 
any predilection, either to admit or reject votes, although it 
IB perhaps not decisive of such questions to ascertain who has 
the majority of legal votes in value and number, that depend- 
ing upon the proof of each claim; yet it is important to come 
to the state of the vote in this competition. For A there 
voted nine creditors, one of them being the bankrupt's 
mother-in-law. For 6 there voted sixteen creditors. For A 
there voted in value creditors to the extent of £621 12s 7d, 
and for B £586 19s 6}d — leaving an apparent majority in 
favour of A of £85 13s O^d. But deducting the vote of Mrs 
Sime of £859 5s 3d, the majority is placed on the other side. 
So, in this way, the election of the trustee, and also the whole 
control of the estate, indoding the important matter of the 
bankrupt's discharge, would virtually be in the hands of the 
bankrupt's mother-in-law, should her vote be admitted to 
the foU extent of her dum. No doubt, in the present case, t 
both candidates are above all suspidon, and the one as much 
as the other would futhfuliy do his duty; but the above 
statement dearly shows as a general prindple the propriety 
of a jealous scrutiny into chdms made by relations, so as to 
prevent stranger creditors bdng defeated by surreptitious 
cUdms got up on the eve of bankruptcy, and it may be for the 
benefit of the bankrupt himselfl 
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6th Mat, 1868. . 
SHEEIFF COURT, ELGIN, 
(Mb Shxbipf D. Maolsod Smith.) 

CooPEB V, Strathspst Railway Company. 

Baalway ClauaeB Confiolidation Act (Scotland), 8 and 9 
Vict., c. 38.— flcW that sec. 61, in which it is enacted 
that "t/, in the course of making the railway^ the com- 
pany shall use or interfere with any road, they shall 
from time to time make good all damage done by them to 
such roady^^ does not apply beyond the limits to which the 
compulsory powers of the company extend. 

The pursuer is the clerk of the Statute labour Road 
Trustees for Elginshire, and presented a petition against 
the respondents, praying for the remedies proyided by 
the above-mentioned section of the Railway Clauses Con- 
solidation Act, in the circumstances mentioned in the 
annexed Note. In defence, it was, inter alia, pleaded 
that the stones, by which the damage is alleged to have 
been done, were not carried by the railway company sued, 
but were purchased by them, deliverable at the stations 
of other railway companies. The other points of the case 
appear sufficiently from the Note. 

The Sheriff-Substitate having oonndered the dosed record, 
with the productions in process, and whole cause, Finds that 
the petitioner has not made averments relevant and sufficient 
to support the conclusions of the action: Therefore assoilzies 
the respondents from the said conclusions: Finds them entitled 
to their expenses, subject to modification; allows an account 
of the said expenses to be lodged, and when lodged, remits the 
same to the auditor of Court to tax and to report, and decerns. 

Note. — The present action bears to be brought under the 
5 1st section of Act 8 and 9 Vic, c. 33 (the E^way Clauses 
Consolidation (Scotland) Act), which section provides, that 
"if, in the course of making the railway, the company shall 
use or interfere with any road, they shall from time to time 
make good aU damage done by them to such road." The said 
section further provides, inter alia, that, if any question arise 
in regard to such damage, the Sheriff or Justices may direct 
such repairs to be made in respect of such damage within such 
period as they think reasonable; and may impose on the com- 
pany, for not carrying into effect such repairs, any penalty, 
not exceeding five pounds per day, as to such Sheriff or Jus- 
tices shall seem just. 

The petitioner, founding on this enactment, alleges that, in 
the course of the formation of Ihe railway called the Strathspey 
Eailway, the respondents, the Strathspey Railway Company, 
or the contractors and others employed by them, made use of 
certain public roads and streets belonging to the Koad Trust 
of which the petitioner is clerk, for cartage of large quantities 
of stones, used in the formation of the said line, taken from 
quarries near Elgin to the stations at Elgin of the Inverness 
and Aberdeen Junction Kailway and of the Morayshire Rail- 
way, whereby the said roads and streets have been seriously 
cut tip and damaged, and the petitioner concludes that the 
respondents should be ordained to repair such damage within 
a certain time, and failing their doing so, that they should be 
subjected to the daily fine above mentioned until such repairs 
should be completed. 

It appears that the nearest part of the Strathspey Railway 
is upwards of thirteen miles from the railway stations at 
Elgin, in the vicinity of which the alleged damage is said 
to have been occasioned; that a great portion of the Moray- 
shire Railway, a part of the Inverness and Aberdeen Junction 
Railway, and other roads and places, intervene between the 
said stations and the Strathspey Railway; and that, therefore, 
the stones in question, even if ultimately used in the making 
of the respondents' line of railway, must necessarily have 
undergone transmission over at least the distanoe which has 
been mentioned, before they could possibly be brought even 
to the vicinity of that line. It would have been satisfactory, 
however, if these points had been more fully brought out in 
the record than they have been. 



The question— -whether or not the enactment fonndedoa 
applies in the circumstances above stated, is both diflkolt sad 
important. That enactment appears to proceed upon tin 
prindple of providing to a oertain extent spedsl rspsn&A 
for injuries occasioned by railway operations to public sad 
private roads. This principle, however, is one which, aput 
from co t p re sB statute, has no plaoe in the common law in 
regard to public roads which may be injured by traffic At 
common law, aU subiects of the empire are entitled to nit 
public roads for every lawful purpose of passage and traffic to 
the fullest extent, without stop or hinderanoe, and withoot 
being subject to any claim of recompense or compensation fat 
injury done. It may be, that the general liabifity for stsMe 
labour, introduced by the ancient Isgislation of the cormtry, 
which has been superseded in modem times by commutitioB 
and other assessments, and by the imposition of tolk, mtj 
have avoided the general application of any principle of 
special recompense for damage done to public roads; but bi 
this as it may, the freedom of the hignway for all Isvful 
purposes is now matter of established right. The enactmflDt 
imder consideration, although founded upon an eqmtibia 
principle, is therefore, in so far as regards the use of poUie 
highways, to a certain extent restrictive of the rights of the 
general public; and on this ground, wlule, ontheane]u4 
it must be fairly interpreted and carried into efifect, on tk 
other hand, its provisions are amenable to strict interpretir 
tion, and can only be extended to what is absolutely neowy 
to satisfy the express terms of its provisions, and no farther. 

According, therefore, to the principle of interpretatioBr 
which the Sheriff-Substitute thinks must be adopted, h 
apprehends that the only damage which the words of tbe 
provision in question necessarily and duectiy cover is damage 
which, in the course of making the railway, may be done tot 
road by use or interference with such road. How far thtft 
words extend, if they extend at all, beyond use or interfenoM 
in immediate connection with constructive opeiations, it if 
unnecessary to attempt to state precisely; but it appean to 
the Sheriff-Substitute that the words cannot be extended to 
damage done by the carriage of materials or supplies not om^ 
not near to the position of any constructive operatioofi, bot 
delivered or deposited at stations of other railway ooipsmei^ 
at a distance of many miles from the nulway in question, ud 
from the constructive operations thereon. It may be ^ 
such materials or supplies may ultimately reach the railnj 
in question, but that can only be after a long intermediite 
carriage over other railways and roads, with which the pe&* 
tioner does not allege that either he or the respondents have 
any connection; and the Sheriff-Substitute, therefore, doei 
not think that in any strict sense of the words under conside- 
ration the carriage of materials from quarries near Elgin, to ^ 
stations at Elgin of other railway companies, can be said to be 
any part of the " course of making " the Strathspey Bsil^JJ- 
It is perhaps included within the meaning of the Act, th» 
if, in the course of the constructive operations, it should be 
found necessary to carry materials from any station of tie 
respondent's line along a road to another part of the lin^ sod 
that, in so doing, if damage should be done to the road, toe 
respondents should, within certain limits, be liable for bq^ 
damage. Supposing, however, that rails, sleepers, or oth* 
matenals were purchased by the railway company, deliveraUe 
at any particular place or station — ^the railway <*°^P*^ 
having nothing to do with them until so delivered— wj 
Sheriff-Substitute thinks that it could scarcely be <»»*«** 
under the Act without clear and xmequivocal words to tw 
effect, which do not exist, that the carrisge of aoch matenate* 
previously to their becoming the property of the railway com- 
pany, would, in the terms of the Act, be a use by the rail»*J 
company of the roads over which such materials were ^^f*** 
or that such carriage was a portion of the operations »W 
under the description of operations in the course of mwin? 
the line. The Utter part of this proposition is perhaps som^ 
what less clear than the former part of it, but either there* 
a general right to damage wherever materials are cam^J 
whether of iron, timber, or stone, or whatever else thCT n*^ 
be, whose ultimate destination is to be used in the ®^*^^ 
a railway, or a prindple of distinction must be ^^^ 
between the direct operations of the company in the "^jjj 
of the railway, and the indurect operations by which *"?!** 
are brought by the company, or delivered to them, »t ob« ^ 
more stations of the railway, or elsewhere, for future (B»»* 
hutiou; and direct use in actual conatrttctive opdcatioDi' 
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If there be » general right to damage, a railway company 
in MoiayBhire, carrying Bleepen from an inland forest in 
IsTecneas-sbire or in Kow-shire, to a seaport for ultimate use 
in Morayshire, would just be as liable to the Boad Trustees 
of InremesB-shire or Boss'shire, for daooage done by carrying 
these sleepers to the port of shipment, as they would be to 
the Monyshire Boad Trustees for carrying them from the 
port of discharge to the railway. In the same way, they 
voold be li&ble for carrying the rails from the place where 
they were manufactured in any part of Scotland to the port 
of shipment; or, if rails were sent by land over a public road 
or roads to be uitimittely used in the construction of a rail- 
vay, luch carriage would involve « trail of damage accumu- 
kthig with every additional mile over which it might take 
place. In order to make the provision in question operate in 
BDch a manner as ibis, it would be necessary for the petitioner 
to maintain that it n^ust be read as if it stood in these terms, 
viz.:— "That if in the course of the making of the railway, or 
of bringing or carrying materials to the ground of the railway 
for the purpose of making the same, the company shall use or 
interfere with any road or roads within the kingdom, they 
shaii from time to time make good all damage done to sudi 
road or roads;" and that the meaning and effect of the pro- 
vision is precisely the same, whether the words interpolated 
form any part of it or not. The Sheriff-Substitute thinks 
that it is impossible to maintain such a view, more especially 
in regard to a provision, the terms of which are not to be 
extended by implication, but which, on the contrary, as has 
been already shown, must be strictly interpreted. And if 
the terms of the statute cannot be extended to embrace such 
a reading or interpretation as would be necessary to cover all 
the caies supposed, it is equally impossible that they can be 
extended to impose upon the respondents in the present case 
the broad and general liability to which the petitioner seeks 
to subject them. 

It is, therefore, necessary to seek for a distinctive principle 
h regard to the extent of the obligation which is imposed 
upon the respondents, tnd without attempting a definition 
which shall apply to all cases, the Sheriff-Substitute thinks, 
m regard to the present case, that under the words of the 
Aet, he is warranted in distingniahing between the duect use 
of anj road or roads by the respondents, in the ooiurse of 
their actoal operations of making and constructing the line, 
•od the indirect use of any road or roads by the carriage of 
Otttoials or supplies not directly applied in the making of 
the Ibe, as the unmediate object of such carriage, but delivered 
at distant stations or depots on other railway lines, for the 
porpoee of being afterwards carried to and applied to the 
respondent's line, as occasion might require. In the former 
cue, where roads may be used or interfered with in the 
fioorse of the direct constructive operations— or, in other 
vords, in the course of making the line, of which use the 
csrriage of materials and supplies from a quany, excavation, 
or depot for direct absorption, in the substance of the railway, 
or the carnage of engines, machinery, or scaffolding, from 
ooe part of the line to another, may be held to be instances, 
^ use of roads for such carriage might, with certain limita- 
tions to be afterwards noticed, be held to be within the express 
Voids of the Act, and the respondents would in that event be 
liable, under sncdi limitations, for the repair of any damage 
thereby oooasioned. In subh a case as this, it probably 
vwild not be taken off the hands of a railway company to 
•vade liabtlity by any specialty in the agreement with their 
oontnct»rs and the maxim founded on by the petitioner, 
S* foeit per alium faeU per te would probably be held to 
fpply. But in the latter case, the Sheriff-Substitute thinks 
H cannot be said, in the only interpretation which he can 
give to the Act, that carriage to such stations or depots forms 
Mij part of the course of making the line in such a manner as 
to mfer the liability imposed by the statute. In such a case 
•■ this, if the materials or supplies are purchased from a 
y^d party, deliverable at the station of another railway 
^ooipuy, it is difficult to see in what respect at that stage 
they diffiar firom ordinary merchandise; and it does not appear 
^fm right the petitioner has at that time to inquire into or 
to know of their ultimate destination. And if, instead of 
being ultimately applied in the making of a railway line, sudi 
iJ^i^kecialB or supplies should be refold for other purpoeea at 
«o plaoe at which they were so delivetable, it is abundantiy 
^ that luoh a didm as the present oould never be urged — 
¥^ hfOMM i% would Im thmby dMob«rg«d, bat beoAUM it 



never existed. Neither is it very difficult to see that even 
though the respondents should themselves carry materials or 
supplies to and deposit them at a station or depot, from 
which they must be afterwards removed, if they are to be 
used in the making of the railway, that the former carriage, 
in so far as not within the statutory field of the operations of 
the respondents, forms no direct part of the course or process 
of making the railway, and that the carriage of such materials 
or supplies in the course of making the railway only begins 
when they are brought within the statutory field of the 
respondents' operations, or when, within those limits, they 
are put in direct transit to the portion of the nulway, in the 
making of which they are to be used. 

There appears to the Sheriff-Substitute to be no middle 
course between the view now taken, and the preposterous and 
extravagant view, that a special claim of damage arises for 
every road in every part of the kingdom over which any 
materials or supplies which may be ultimately used in the 
making of a railway are carried. It is possible and practi- 
cable to apply the one view because the damage, if any, is 
direct and risible. It would be impoBsible and impracticable 
generally to apply the other view, and it does not seem to be 
one which is at all contemplated in the Act, because the Act 
makes no provision for enforcing a chum arising in any other 
county than that in which the railway ia situated, and the 
damage may be done. 

It must also be taken into view that the provision oon** 
tained in sect. 51, on which the petitioner founds, is merely a 
sub-division of the third of the three following general olassea 
of provisions in the Act, namely: — 

Ist. "With respect to the construction of the railway, and 
the works connected therewith;" 

2d. "With respect to the temporary occupation of lands 
near the railway during the construction thereof;" and 

3d. "With respect to the crossing of roads or other in* 
terference therewith.*' 

Now, the first two of these classes of provisions, by their 
express terms, apply exclusively to operations in immediate 
contiguity with the railway works. The first portion of the 
third class of provisions "with respect to tiie crossing of 
roads," necessarily does the same; and it is only with regard 
to the words, '' or other interference therewith," that there, 
can possibly be any room for question. But it is an esta- 
blished canon of legal interpretation, that where in any such 
provision there are words both of a special and of a general 
nature, the meaning of the latter is held to be indicated and 
controlled by the former. The general words, "or other 
interference therewith," must, therefore, be interpreted as 
subsidiary to the words relating to the "crossing of roads;" 
and in r^^ard to locality and effect, cannot have any applica- 
tion beyond what is fairly analogous and rehitive to the tenor 
and meaning of the special words, "the crossing of roads, '^ 
in connection with which they are used. And the expression, 
"use or interfere with any road," founded on by the peti* 
tioner, being introduced, and falling to be interpreted in a 
sense subsidiary to the words, "or other interference there* 
with," the idea of immediate contiguity to the railway to 
which they are applicable, pervades the whole of the pro« 
visions in question. It therefore appears that it would 
invohre a total misapprehension of the meaning of these 
provisions to rear them up into a general embargo upon all 
railway materials passing over every road in the kingdom. 

It must be £aither token into view that there is another 
portion of sect. 51, which appears very dearly to indioata 
that its provisions were not intended to apply beyond tha 
limits to which the compulsory powers of the railway oom^^ 
pany are applicable. Thus, tiie same right to apply for xe« 
pairs, and to sue for penalties, is by that section g^ven to the 
owners of private roads, as the petitioner claims to have with, 
regard to the public roads, the trustees of which are repre^ 
sented by him. With r^fard, however, to private road^ 
beyond the limits to which the compulfK>ry powers of the 
railway company apply, owners of such roads require no{ 
privilege or aid from statute, as they are entitied to refuse 
permission to the railway company, or to any other parties^ 
either to enter upon, or to use or interfere with such roadS| 
except on such terms as such owners may themselves dictate 
or agree to. As it oannot be supposed that anv lQgi8l«tk>i» 
BO superfluous and useless oould have been intandedi there ii 
no alternative but to hold that the operation o| the proridoii 
iaqoeiUon is linittd to ooob Uudi Mid iga4i •• ih« milwK^ 
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company Are entitled to enter upon, and use without the 
consent of the owners— that is to say, that its operation h 
confined to the limits of the compulsory powers of the rail- 
way company, and extends no faither. But if, in regard to 
the owners of private roads, the provision under consideration 
does not apply beyond the limits to which the compulsory 
powers of the railway company extend, the Sheriff-Substitute 
u unable to see how the same language can have a broader 
application in regard to public roads than in regard to private 
ones. 

The introduction into the provisions of the Act q| the 
words "interference" and " interfere," also lead to the same 
result; because, beyond the limits of the compulsory powers 
of the railway company, it would be a crime or offence for 
them, or any other parties, or persons, to *' interfere" with a 
public road otherwise than by ordinary use, and it cannot be 
presumed, without express words to that effect — which, how- 
ever, do not exist here — ^that the legislature intended to 
legalise conduct on the part of the railway company which, 
except for such express words, would in itself be illegal and 
contrary to law. If, however, the words "interference" and 
"interfere" must receive the Umited signification which the 
Sheriff-Substitute thinks ought to be ascribed to them, the 
word "use," which is introduced in subordination with the 
former of these words, and alternatively with the latter of 
them, cannot be held to go beyond them in regard to the 
principle upon which it is to be applied. 

Upon the grounds above set forth, the Sheriff-Substitute 
has great doubt if the provision or enactment founded on by 
the petitioner, extends in any case beyond the limifis to which 
the oompolsoiy powers of the railway company apply; but, in 
any point of view, the Sheriff-Substitute is satisfied that tiiat 
provision or enactment does not cover the circumstances of 
the case which arise under the present record, and, therefore, 
that the respondents must be assoilzied. 

(The above judgment is under appeal) 

Act, CooFXB. Alt. GnAixT & Jaxubok. 



6th Mat, 1863. 
SHERIFF COURT, STONEHAVEN. 

(Mb Shseipf Wilson). 

Manx, Btars &Co. v. The Scottish North-Eastbriv 
Railway Compa^tt. 

Railway Company — ^Carrier — Goods — Personal luggage. 
— A commercial traveller gave in cJiarge to the servants 
of a railway company a leather case containing samples. 
It was, in mistake, carried beyond the station to which 
the traveller was hooked, and was not restored till 
after some days. In an action for the loss occasioned 
by Oie detention, held that the case, not having eon- 
tained personal luggage, (lie company was not liable. 

The nature of the case is ezpliuned in the ^following 
jadgment :-^ 

The pursuers sue the defenders for damages alleged to have 
been occasioned by failure to deliver in due time a leather 
ease containing patterns which had been entrusted to them 
for carriage. 

A commercial traveller in the pursuers' employment took a 
ftrst-class ticket from Montrose to Stonehaven, and delivered 
the leather case in question to the defenders* servants, who 
labeled it and placed it on the train. When the train 
reached Stonehaven the leather case could not be found at 
the time, and it appears that it was unintentionally carried 
on to Aberdeen. After being detained there for some diiys 
in consequence of various mistakes, it was re-delivered to the 
pursuers traveller. The action is for the loss occasioned by 
the detention. 

Several defences have been stated. It has been main* 
tained (1,) that the pursaers have no title to sue, the defen- 
4«n not MTing oontraetod irith thorn bnt with the oommer- 



cial traveller; (2,) that the defenders are not liable, becanss 
the detention was occasioned by the passenger having lulsi 
to put an address on the leather case; (8,) that they sn 
not liable because the passenger had an excess of loggige 
beyond what he had right to carry; and lastly (4,) that Uwy 
are not liable, because the leather case did not contain pc^ 
sonal luggage. I shall not notice the first three grounds of 
defence, as it appears to me that the last ground is saffidoit 
of itself to allow the action to be disposed of on a dear and 
satisfactoiy footing. 

The leather case contained fancy-dress pattenis. Tbass 
were not in themselves intended, or (it is said) adapted for 
sale, but were intended for exhibition, in order to induoa 
purchases of those larger portions of which they were qwci- 
mens. The question for determination w whether the con- 
tents of the case were or were not personal luggage? If thsy 
were not personal luggage, then on the authori^ of Cahill t. 
The London and North- Western Railway Company (30 L. J. 
(C. P.) 289) the defenders are not liable. In the case Cshfll 
the facts were very similar to thoee of the present caae. A 
commercial gentbman took a ticket as a passenger on a nul- 
way, for which he paid the ordinary fare. He brought with 
him on the railway as luggage a box, containing samples d 
perfumery goods, and marked on the top wiUi the word 
" glsas." No question was asked by the company's serranti 
or information given by the passenger as to its contents. On 
the box being lost, the Court of Common Pleas held that as 
it did not contain personal luggage, the company were not 
liable. If there is any difiference between that case and ihe 
present, (on the supposition that the leather caae did not 
contain personal luggage^) it is that that case was somewiiat 
less favourable for the Railway Company, as in it they bad 
(from the word " glass" being on the box) a certain amount 
of notice before they undertook to oarry the article that ik 
contuned goods. 

On the question whether the contents of the leather cue 
for the detention of which the porsuen sue, were thepenonal 
luggage of the passenger, it seems to me dear that they mn 
not. They were not even his property; and an amiunig 
difficulty occurs at the very outset in the way of oomprsheiid- 
ing how portions of what, I presume, were intended ibr 
feminine attire could be the personal luggage of a oommercial 
gentleman. This difficulty, however, need not detain us. It 
was, of course, not contended by the pursuers, after the can 
of Cahill, that samples of idl kinds were to be oanied gratui- 
tously as luggage, but it was contended that a line could be 
drawn distinguiiJiing those which were to be dassed M 
luggage from those which were not to be so dasaed. It was 
argued that articles adapted for separate sale should be 
treated as merchandise, and those not so adapted as peraoaal 
luggage. The principle on which this division is based does 
not commend itself as one which it would be easy to follow in 
practice, and it is one for which all legal foundation is want- 
ing. Personal luggage is defined by Story (On Bailments, a 
499) to indude "such artides of necessary or personal can* 
venience as are usually oanied by passengers for tiidr penooal 
use, and not merchandise or other valuables, although carried 
in the tnmks of passengers, which are not designed for any 
such use^ but for other porposes, such as a sale umI the like." 
This de&iition was adopted by Justice Byles in the caa» cf 
Cahill already quoted, and is in entire oonoordanoe with the 
opinions expressed by Baron Parke in another case, that of the 
Great Northern Itailway^. Shepherd (SJBxtk. Bep, 80; SI JL/. 
Ex. 114). It exdudes the artides bdonging to die ponuea 
from the dass of personal luggage, since samples, audi as thon 
articles were, could never be called artides such as were gene* 
rally carried by passengers for their personal use. Th^ are 
artides carried by only one class of passengew^ and by thai 
dass not for personal use. 

This disposes of the pursuers' contention, that goods set 
intended for sale may be carried as personal luggage, and tt 
disposing of that contention disposes of the who& case; it 
having been decided by the EngUsh Courts — ^aot un&iriy I 
tbink—in the cases dted, that if a passenger carries gra 
with him on a railway without paying for them, he cairiai 
them at his own risk, and must himMlf su£br tiia damifM 
whidi Uieir loss or detention may oeoafiUm. 

A^, J. FAiiComoL Alu Q. ^ OaiBSi 



SHEMPP COURT BEPORm 



m 



Bm Mat, 1863. 

SHERIFF COURT, AYR. 

(SHxsirFS Oampbell and Robisov.) 

GUTHBIES AND OtHEBS V. M^CaMBRIDOB. 

Seqne&tzalaon currente <ermt«o— Title to Sue— Specifica- 
tion of Subjects. — In a petition for seguestraHony the 
j^etitioners averred that they represented a bondholder in 
possesnon, bitt did not set forth tinder what title (hey 
I wre connected with him. — Held^ there was no sufficient 
HUe set forth. 
In a petition for sequestration^ the subjects were described 
I as ^^ certain heritable subjects^ etc.** — Held (hat this was 
too vaguest and petition dismissed^ with expenses. 

Janet Gitthrie, Eleanora Guthrie or Cuthbertaon, W. 
B. Cuthbertflon, Mary Guthrie, John Guthrie, Dayid 
Gvihrie, and Mrs Jane Thomas Wilson or G«thrie, 
idict of the deceased TVilliam Guthrie, writer in Glas- 
gow, for her own right, title, and interest in the premises, 
ind as taking burden on her for John Guthrie, eldest 
I ion of the deceased William Guthrie, raised a petition 
I before the Sheriff of Ayrshire for sequestration, in 
neority of current rent, against Mary Ann White or 
H^Csmbridge, broker in Troon, on the narrative:— 
"That, in yirtae of the powers contained in a bond and 
dipontion in security, for the sum of £200 sterling 
gmnted by James White in farour of John Guthrie, 
merehant in Ayr, now deceased, over certain heritable 
Babjeds situated in Troon, dated the 19th day of April, 
1811, and to which they have now right as representing 
{he flaid deceased John Guthrie. The petitioners, many 
yean ago, entered into posseesion of said subjects, and 
oplifted the rents thereof; and they have continued in 
the poBseafflon and management of tiie subjects down to 
tlie present time: That the petitioner, the said W. B. 
CaihbertBon, as acting for himself and the other peti- 
ivmerB, let the said subjects to the respondent for the 
cunent year, from Whitsonday, 1862, to Whitsunday, 
1863, at the yearly rent of £19, payable half-yearly." 
The respondent, inter aUoSy stated the following defences 
"(V) The instance of the petition is inept, in respect 
thai John Guthrie, eldest son of the deceased William 
Guthrie, writer in Glasgow (a minor), while admittedly 
ha?iDg an interest in the action, does not sue as a peti- 
tioner by himself, his tutors, or curators; (2) That the 
petitioners never had any title to sue, and do so in no 
q>eGific character; (8) The petitioner, Jane Thomas 
Wilson or Guthrie, has no interest in the action; (4) 
There is no statement of £eu^ to warrant the condosions; 
lad (5) A denial that the respondent took a lease of the 
mbjects for the current year. 
The Sheriff-Substitute ordered the respondent to pro- 
I dace her lease, which she refused to do, and thereafter 
ordered her to be judicially examined, for the purpose of 
asoertaming ber title to possession as tenant. 

Upon again advising the cause with the judicial 
ezaminataon, the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor: — 

The Shetiff-Snbfllitate having heard parties' proooratorB, 
hansg thereafler resomed oonsideration of the prooeea, and 
haviBg considered the whole prooeedings, in respect of the 
bdifimfte deecription of the auqecti to which this application 
ftv lequestratioa is intended to apply: Beoalla the aequestia- 



tion proceeding, thereupon diamiaaeB the action: Tinda the 
defender eniitled to expensea, liable to modificatioDy as the 
same may be taxed, and decerns. 

NoTK. — ^In the petitioii for aequeatration, the auhjeots 
sought to be affected by the diligence are thereby described 
as "certain heritable subjects situated in Troon.*' A descrip- 
tion so very vague and indefinite as this was thought not to 
warrant the important diligence of sequestration. The 
objection was orally stated under tiie fourth head of the 
defences. The course which the case has taken will show 
that the Sheriff-Substitute viewed it too lighUy at first in 
appointing the defender to be judicially examined, in the 
view of disposing of the case upon a different medium, viz.: — 
sustaining the instance in the name of Mr Guthbertson singly. 
Whether this could have been rightiy done, supposing the 
subjects sufliciently described, it is unnecessary now to inquire. 
The vagueness of the description was thought fataL The 
expenses have been made subject to modification, it being 
thought that the defender might have been more open and 
candid than she has proved to be throughout. 

Against this Interlocutor both parties appealed. The 
Sheriff ordered an oral hearing, and thereafter pro-^ 
nounced the following judgment: — 

The Sheriff having heard parties' procurators upon their 
respective appeals, and considered the closed record and 
whole p«x>ce8s, Becalls the Interlocutor of 10th February last, 
1868: Finds (1) that the petitioners have neither libelled nor 
produced a sufficient titie to sue; and (2) that the petition 
does not suffidentiy identify and describe the subjects to 
which it is intended to apply: Therefore recalls the sequestra- 
tion with the proceedings therein, and dismisses the action: 
Finds the defender entiUed to expenses, of which allows an 
account to be given in, and remits the same, when lodged, to 
the auditor of Court to tax and report, and decerns. 

Note. — ^It is necessary to guurd with care the stringent 
diligence of sequestration from laxity or abuse, and with that 
riew, to see that the titie of the applicant ia clearly set forth, 
and that the subjects to which the sequestration is intended 
to apply are sufiicientiy identified or described. 

Tbe present petition is defective in both these respects. 

Ist. As to the titie. The petition sets forth that it Lb a bond 
and disposition in security m favour of the deceased John 
Guthrie, merchant, Ayr, which is said to extend over certain 
heritable subjects in Titx>n. Who the-granter of the bond 
was, is not said. But it is sud that the petitioners represent 
the bondholder, and had entered to possession under the bond. 
How they represent the bondholder ii not stated. They are 
certainly not his heirs in heritage; for it was admitted by 
their agent at the bar that the deceased William Guthrie, 
writer in Glasgow, was hu eldest son and heir, and that Jphn 
Guthrie, for whom Mrs Jane Thomas Wilson, or Gnthrie, is 
said to be "taking harden," is the eldest son of the said 
William Guthrie, and this John Guthrie, the grandchild of 
the bondholder, and his sole representative in heritage, is not 
competentiy before the Oourt as a petitioner. It is quite 
certun that his mother, appearing for herself, and as taldng 
burden upon her for him, does not in law make him a 
petitbner. 

But it was contended that» although the petitioners do not 
represent the bondholder in relation to the subjects in ques- 
tion, still there is an instance whic^ the defender at all events 
cannot dispute. It is set forth in the petition that W. B. 
Guthbertson, as acting for himself and the other petitioners, 
let the said subjects to the defender. And it ii pleaded that 
if this be so (and they are willing to prove it), then the 
defender is haired from questioning the title from which her 
own right flows, however bad that titlo may be. But the 
answers to this are obrious. In the first place, Mr Guthbert- 
son, who is alleged in the petition to have let the premises in 
a representative character, does not sue in that character at aU, 
but af^Mars in a totally different character. He merely 
coDDurs in the petition with his wife, who has no titie, and 
for Ins own individual right and interest in the premises, 
which iB nihil. It cannot be seriously maintained thiftt this is 
a suit by him as acting for himself and the other petitioners; 
on the contnuy, the other petitioners appear for themselves 
and their own interests, and the only one of them who has 
any real right or interest in the matter; the only one who 
could give GutJibertoon any right to .let the ptemiaes, is 
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inenly attempted to be made, bat, m already ( 
not oompetentiy made, a petitioner. Secondly, It ii no doubt 
a nle of law that a tenant in a lemoying cannot question tbe 
titto of him from whom his right flows. But in an action for 
^yment of rents, and for sequebtration in security thereof, 
raned at the instance of persons who have not alleged a title, 
who have made it dear by their own statement that they 
have no tiUe as lepresentatives of the deceased bondholder, 
which IB ^e only character they pretend to sue in, it cannot 
be maintained that euch a rule is applicaMe. Under colour of 
■uch a plea, parties who have no right to renti cannot sue for 
them, and sequestrate in security of them, especially when 
they have made it clear that another party, who is not a 
petitioner, has a right to the rents, and has a good title to 
■equeatrate for them if they are not paid to him. 

2d. The petitionen have not sufficientiy identified and 
described the subjects to which the petition applies. The 
only description oS. them is this, '^certain heritable subjects 
situated in Troon." It is not said to whom they belong in 
property. It is not even said by whom they were occaped 
at the date ci the petition. It is not said whether they are 
composed of dwellings, or shops, or lands, or what, every 
thing is left to coDJectore. There is absolutely no statement 
by which the subjects referred to can be identified. It would 
not be safe to grant wanants of sequestration or ejection upon 
petitions so framed. To grant them would practicaUy be to 
oommit the powers of the Court in the most delicate and 
important matters to Sheriff-Officers without instructions lor 
their guidance. It would, in effieot, be to grant blank war- 
nnts — warrants blank as to th^ premises in which sequestra- 
tion was to be executed — ^Uank as to the premises from which 
the occupants were to be ejected. 

On these pounds, the defender is entitied to have the 
petition dismissed ; and in dismiwdng it^ the Sheriff has been 
unable to see sufficient grounds for subjectinff the award of 
expenses to modificatioUy as suggested by £e Sheri£f-Sub- 
stitute. The pleas which have been sustained were stated by 
the defender in initio litis, and ought to have then received 
effect. It is through no &ult of hers that they did not then 
receive effect. The Sheriff cannot think that she was not 
entitled to resist every step taken in the process from the date 
of the first debate on these defences till the dismilssal of tiie 
action and the recall of the sequestration. He has, therefore, 
given her full expenses. 

Act, W. F. M'CuBBiir. Alt. B. M. BsvxEiDaB. 
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Ftfe v. Qbbbt. 
Interdict — Publication of letten — Joriadietion — Er 
penses.— iin application to interdict the puhlicatian of 
certain letters in a different county from that in which 
ike application was made, dismissed from want ofjwris- 
diction^ but expenses refused to either party. 

The petitioner, who is a pavement merchant near Glaa- 
gow, purchased a quantity of parement stones from the 
respondent, who is a pavement merchant in Thurso. A 
correspondence ensued after delivery of the stones as to 
the price, and the deduction to which the petitioner was 
entitled for broken stones. Ultimately the petitioner 
remitted an amount which had been agreed upon, less 
bank charges of remittance, whereupon the respondent 
wrote the petitioner threatening to publish the petitioner's 
correspondence in the Glasgow papers, with a view of 
enabling dealers to judge the petitioner ^^perhafB better 
than they did before," unless the petitioner by a certain 
time remitted a sum which he alleged the petitioner had 
un&irly deducted in remitting. The petitioner there- 
upon applied for interdict. Tne Sheriff-Sahrtatate 



refused interim interdict, and a record was made up s&d 
closed. 

The petitioner pleaded^^* Whan a party threateoBto 
publish the correspondence of another, for the porpose 
of extorting money from, and to the injury of, that 
other party in the estimation of those with whom be ii 
doing business, interdict as here craved is the proper 
remedy." 

The respondent pleaded--(lst) " That the action wbb 
incompetent; and (2d) that the publication of tbe 
correspondence would not be contrary to law; and tbt 
the Sheriff had no power to interdict it.'' 

After hearing parties, the Sheriff-Substitute pronounced 
the following Interlocutor:— 

The Sheriff-Suhstitute having resumed oonsideratb&of tfai 
dosed record, and heard parties' procuratorB, Finds that thfl 
present is an application for tiiis Court to exercise its oensiM'' 
ship upon the respondent's right of publication an4 libcrlf of 
printing, which is ultra vires of this Courts and isoompeten^ 
and tiierefore refuses the prayer of the petition: SosUini tht 
defences, and finds the petitioner liable to the respondent is 
the expenses of process, of whidi allows an aeooont to bi 
lodged, and, when lodged, remits the same to the awtitoc q( 
Court to tax and report^ and decerns. 

This Interlocutor was appealed, and on advinag a 
xeelaiming petition and answersi the Sheriff pronoonoed 
this judgment: — 

The Sheriff having coniudered the reclaiming petition td 
appeal for the petitioner, James Fjfe, against the Bbenf 
Substitate's Interlocutor of 2d December, 1862, sling ^* 
the answers for the respondent, James Geny, ckned resold, 
and whole process, and having advised the cause, for ifae 
reasons set forth in the subjoined Note, RecsUs lie Into- 
looutor complained of, sustains said appeal: finds tfaet tki 
original petition was a competent applioatioa: ThenAM 
sustains the same, repels the first plea-in-law stated in defiesoe, 
and in regard to the qtiestion of interdict: Bemits the c«m 
bade to the Sheriff-Substitute to hear parties thereon, and i» 
dispose of the same; and, quoad uUra, te proceed forliier is 
the cause as to him may seem jnst; reserves ms sntiin e all 
questions of expenses, and deoerns* 

Note.— It will be observed that all that the Sheriff ha 
done has simply been to find that the action is a competent 
and relevant one. The Sheriff-Substitute "threw' ont' the 
case because he held the opposite view, but in that view tiw 
Sheriff cannot concur, as he holds it to be perfectly dear lav, 
that a party conducting a private correspondence with aso^a 
is entitied to come into Court and to ask interdict againit 
the other party publishing it without his consent ^nfiiV 
the nature of the original application as the Sberifit reads ik 
It is prdbably not so full in statement as might have be^ 
desirable; but viewing it in that light, the competency of w 
application would seem indisputable. In holding it to be >^ 
the Sheriff has no idea that he is exeroising any fanction v 
oensorship over any of the oorrespondents, but simply ff^ 
effect to ite right of one of them — the petitioner— to be beard 
against the reepond^it publishing without conseni A private 
correspondence, entered into by two parties with no view or 
intention of being made public, belongs to the two <^^'^^' 
dents, and it can only be made public with the consent of boto 
—at least, both haVe such a legal interest in it, as to disabl»»0 
one publishing without the consent of the other— ^0^<-'^'' 
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The question of interdict, interim or otherwise, has not b^ 
disposed of, and parties will therefore be heard on it by ©e 
Sheriff-Sabetitute^ as he does not appear to have had b^ 
him anything but the plea of incompetency It may ^^ 
while the petition for interdict is competent ^^°?\^.?. 
may be, after discussian, no sufficient ground for interdirt; 
and the Sheriff-Substitute wifl grsnt interdict^ nit«im « 
otherwise, or disallow it, just as he sees fit It ^!*fj^ 
thought necessary, in the above Interlocutor, to g**"***"*?"? 
interdict, as it was fdt to be not likely that the w«P"*I«l 
would preeeed to puhKsh in the faoe of tiie presettt f^^ 
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EzpflBJNi have been reienred till the issue of the catue, and 
theyiriil be dispoaed off by the Sheriff-Subetitute. 

The ease nnder this remit haying been again taken np 
bj the Shfiriff-Sabfititate, and parties' proccffators heard, 
he pronoimced the following Interlocntor: — 

The ShariffSabBtitiiie having resamed oonnderatioii of the 
oraw temittod to him, and heard parties' proouratoie. Finds 
thst the petitioner has not set forth any gronnds npon which 
he cia aver that the proposed publication of the correspon- 
denoe can aflbct his character— that the letters referred to 
•onstitote a oonrespondenoe in an ordinary boainess transact 
tion, and are not of the character of private and confidential 
bttasH-siich as, in the cases referred to, the Court has pro- 
tected from publication, except with the consent of the 
wiitsEB; and &rther, that the petitioner does not daim, or at 
hut let forth, any right thereto as literary property: Befuses 
the prayer of the petition: Finds the petitioner liable in 
expeosesi and remits the aooount thereof to the auditor of 
Court to tax and report, and decerns. 

This Interlocator was appealed, and, tm advidng a 
reclaiming petition and answers, the Sheriff pronounced 
the following judgment: — 

The Sheriff having oonridered the appeal and reclaiming 
petition for the petitioner, Jamee Fyfe, against the 8heriff- 
Sobtlitate's Interlooutor of 28d January lMt» along with the 
dosed record, productions, and whole process, and having 
tMui the cause, for the reasons contained in the annexed 
Vote, reeslls tiie Interlocutor complained of, refuses said 

I tppeil: Finds that the original petition is inoompetent» dis- 
' Buees the same accordingly, asacnlzies the respondent^ but 
bdi nuther party entitled to expenses, and deoems. 

I Nora.— The ground on which the above Interlocutor pro- 

I eeidi^ ia dismissing the original appHoation, is a very simple 
OBS. The prayer of that application is, "to interdict, piro- 
Ubit, sad discharge the said James Gerry, respondent, from 
phitiog in the Glasgow newspapers, the petitioner's cor- 
Mpsndsnoe in rsferenee to the pavement stones," etc., and 
"from canying into effect" the "threat contained in the 
htter" attached to the receipt of date " 6th October, 1862." 

I As the petition is not so framed as to cover anything contem- 
plated to be done in the county of Caithness, and as it is quite 

I dstf that the threat referred to of showing up the petitioner 

[ vip con t em p lated as taking plaoe among the pavement traders 
hi Glugow, the above prayer just asks the Sheriff to grant an 
iBtardiet to take effect in Lanarkshire, which he cannot do, 
H being an aet utterly beyond his territory and jurisdiction. 
^ petition has accordingly been dismissed as incompetent. 

nn above is an objection which, from its nature, cannot 1m 
Wed by consent, or dealt with as passed from by acquiescence, 
and it is unfortunate that it did not occur to view before. 
1^ pleas in defenee oertainly embrace it in words, but the 
nbetaoce of the objection, referring as it does to the territorial 
^^iffioolty now explained, was never suggested by the respon- 
^t, whose plain doty and interest it was to point it out at 
'^y and especially after being called on by the Interlooutor 
Q(22d December last to state the grounds on which his pleas 
I*^ceeded. Though thus called on he did not suggest the 
*^0QB now taken by the Sheriff, and his answers— Nos. 20 
ttd 22 of prooess— given in in January and February last, 
^'nunistrate that the respondent had not seen the objeotiona 
^^ then; for these papers show that his plea of incompetency 
^ want of power in the Sheriff to grant interdict, were made 
te rest upon a totally different principle, namely, that the 
P^tioaer could not insist, in respect he had no right or tiUe 

' ** for oopyright; that he had not set forth that publication 
woold injure him in his bushiess; and that he had not oondes- 
S^Bded on circumstances which rendered publishing illegal. 
P<*e are very different objections in principle from the one 
w^hich eftet has been given by the Sheriff in dismisring the 
(etitioQ, and as it ought to have occurred to the respondent 
^ been pleaded at the outset» i^ereby all or nearly all 
ttpenee would have been saved, he has not been awarded the 
^ of the suit, whi(^ otherwise he would have got. 

^ the publishing been contemplated to take plaoe in the 
gyt y of Oaithneas, or the threat alluded to, to reoetve effect 
^jv^ which, however, caimot be implied fcom the letters 
Wild lo ift ttie petttimii or hi4 the petttm bow w 



as to cover any act to be done in Caithness, in furtherance of . 
the respondent's prayer, the Sheriff would have been inclined 
to have sustained the competency and granted the interdict^ 
on the ground stated in his Interiocutor of 12th January Ust. 
But as none of these elements occur here, and as the case 
resolves itself, therefore, into granting an interdict to take 
eflfeot extra tumm terriiorium, the Sheriff cannot do otherwise 
than refuse the application. 

It was necessary to recall the Interlooutor 'of the Sheriff- 
Substitute, as it gave expenses to the respondent and dismissed 
the petition, on what appears to the Sheriff to be wrong 
grounds. 

Ad, KmHO. AU, MzLunu 



12th Mat, 1868. 

AYR CIRCUIT COURT. 

(LoBDS Jubtiox-Clsbk AXD DSAfi.) 



BOWAN V. MSRCEB. 

Appeal— -Small Debt Decree— Sist— What is Implement 
of Deoree? — Poinding alone under a SmaU Debt 
decree field to he implement in the sense of tke SmaU 
Debt Acts, Therefore^ held that after a poinding a 
sist w€u incompetent. Appearance made hy a defender 
in a SmaU Debt case^ but no defence stated^ and case 
continued. At the continued diet the pursuer appeared^ 
hut the defender was absent^ and decreet was obtained. 
Question — Is that a decreet in absence or in foro? 

This waa an appeal to the Spring Circuit Court of 
Justiciary held at Ayr, against a decision pronounced in 
the Sheriff Small Debt Court at Kihnamock, on 26th 
March, 1863, in an action for £6 158 at the instance of 
Mr C. B. Rowan, writer, Ayr, against Mr James Meroer, 
writer, Largs. The action was called in the Small Debt 
Court on 8th November, 1860, when neither of the par- 
ties appeared, but agents attended for them and got the 
case continued to 22d November. Agents again attended, 
and the case was continued to 6th December, when the 
pursuer appeared personally, and as the defender did not 
attend, decree was pronounced against him. The case 
was not entered upon at any of the diets, farther than to 
have it continued. Thereafter certain correspondence 
took plaoe between the parties, but nothing was done on 
the decree till 18th February, 1863, when a charge for 
payment was executed. On 25th February a poinding 
was executed; and on 5th March the defender obtained 
from the Sheriff-Clark a sist under section 16 of the 
statute. It was in sustaining this sist that the decree 
was pronounced which was appealed against. 

The appeUant appeared personally in support of the appeal^ 
which he stated involved two questions, namely, (1) Whether 
the decree of 6th December could be held a decree in absenoe^ 
of which a sist was competent; and (2) Whether, if it were a 
decree in absence, a sist was competent after poinding had 
been ezeonted. Argued on the first question, the reasons fat 
holding it not a decree in absence, in the sense of the statute^ 
are founded on the provisions of the statute, the rules of oom« 
men law, and the policy of the statute. Where the defender 
appears there must be a defence^ or decree must paw. Appear* 
ance, and getting the case oontinned, oonstitutee a defence; 
but if there be no appearance at the Qrst callings then decroe 
in absence, in the sense of the Act> woidd pass. Section 
17 provides that the de^ shall keep a book, and enter aU 
causes therein, with certain relative particulars, and speoiaUy 
the several deliveranoes or interiooutors, **and the^Snofdeia^Be 
with the date «A«reo/.'' This oontemplates only om entry for 
each case, and the mariung of present at the otj^nal oaiUng 
iiii{Vi«M « peimaoMal slatuloiy ohMi^ 
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view 18 confirmed by the pro^ion of BectLon 17 requiring the 
roll of causeB to be tried each day to be exhibited in a public 
jdaoe, and the causes to be "called in their order;" also by 
■ection 83 directing the cleric, each court day, to call the 
nnmber. Each case has a place only in one roll, has but one 
nomber, and has no place in the rolls of soooeeding Courts. 
Though for convenience a separate roll is made up of con- 
tinned cases, the whole entries must be read together as one, 
and the original statutory entry of ''present," stamps the 
character of the subsequent decree. 2d. In ordinary Court, 
where a defence is stated, decree thereafter is not held to be 
in absence; and the fact that Small Debt Court w not Court 
of Record makes it irrelevant to inquire, as there is no proper 
means of ascertaining what procedure has taken place. Hence, 
appearance muat be held a defending. 3d. Design of statute 
is to provide for summary despatch, and its object in allowing 
a sist was to prevent decree being final where party may have 
been from home, or not heard of the case till charged — ^which 
reasons fail where the party not only knows of action, but 
appears in it. Again, if held decree was in absence, proce- 
dure, in place of being summary, would be worse than in 
ordinary Court, which excludes reponing after defences, 
whereas if &ct of not attending when decree is pronounced 
constitutes the decree one in absence, then it would not 
matter how mw^ or how little procedure had previously taken 
place. Argued as regards the poinding: The legal effects of 
poinding under small debt statute dont differ from ordinaiy 
poinding. Statute introduces no new kind of diligence. Sec- 
tion 18 directs decree to contain warrant for ''p<nnding," and 
speaks of decree as "enforced" by poinding. Section 80 
recognises the preference confeired by poinding. Under sec- 
tion 16 there are two conditions to obtiuning sist — ^must be 
within three months of charge, and must be *'hrfore imple- 
ment." If any implement has taken place, sist is not compe- 
tent, otherwise it would be after, not before implement. 
Poinding is implemeut; it imposes a nexm on the effects; they 
are adjudged to the creditor in payment of his debt. (Stephen- 
aon d: Co. v. DobUm <0 BiJbhy, 17th February, 1852, 14 Dun., 
511; Anderaon v. Anderton, 6th June, 1855, 27 Jurist, 415). 
Act gives power to repone after charge, but stops there: it 
confers no redssory powers. Though poinding were held only 
part implement, it would be sufficient Suppose decree for 
£12, and poind and sell and get £11, or only two or three 
shillings. If reponed, are proceeds to be returned? Or, 
suppose defender pays £11 19b lid, or £1, could he reponet 

Lord Deas. — ^I was just asking myself that question, appel- 
lant. Further, the respondent's contention would render the 
restriction on reponing superfluous and meaningless. Act 
saysy " before implement;" but if nothing short otfttU imple- 
ment were meant, restriction would be meaningless, as being 
there should be 9io ns^ only when there is nothing to sLst. 
This is confirmed by comparing terms of sec. 16 with those of 
previous Small Debt Act, which provided it would be com- 
petent to obtain a sist " any time before days of the charge 
shall elapse." The change is made by introducing provision 
that it should now be competent, " in event of a chaige being 
given before implement, provided," &c. Respondent's con- 
tention renders this lengthy clause unnecessary and meaning- 
less, and would read clause as competent to repone any time 
witlkin three months after^ charge, as after ftUl implement 
there could be nothing to sist. Further, after poinding, 
matter is in ofiScers' hands, who may sell in forty-eight hours, 
and when express power is given to sist alter charge, it would 
have been ei^ressly given if intended to be competent after 
poinding. 

Mr McLean for respondent argued — The 16th section of 
the statute allows a sist to be obtained wherever the decree 
has been proqounced in absence of a defender. No explana- 
tion was given in the act as to what was a decree in absence. 
The oommon law rules must therefore be applied, which caUs 
a decree one in absence although appearance has been entered 
or preliminary defences pleaded. It is only the pleading of 
peremptory defences which takes a decree out of the oate^xry 
of decrees in absence. LiiU'ConUttation does not take place 
till peremptory defences are stated. Ersk. IV., 1, 69, "in that 
kind of litt9<onteitatum which is made either in absence of 
the defender, or where, after his appearance, he withdraws or 
passes from it, (which any defender may lawfully do before 
liiU-eontedaUfm, if he have offered no peremptory defence,) 
the decree given forth in the cause ii, in the oidnion of Lwd 
Stair luswelf, ooiuidered bw«ly m a doqr99 lA AbeenoQ," 



Ersk. IV., 3, 6, after stating that the defender may be » 
stored against a decree in absence, says, ** It has been already 
observed that where a defender, without o&ring peremptory 
defences, passes from his appearance before Utie-eonteMimt 
the decree pronounced afterwards in the cause is oonadend 
as in absence." Reference was made to the practice of t^ 
Supreme Courts. 

Lord Justioe-Clerk. — ^When must peremptory deftnoes be 
stated in the Small Debt Court: must they not be stated at 
the first calling? 

Mr M'Lean. — ^In the majority of cases no doubt theywiil 
be stated at the first calling, but here the case was not entered 
upon at all; no defences whatever were stated, the oaae wii 
merely continued. That is all the Court book bests. 

LordVustice-Clerk. — ^Bnt the defender, when he appealed 
and got the case continued, must have denied the debt. la 
that not a peremptory defence? 

Mr M'Lean.~It may be ; but in point of fact the caae im 
continued without any denial of the debt A case may be 
continued to enable a defender to decide wheUier or not he 
is to oppose the daim. 

Lord Deas. — Is the decree of 6th December, whidi mi 
pronounced when the defender did not appear, not mote lib 
a decree by default than a decree in absence? 

Mr M'Lean. — I think not. The defender was, in the Q^ 
cumstances of this case, just in the same position at tbat ooi' 
tinned diet as he would have been had he fSsuled to appear on 
the first calling of the cause. It would have been difforeot 
had the case ^en entered upon on th^ previous dietk Tben 
was no order made on this defender. 

Lord Deas.— But where is it to end? After obtaining a 
nst, the defender may not attend the hearing. Can he rtop 
diligence by a new sist? 

Lord Justioe-Cleik.-- The statute confers the right o& a ' 
party to get a sist. He may demand a sist. There most be 
a limit. 

Mr McLean.— -The statute imposes a limit of three montH 
and restricts the indulgenoe in sists by making thern^ expen- 
sive. A defender can only get a sist upon consigiuog the 
expenses decekned for and 10s to meet further ezpeoaei. 
Besides, it is questionable under the Act whether more thu 
one sist can be obtained. I should submit that the Sheiiff- 
Clerk cannot issue more than one, and that whether the paity 
obtaining it appears to have the case heud upon it or not 
The second ground of appeal is that a sist was inoompetm^ 
after a poinding had hem executed, on the ground that poind- 
ing is '' implement " of the decree in the sense of the Act 
Implement of a decree just meant fulfilment: What, M, 
did the decree authorise? The 13th and 20th sections of the 
Act exphuned tins. By the former of these sections a decree 
is " made a sufficient authority for instant arrestment, and 
also for poinding and sale, and imprisonment when ooi^ 
tent." The decree in this case was conform to the Act, and 
the charge which was given upon it charged the defender to 
implement the decree '' under pain of poinding and eale. 
The 20th section of the statute expUuned the prooeA of 
poinding and sale, showing that it was a conjoined F^o<^ 
one diligence consisting of two acts, attachment by poinding 
and transference by s^e. No execution of poinxfing eepai' 
ately is reported, but the statute provides for a *' report of 
poinding and sale." The poinding imposes a nexut on the 
goods, and is a step towards implement. At the very ^^ 
poinding could only be called part implement. ^°^^ 
Small Debt Act allowed a sist before *< implement." ^^ui 
must mean full implement. The cases which had been re- 
ferred to occurred under a statute of which the language vae 
quite different. They arose under the 1st and 3d Viot, 
c. 119, sect. 18, which allows a person to be reponed again^ 
a decree " where the same shall not have been impLemented 
in whole or in part.'* The decision of the cases quoted had 
proceeded on the words of the Act, (quotations were w»f» 
from the opinions of the judges in BupT>ort of the oooientun 
that the Court had decided only that poinding was implanMOt 
in part). 

Lord Justioe-Clerk. — I read Lord Wood's opinion m 
Stephenson's case differentiy. 'There are some expoafl^ 
in Lord FuUerton's opinion whioh may bear that uterpN* 
tation. 

Lord Deas.--SuppoBe a defender pays £11 19b lU « * 
deoree for £12, could he b« reponod omtaM tb9 4wvM *** 
not f uUy iiDpl«n«nted I 
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Mr Mliean. — ^There ib nothing in the Act against it. And 
vhen it is intended to limit the light of being reponed to the 
part of the decree whieh has not been implemented, provision 
nmade aa in the erdinazy Sheriff Court Act, 16 and 17 Vict., 
e. 80, NOt. 2. That statute is important also in this way, as 
erplaming the meaning of implement. By the same (2d) 
ia^on, it bIiowb that any step of diligence haying been taken 
upon a decree is not exdusiye of the view that the decree has 
9iU been implemented. That section provides that in certain 
drcmnstanoes a defender may obtain himself reponed against 
adeeroe "before implement has foUowed thereon, or against 
iQch part thereof as may not have been implemented." .... 
And then goes on to enact that " where a chaige has been 
gnea or any step of diligence has been taken on a decree 
piior to the application to be reponed," the Sheriff may decern 
for the expense of such charge of diligence. In this view of 
the matter, poinding may be only under the Small Debt Act 
a step of diligence towards implement, and not necessarily 
even part implement. But fartiier, it is clear that so long as 
aaytlang remains to be done on the decree, implement has 
not taken place in the sense of the Act. The sist stays 
"sxecation'' tiU a certain time, so that wherever there is 
anything to be stopped — any procedure upon the decree to be 
j^ytdf a sist ia a competent and the only form by which this 
«n be effected. Here the sale of the poinded goods, which 
otherwise might have been made after forty-eight hours, was 
itopped. After furthei;. discussion as to the effect of a sist 
upon the diligence of poinding in the event of the sist being 
Rfined, Mr M'Lean read, by way of argument which he 
•dopted, a decision of Mr Sheriff Bobison in flavour of the 
ivsn that poinding alone was not implement in the sense of 
tbe Small Debt Act. {WyUie v. Lawwm, 9th March, 1863, 
nported in the April No. of the Seoituh Law Magazine), 

Lord Juatice-Glerk. — ^lliis appeal raises two questions of 
Toy great and general importance. The first is attended 
with BO many difficulties, as I at present view it, that I would 
sot be disposed to decide the case at once if it depended upon 
ii Bat ^ere Ib another question, and on it I must confess 
I have not any doubt. I shall assume, therefore, that the 
decrae was in absence. (Reads section 16 of the statute.) 
I eaimot hold that this section gives the Sheriff power to sist 
titer a poindiog has been executed. There is one expression 
in it which has a fixed meaning, viz., ''sisting execution." 
That is applicable to the case of a decree extracted, and a 
flhaige given, or of a decree extracted and a duage threatened. 
To list execution is to atop diligence so aa to prevent the de- 
cne being enforced by diligence to obtain payment of the 
debt; and the question here is, whether the Sheriff-Clerk was 
in the position in which the statute authorizes him to issue a 
list. It is. to be observed he is the party to issue the sist; 
there is no appeal to the discretion of ^e Sheriff. But here 
a poinding was executed before a sist was applied for. After 
that a dst was not a method of stopping procedure. The 
fonn for preventing a threatened sale ia a petition for inter- 
dict. My view is that the Act entitles a defender to be re- 
poned only after a charge, and that only if within three 
months after the charge. And when I look to the other 
words of the Act, I find nothing against that view, but much 
in rapport of it. Because the sLst, it is provided, must be 
"befoie implement." In the cases of Stephenson & Co., and 
AndflTBon, it was decided under the 1st and 2d Vict., cap. 
119, that poinding is implement. It is in vain to say that 
the difference of expression between that statute and tibe 
Small Debt Act makes any differenoe on the question. In 
that statute the words are, where the decree ''shall not have 
been implemented in whole or in part,*' and it is here azgued 
Chat pomding is only part implement, and that a sale is 
necessaiy to constitute full im|dement, so as to bar a sist. 
Bnt I cannot so read the Act In the cases referred to, the 
Court read the Act that poinding was implement, although it 
dsponded on the result of the sale whether ultimately it would 
be implement in whole or in part. But if poinding be imi^e- 
Bunt, it makes no difference whether ultimately a sale should 
nslize foil payment. Therefore, in this view, the defender 
was not in the position which entitled him to obtain a sist. 
I think the appeal must be sustained. 

Lord Deas. — ^There are two objections stated here to the 
BherifTs judgment, — Ist, that the decree was not a decree in 
ibsenoe; and 2d, that it waa not competent to grant a sist 
iftsr a poinding had taken place on the decree. The first 
Vt^jfottm nim » qtiMtioQ of diffioollgri aad, m tbt d«Qm 



cannot be said to be one in absence, it comes to be, whether 
the expression used in the 16th section of the SmaU Debt Act 
comprehends what we call in the Court of Session a decree by 
defEkult. I think it is not necessary to decide that question, 
because, assuming it was a decree in absence, the farther 
objection is taken that a sist is not competent after poinding, 
and I think that is a good objection. The cases of Stephen- 
son & Co. and Anderson decide that poinding is implement. 
The only difference here is, that the statute in question in 
these cases had the words where implement shall not have 
taken place " in whole or in part." But both cases decide 
that poinding is implement in whole or in part. That fixes 
that a poinding is implement, and leaves only the question 
under tiie SnuJl Debt statute, whether it is necessary there 
should be full implement. I cannot think it is necessary to 
have full implement. I cannot hold that if the whole sum 
decerned for except one penny had been paid, it would be 
COTapetent to obtain a sist. There is great reason for this. 
One is, that the object in giving the privilege of a sist is, that 
the party should not be taken unawares without an oppor- 
tunity of defending himself. Again, the provision of the 
statute is, that it sludl be competent to obtain a sist within 
three months after a charge, provided it be before implement; 
but the argument of the respondent makes the reading of the 
Act that it shall be competent to sist execution any time within 
three months after a charge. If the debtor makes a partial 
payment, he is acknowledging the decree, and the moment 
we have it found that poinding is implement, which it ia on 
the same principle as a partial payment, then It follows that 
the respondent was not in a position to eutitle him to a sist 
in the present case. Further, to grant the sist is contrary to 
the spirit and intention of the statute, which is, that after 
.proper notice, litigation should be out short. Another con- 
sequence of the view contended for would be that the credi- 
tor's preference might be out off by another coming forward 
and poinding. On the whole, I am satisfied it was not com- 
petent here to grant the sist, and if not, then on the ground 
of deviation from the statute this appeal is competent, and 
faUs to be sustained. Appeal sustained, with tl^ee guineaa 
of expenses, and dues of extract. 

For appellant — Party. 

Counsel for respondent — Mr M'Lean, advocate. Agent 
T. B. Andrews', writer, Kilmarnock. 



14TB May, 1863. 

SHERIFF COURT, CUPAR. 

(Sheriffs Mackenzie and Taylor.) 

BoNTiiROKs Vi Wise. 

Contract — Weights and Measures — Scotch Measures — 
Imperial— 5th Geo. IV., c. 74, 5 & 6 Wm. IV., c. 63 
—Pactum micitum.—Afeld of potatoes was sold by the 
Scotch acre, and an action/or ^e price, computed accord^ 
ing to that measure, dismissed. Thereafter the seller 
brought another action with alternative conclusions (1) 
on the original bargain as by the Scotch acre; and (2) 
Vie price of a certain quantity of potatoes lifted, or for 
the value of the produce thereof in die event ofthejirst 
alternative conclusion not being established. Ex pro- 
prio motu of the Sheriff, the record was opened up and 
a plea for the defender added to the effect, if it should 
have been proved that Hie original contract was by the 
Scotch acre, and so illegal, whether the pursuer had any 
right of action which the Court could enforce, — Held, 
that the original agreement, having been by the Scotch 
acre, was illegal, and null and void, and action dis^^ 
missed, but without costs. 

In October, 1861, the pursuer sold to the defender a field 
of potatoes of about six acres, at the prioe of £17 per 
«Ma»i wUoh If M uad^tood to ise«a the Scotch mt^^ 
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In a few days after, the defender uplifted about two 
acres, and sent the good potatoes to the market, and set 
apart the diseased in order to be sent to a starch work. 
The defender refused to nplift the remainder, as it was a 
omdition of the bargain that the diseased potatoes should 
not exceed a half ton per acre, and that the proportion 
had turned out to be much larger. The pursuer denied 
this condition, and raised an action for payment of the 
price. The defender pleaded that the bargain haying 
been by the Scotch acre, could not be enforced; and his 
plea was sustained and the action dismissed, reserving 
right to bring another competent action. 

The pursuer then raised this action which was for the 
price of the two acres uplifted, or altematiyely for the 
yalue of the produce thereof, or of the quantity received 
by the defender, should a bargain as to price not be 
estabb'shed. The defender denied that there was a valid 
contract, but admitted his liability to pay for the pro- 
duce of the two acres, and he consigned the sum he 
averred he had received for them. The pursuer averred 
that the defender got a larger quantity than he admitted, 
and also that the market value at the time of the deli- 
very was more than the defender stated. A proof of the 
quantity and market value having been allowed and led, 
the Sbtfiff-Substitute (Mr Taylor) pronounced the fol- 
lowing Interlocutor: — 

The Sheriff-Substitute having heard parties' procura- 
tors, and considered the closed record, proof led and 
whole process, Finds that in pursuance of a bargain of 
sale between the pursuer and defender for a field of 
potatoes (wHl^h bargain the defender subsequently suc- 
ceeded in repudiating, because it was made by the Scotch 
acre and not by the imperial measure), the defender, on 
the 14th October, 1861, uplifted from the pursuer's field 
on his farm of Milltail, near Falkland Boad station, a 
quantity of Regent potatoes, amounting in all to 8 tons 
4 cwt. 8 qrs. : Finds, that the defender separated and 
assorted said potatoes into two lots, according to their 
quality, one of which, amounting to 2 tons 12 cwt. 3 qrs. 
he set aside as diseased or small potatoes, and the other 
or selected lot, amounting to 5 tons 12 cwt. he sent off 
as good marketable potatoes to the Falkland Road station, 
where he trucked them for market: Finds, tiiat the de- 
fender was at the expense of uplifting, picking, and 
sorting said potatoes, while the pursuer supplied the 
horse- work and drove the good potatoes by the defen- 
der's directions to the station: Finds, that the value of 
said potatoes so trucked at said station, after deduction 
of the defender's expenses, was 61s a ton, and the value 
of the said small and diseased potatoes, 25s a ton, and 
that the total value of the whole potatoes uplifted by the 
defender was £20 7s 7d, salvo justo calculo: Finds that 
the defender is liable to the pursuer in payment of said 
Bum of £20 7s 7d, as the fair value of said potatoes, and 
decerns against him therefor with interest as Ubelled: 
Finds him also liable in expenses of process, of which 
allows an account to be given in, and remits to the audi- 
tor to tax the same and report. 

NoTE.^The point at issue between the parties is as to 
the "^ue of the potatoes in question. That, it is thought, 
falls to be fixed as at the railway station at FalkUnd 
Boad, where the potatoes were taJcen finally under the 
ddender's sole control, on 14th October, 1861, and where 
the pursuer could have demanded payment. Keeping in 
view that the defender was left to ^nck and assort the 
potatoes, and holding that he accepted as good market- 
able the lot selected for and trucked by him to market, 
the Sheriff-Substittite ia of opinion that that lot must all 
1m Talked m miffk^taUe pofMo«i, without ivfinvnot to 



what may subsequently have been found to be their con- 
dition on being examined at LeitL The evidence goei 
to show that such potatoes were worth, at that time and 
place, at least 61s per ton, after deduction of the expesM 
of piddng, lifting, and sorting for market, at which som 
the value of the lot in question has been fixed. T!» 
evidence of Mr Henry Steel (page 9, pursuer's proof) 
seems entitled to much weight on this point. The evi- 
dence also shows that 25s a ton could have been got for 
the small and diseased potatoes at a neighbouring starch 
mill, had the defender sent them there when lifted, m 
was recommended to him by the pursuer's foreman. Tbal 
value is accordingly fixed for the inferior lot. 

The defender appealed, and parties* procuratorB baTiog 
been heard, the Sheriff (Mr Mackenzie) pronounced the 
following Interlocu tor : — 

The Sheriff appoints parties' procurators to resume the 
debate with reference to the question, Whether, in ths 
event of it being proved that the contract between the 
parties was by the Scotch and not by the Imperial acre^ 
and therefore an illegal contract, the pursuer hae anf 
right or ground of action which can receive effect from 
the Court? 

Note. — ^The defender has not stated any plea foanded 
on the general rule of law, that no claim or right of 
action can spring out of an iUegal contract, and no 
argument was stated at the hearing on the subject The 
Sheriff wishes to hear parties at his next sittingB on the 
question. Whether, in the circumstances of this cue, the 
rule of law is applicable? 

Parties* procurators having been heard on the point 
mooted by the Sheriff at the debate, the record was 
opened up, and the defender was allowed to add a pla 
to the effect pointed out by the Sheriff. The Sheiif 
took the case to avizandum, and thereafter pronoonoed 
the following judgment: — 

The Sheriff having, on the defender*s appeal against 
the Interlocutor of 21st January, 1863, heard pim' 
procurators, and considered the closed record, proof, pa»- 
ductions, and whole process, recalls the said Interlocotor: 
Finds it proved that on or about the 11th of October, 
1861, the defender agreed to purchase from the poraaer 
the potatoes then growing in a field on the porBQer^ 
farm of Milltail, at the price of £17 per Scotch acre: 
Finds that the said agreement was illegal, and null, and 
void, under and by virtue of the statutes 5 George I^m 
chapter 74, and 6 & 6 WiUiam IV., chapter 63: There- 
fore, sustains the defender's first plea, and also his addi- 
tioniil plea in law: Assoilzies the defender from the 
conclusions of the libel: Finds expenses due to neither 
party, and decerns. 

KoTE. — ^The pursuer concludes in his summons fiff 
payment of £26 19s 2d, as the price of 2 acres, Imperial 
measure, of potatoes, being the portion of a field of pota- 
toes on his farm of Milltau, sold and delivered by him to 
the defender, or otherwise, in the event of the said con- 
tract of sale not being admitted or established, for pay- 
ment of the said sum, as the market or just and proper 
yalue of the said 2 aores Imperial of potatoes, or of the 
quantity of potatoes uplifted from the field and taJcen 
possession of by the defender on the Uth October, 186L 

The pursuer^ statements in his oondescendeDoe art 
vague and indefinite, which Is accounted for lyy the ftot 
that the defender was assoilzied from a previons action 
raised by the pursuer for the price of the potatoee m 
question, at the rate of £17 per Scotch acre. In ™ 
condescendence the pursuer avers that the defender 
agreed to purchase m»n him, and to pay hun for the 
said field of potatoes, or a portion of it; but he W[> 
nothing as to the price of the field or portioiu Ht 
fhea stfttw tut (b« defimdw UfM MKl took doKfeg « 
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} tuBKB Ifflpemlv or thereby, of the field; that the price, 
or at least the market or just and proper yalue of these 
2aci«8or thereby of potatoes, is £26 19a 2d; and that 
the defender is therefore justly indebted to him in that 

The Sheriff is of opinion that it is cleady proTed that 
the defender agreed to purchase from the porsner the 
▼hole potatoes in the field at the price of £17 per Scotch 
aere. There was no one wesent at the bargain bat the 
parsaer and defender. The latter distinctly depones 
that the price fixed for the quantity of potatoes growing 
in the field was £17 per Scotch acre. The pursuer no 
i doQbt says that there was no mention of the Scotch or 
^M acre in the bargam ; but he admits that *4t was 
|l Eukistood to be £17 the Scotch acre,'' and that he 
**nued an action against the defender on tiiat footing." 
This shows that the pursuer also considered the bargain 
to have been by the Scotch acre. It is also proved that 
the bargain extended to the whole field at the price of 
£17 per Scotch acre, and that the defender, after lifting 
and taking away about 2 Imperial acres of the potatoes, 
leAued to take any more, alleging that they were not of 
the quality represented by the pursuer. 

By the second section of the statute 5 George 17., 
eha^ 74, entitled, ^^an Act for ascertaining and estab- 
fiahmg uniformity of weights and measures," it is enacted 
that all superficial measures shall be c(Hnputed and ascer- 
tained by the standard yard, which is defined in the 
atatute, or by certain parts, multiples, or proportions 
thereof; and that the rood of land shall contain 1210 
aqTuoe standard yards, and the acre of land 4840 such 
aqnare standard yards. Bj the 15th section of the same 
. BtatQte it is provided that in all cases where any special 
I agreement g^I be made with reference to any weight 
or measure established by local custom^ the ratio or pro- 
portion which every such local weight or measure shall 
bear to the said standard weights or measures shall be 
i specified in such agreement, ^^ or otherwise such agree- 
ment shaU be nuU and void." By the subsequent Act 
of 5 & 6 William lY., chapter 63, section 6, all local and 
customary measures are abolished, and every person who 
shall sell by any denomination of measure other than 
one of the Imperial measures, or some multiple or aliquot 
part tiiereof , is rendered liable in a penalty for each sale 
iK)t exceeding forty diillings. 

Under these statutes, therefore, the bargain or oon- 
Itact of sale between the pursuer and defender was 
clearly illegal, and null, and void, and the pursuer 
cannot claim from the defender the price of the potatoes 
nplified by bim, or any part thereof. But the pursuer 
maintains that although excluded from claiming the 
price, he is entitled to the market value of the potatoes 
actually uplifted and taken away from the field by the 
<lefender. The Sheriif is of opinion that he cannot sus- 
I tain thja claim. The contract was, in respect of the 
I ptoriaions of the foresaid statutes, pactum illicUum; and 
the role of law is, in regard to sudi contracts, in pari 
I ^6licU> meUor est conditio possidentis. The pursuer cannot 
{ make out his claim for the market value except through 
the medium and by the aid of the illegal contract to 
vhich he was a party. He cannot prove that the defen- 
^ got possession of his potatoes except by proving the 
iliegaL contract. Now in such a case, where both parties 
are equally to blame in entering into the illegal contract, 
and where there is no room for pleading oppression on 
the one side and submission on the other, as giving rise 
to or tainting the contract, it has been settled by numer- 
ous decisions that no court of law will lend its aid to the 
enforcement of the demand, seeing that it is founded on, 
or Bprmgs out of an illegal contract— a contract expressly 
prohibited by the law of the land. If in cases luce the 
Present, the seller^s claim for the market value were 
<»ttpetent, it would happen, when a rise took place in 
we madket value of the article after the illegal contract 



was entered into, that the seller, by pkading the statatei 
and claiming the market vsdue, would get a larger sum 
than the price stipulated in his contract. This would be 
a result directly at variance with the purpose of the 
statutes, which was, by attaching the penalty of illegality 
to all bargains entered into by the old measure, and the 
loss attending such illegality, to compel people to abandon 
these old measures, and to deal according to the uniform 
standards prescribed by the statutes. 

Such being, in the Sheriff's opinion, the rule of law 
applicable to the pursuer^s claims, he feels himself con- 
strained to assoilzie the defender. (See BeWs Principles 
and Illustrations, sections 35-43, and cases th^e cited; 
BelTs Commentaries., I., 298-314; Broom's Legal Maxims^ 
Third Edition, 643; Gibson, 7th March, 1828, and ICth 
December, 1835; Alexander, 24th June, 1845). 

The Sheriff has not awarded expenses to the defender, 
because the additional plea which has been sustained was 
not originally stated by him, and was only added alter 
the present appeal was taken against the Interlocutor of 
the Sheriff-Substitute. 

Act. A. Nicholson. aU. 0. Wklch. 



15th Mat, 1863. 

SHEBIFF COURT, STONEHAVEN. 

(Shebiffs Shand and Wilson.) 

Robert Millab v. John Wheatly and Others. 

Landlord and Tenant — Remoying— Title to sue. — A sum- 
mons of removing was raised ly 3f., "(m principal 
tenant" and the defenders were designed as " sub-tejiants 
under the pursuer.''^ The pursuer's wife was, pro 
indiviso, proprietor, and he acted as factor, with the 
knowledge of the majority of the owners, and it was 
factoris nomine that he had let the compearing tenants 
their houses. One of the tenants had sub-set his house, 
and both parties were called as defenders. — Held by the 
Sheriff-Substitute, and adhered to by the Sheriff, that the 
pursuer had a good title to sue^ and decree of removing 
pronounced, with expenses. 

This was an action of removing at the instance of the 
pursuer, who designed himself in the summons as 
" principal tenant of the subjects aftermentioned,*' the 
defenders being designed as *' sub-ten ants under the pur- 
suer." Appearance was entered, and the following defence 
was stated:— (1) No title to pursue; (2) A denial that 
the pursuer was principal tenant of the subjects occupied 
by the defender; (3) A denial that the defender was 
sub-tenant, under the pursuer, of said subjects; (4) It 
was not averred that the defender's right to possess the 
premises would expire at Whitsunday next; and (5), 
That the defender's right of possession did not expire 
at Whitsunday next. 

A record was made up and closed, and a proof allowed. 
After proof having been led, the Sheriff-Substitute pro- 
nounced the following Interlocutor : — 

The Sheriff-Substitute having heard parties' procura- 
tors on the closed record and proof adduced, decerns in 
the removing against the defender, John Wheatly, in 
terms of the conclusions of the libel: Finds him liable in 
ejcp&aees, of which allows an account to be given in, and 
when lodged remits the same to the auditor of Court, to 
tax and report. 

Note.— About four years ago John Will died, pos- 
sessed of the property now in dispute. On his death it 
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Teited in liifl children, nine in nnmber, each holding pro 
indimso. The property has hitherto been manag^ by 
the pursuer, as factor. He held no written authority 
from the proprietors to act, but he acted with their 
knowledge and consent, and without objection, till about 
BIZ months ago, when the dispute began out of which the 
present action arose. The pursuer is also connected with 
the property, as being the husband of one of the joint- 
proprietreeses; but he does not now found on that title. 

The important facts as to this dispute may soon be 
Btated. Shortly before Whitsunday, 1862, Middleton 
took part of the house, for the year from that term to 
Whitsunday, 1863. The Sheriif- Substitute thinks it 
clear that he took the house from the pursuer, and that 
there is no ground for the defender's contention that the 
house was let jointly by the pursuer and by the witness 
BoBB (the owner of two shares of the property). Ross 
may have had something to do with the letting in the 
way of showing the house, and perhaps telling the rent; 
but Middleton and his wife agree in stating that they 
concluded their bargain with the pursuer alone, and it 
was to him the rent was paid. 

Some time prior to Martinmas, 1862, Middleton trans- 
ferred his possession of the house to the defender. There 
is some dispute as to the terms on which he did this — 
whether he sublet it to the defender, or gave it to him, 
as being the husband of one of the joint-owners of the 
house, and as having, according to his opinion, right to 
the possession. This dispute is determined by the con- 
sideration that Middleton could not give the defender 
any ampler right than he held himself, namely, the right 
to possess up to Whitsunday, 186S. Any right to pos- 
sen for a longer term than that, the defender must derive 
from an independent source. 

The part of the house not let to Middleton was let by 
the pursuer to a person named Cunninghame. In the 
course of management of the property, he afterwards let 
the whole house to the witness IUmb, from the term of 
Whitsunday, 1863, and he now seeks to remove the 
tenants in order to give him poBsession. The action was 
directed against Cunninghame, Middleton, and the de- 
fender, but the two former allowed decree in absence to 
pass against them. The defender maintains his right to 
keep possession of the part of the house let to Middleton. 

The case is attended with difficulty. On the whole 
matter, however, the Sheriff-Substitute considers that 
the pursuer is entitled to succeed. 

It appears to the Sheriff-Substitute that in this action 
tlie dSflKider must be viewed as standing in the same 
.position OS Middleton would have stood. The question 
whether the title on which Middleton obtained possession 
of the property entitles the defender to retain it, seems 
to him to be the only question which he can consider. 
Whether the defender is entitled to retain possession of 
the property in virtue of his heritable right,«!8 a question 
over which the Sheriff-Substitute thinks he has no juris- 
diction. If the defender wishes to vindicate an heritable 
right to the property, there are means open to him for 
doing so. Those means are by action' in the competent 
Court; and it seems to the Sheriff-Substitute that he is 
not bound to take notice of an attempt to make it effec- 
tual by other means, and more particularly he considers 
that he cannot notice the means used in the present case, 
where the defender virtually (though not intentionally) 
commits a fraud on the other owners, when he obtains 
possession on a temporary and endeavours to turn it into 
a perpetual title. 

It seems farther to the Sheriff-Substitnte that if Mid- 
dleton were defending this action he would have no good 
defence. He derives his title fhun the pursuer, and 
though the pursuer is only a factor, Middleton would 
have no interest to object to that, unless he could say 
that he was acting witiiout the authority of his consti- 
tuents. This Middleton could not oay. The pursuer 



has the authority of the minority of the owners. Then 
are nine shares. The proprieton of two shazeB an 
abroad. Of the proprietors who are at home, the pro- 
prietors of five shares have appeared as witnesses for the 
pursuer and in support of Us title; while the nroprietoR 
of two shajres only have objected. It is true uie puxsoer 
has only the authority of a majority, but in the manage- 
ment of the property held pro indivisoy it is settled that 
ihe votes of the majority mustprevail — BeWs Principles^ 
Fourth Edition, sect. 1077. If the minority are disooa- 
tented, they have their remedy by forcing the sale of the 
property. For these reasons, it seems to the Sheriff- 
Substitute, that as the minority of the nroprietors desire 
decree of removing to be pronounced in this action, 
Middleton could not resist it, and that if he could not, 
neither can the defender. 

There is a mis-description of the pnrsner^s title in the 
summons (where he is described as ^^ principal tenant ** 
instead of factor) which the defender has contended to 
be fatal to the action. The Sheriff-Substitute thxnb 
this contention not well founded. If he is right in what 
he has already laid down, the pursuer has the sabstantial 
right to remove, and unless the defender had shown that 
he had suffered in some way from the mis-descriptioD, 
the Sheriff-Substitute cannot see what right lie has to 
complain of it. If there had been power to have broogfat 
another action, it is probable that the present action 
would have been dismissed by the Court, in atda to 
prevent laadty of proceeding; but the Shetiff-Snbstitate 
has not thought it right to visit the pursuer's mistake 
by the penalty of maJdng him lose the whole matter at 
issue. 

This Interlocutor was Appealed, and thereafter the 
Sheriff pronounced the following judgment:— 

Having conadered the Interlocutor of 6th May, 1868, 
and the closed record and proof of parties on the defen- 
der's appeaJ, adheres to the Interlocutor complained of, 
dismisses the appeal, and decerns. 

Note. — ^The Sheriff does not think there is any diffi- 
culty in this case, except what arises from the pnisoer 
having designed himself as '^ principal tenant*' of the 
subjects in question. He thinks it clear, from the evi- 
dence, that the pursuer had chaige of the subjects, with 
consent of all the parties interested, with power to let 
them and to remove tenants if necessary, and that he let 
the subjects to Middleton for the year to WhitEnmday, 
1863. The defender, Wheatly, p^ot his possession frm 
Middleton, who could give no higher ri^t than he had 
himself acquired, namely, the right to poaaesB, as tenant, 
till Whitsunday, 1863. Wheatly, having entered to 
possession under Middleton's ri^ht, cannot be permitted 
to plead another right in himadf to the effect €si retain- 
ing possession against the pursuer, whose right to retnore 
Mkldleton, Wheatly's author, does not appear to admit 
of doubt. 

The designation of ^^ principal tenant'* is erroneoQ& 
But the Sheriff does not think the error sudi as to des- 
troy the action. The action is pursued by the person 
who let the subjects, not eyeafactoris nomine^ but am- 
rently as havins in himself a right to do so, with whidi 
the tenant Middleton was satisfied. And when the same 
person who let the subjects seeks to remove the tenant 
or one holding under him, the title to do so cannot be 
suocesBfully objected to. The designation of ^^principal 
tenant " is not essential, and may Iw disregarded. 

Act, G. a Caibd. ah, J. CaoAKArr. 
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15th Mat, 1863. 

SHBBIFP OOXJBT, PEETH. 

(Shibiffs Gobdon and Babolat.) 

Gamerok v. Readdie, Jun. 
Uaster and Seryant— Defectiye Machinery— Injury to 
Workman — Damages.-— Certotn machinery employed 
about a quarry having proved de/ecHve and given way, 
whereby a workman was hilled, circumstances in which 
the master held responsible, and damages of £100 
awarded to the workman's widow. 
The defender is tenant and occupant of Newhonse 

[ Qoarry, near Perth, and the pursuer is the widow of a 
labourer in the defender's employment, who was killed 
hj the hreaking down of a travellhig crane in the quarry 
in Norember, 1861. The pursuer sued the defender for 
damages and solatium, on the allegation that her hus- 
band lost his life by the insufficiency of the wooden 
ilB(pDg or elevated tramway on which the crane or 
carnage containing the windlass was worked — ^the tram- 
waj being composed of two parallel lines of longitudinal 
beams of timber placed on the top of two parallel rows 
tf posts; the one set of posts resting on the top of, and 
at the edge of the rock, and the other, of much greater 
length, resting on the bottom of the quarry. One of the 
beams baying, while the carriage with a load of stones 
waa npon it, snapped in two places, the crane, on the 
upper portion of which the deceased was working at the 

I time, &I1 down, and he was precipitated to the bottom 

I of the quarry, receiving by the fall the injuries which 
lesolted in bis death. It was averred on the part of the 

I pDzaoer, that the beam which broke was, both from its 
dhnensionB and from the nature and quality of the timber, 
vnauitable and insufficient for such a purpose; that the 

j poBtB on which the beam rested were insufficiently fixed, 

I ttid, at the place where the fracture occurred, too £ar 
Apart; that an improper system of working the 6rane 
prevailed in the quarry, by which the box suspended to 
the chain was worked diagonally from parts of the rock 
ntaide the staging, thereby rendering it necessary from 
thoe to tune to shift the position of the posts, and so 
greatly increasing the risk of a breakdown; and that the 
penon left by the defender in charge of the quarry as 
ffxtaaai did not possess the skill and experience necessary 

, to enable him, in the management of the apparatus, to 
(foride for and secure the safety of the workmen. 

Parties' procunrtors having been heard on the con- 
dnded proofs, the Sheriflf-Substitute pronounced the fol- 
lowing Interlocutor: — 

Having hoard parties' pioouratorB, and thereafter having 
mted the quarry tenanted by the defender and referred to in 
•00 teoord, and seen the travelling crane therein in operation, 
ttd made avizandum with the proceM, Finds, as matters of 
■et-Fint, The pnmaer, who is aged 42 years, was in the 
V^ 1886 married to Dougal Cameron. Second, Dongal 
(*>Mnm was in the eervioe of the defender in the stone quarry 
l^ewhouae, and chiefly employed on the travelling onne 
M in Bud quarry. Third, The said Dougal Cameron, 
f^^«t hia usual employment on said crane on Saturday, 
wtii Kovember last (1861), was, by the breaking of part of 
^J^^ging of the said crane, thxovm down into the quarry, 
^^bj he austained such injuries as resulted in his death on 
jM^lUlowing Friday, being the 6th of December last. Fourth, 
•wthe aaid fatal injury was not in oonaequenoe of any blame 
* Wt of the aaid Doii^ Cameron or of any of his fellow- 
Jj^^flDy but of insaffidenoy in Hm struotnz« to sustain the 
^m to nMk it was than «qpgied; Thtitfoi^ fladi^ as 



matter of law, that the defender, as tenant of the said quany 
and the employer of the said Dougal Cameron, and by whose 
orders and for whose benefit the aaid staging and crane were 
constructed and used, is liable for the said insufficiency and 
the consequences resulting therefrom; assesses the pursuer's 
damages at £50, and for that sum decerns: Finds the defen< 
dor liable in expenses, and remits the account thereof to the 
auditor to tax. 

NoTB.— Whatever difficulty the Substitute has had in asoer* 
taining the true state of the &cts from the somewhat conflict- 
ing evidence, there is none as to the law. A master is bound 
to supply his servants with suitable implements and machinery 
for hu work. The use of these greatly abridge and economise 
labour, and is so much gain to the master. The servant is 
not the judge, and has not the choioe of the proper apparatus, 
and is entitled and bound to hold that it is in every way the' 
best suited for the purpose intended. Should the result prove 
that it was otherwise, and there be no blame on the workmen 
in the manner in which the operations were at the time 
caused, the master is justly held responsible. It is not at all 
necessary, in reaching this conclusion, to prove the master was 
at all aware that the machinery was faulty. He is held to 
have satisfied himself that it was free from fault, and to uphold 
it so to those who risk themselves to work the apparatus. The 
case, 2d Deoember, 1857, Cfook Haggort v. IhiMan, 20 D. 
180-- 80, Jurist^ 99, is an authority very applicable to the 
present case. See also 9th March, 1860, BrownLu v. M *A^Uey, 
82 Jurist, 415. The facts which may be gathered from the 
proof are these — 1st, The defender has been tenant of the 
Kewhouse Quarry for 11 or 12 years, and it would appear that 
a travelling crane, which is a great auxiliary to and economy 
of labour, has been used for mainy years ; therefore its con« 
struction and management were no novelties to the defender. 
The crane bad been removed farther to the north at the time 
of the inspection by the Sheriff-Substitute. What was then 
the south side of the staging had at the time of the accident 
been the north side, but the position of the apparatus with 
reference to the q^i^u^ *nd its mode of being worked was 
still the same. 2d, The whole length of the staging was 
between 60 to 70 yards east and west, and the distance 
between the longitudinal beams bridged by the transversa 
beams about 40 feet north and south. The rock in process of 
excavation is on the north of the staging. 3d, In September 
last, a beam on the north side of the staging, which showed 
tokens of decay, was removed, and its place supplied by a new 
beam. This is a fact in favour of the defender, as showing 
caution and a desire for safety. 4th, The new beam was se- 
lected and put up with all due care. A question has been raised 
whether it was of the proper kind of wood, being Bed Baltic 
or Swedish, which is considerably cheaper than Memel or 
American pine, which are said to be more suited for so great 
a strain. The proof, however, is contradictory on this, some 
witnesses being of opinion that the frequency of knots and 
their largeness in Memel are adverse to strcoigth; but the 
strongest point against the defender is the evidence of the 
wood-merchant who furnished the unfortunate beam, whose 
opinion is adverse to the Bed Swedish for the beams of a 
travelling crane. If the case rested on this point alone, there 
would be little ground for holding liability; but vrith other 
articles it cannot be altogether excluded from view. 5th, The 
new beam was about 40 fiset in length, about 11 inches in 
breadth, and in depth 54 inches, but not altogether square, 
being somewhat narrower on the lower portion, thereby 
diminishing its strength, and it tapered tovrafds the crop 6n<( 
and of course was less secure at that portion. 6th, The proof 
is not very satisfisotory either as to the absolute and safe 
bearing strength of a boun of that dimension, or what was the 
actual strain upon it at the time of the fracture. Its capa- 
bility depended greatly on the number and arrangement of 
supports underneath, as to which there \b no small ocnflict* 
But supposing there was a space of 12 feet underneath the 
crane at the point where it broke through, the nearest ap« 
proach to these facts on the evidence is — of absolute strength 
about five tons, and of working or safety strength two tons» 
wh»eas at the time of the fawiure the weight must have 
approached to^ if it did not exceed, the absolute strength of 
five tons. 7th, The 16 feet iron rails were chiefly to keep the. 
rolling machine in position, and, unlsss plaoed relatively to the 
poets, neither added nor diminished from the strength of the 
beam, and their existenoe may therefore be ezduded from 
view, 9th| The pcgef ii oontvadiotoiy M te whvUMr ft| th% 
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time of the melaocholy event there wfts a post underneath the 
|»laoe of fractnre. If there were an intermediate poet properly 
placed, the span of 12 feet would be diminished about one-half, 
and the bearing power of the beam relatively incraaeed. 
There does appear at one time to have been a post at the 
place; but it is in evidence that the posts were repeatedly 
thifked, according to the inroad on the rock~4b practice 
obviously attended with danger. It is possible that» if so 
removed, it had not been replaced, or, from not being ranced 
(as to the absence of which there exists no doubt), it had 
fallen out unobserved. A post was found on the rock after 
the fall, but it is not clear whether it lay there previous to 
that event, or fell out at the time. The chief difficulty in the 
way of supposing a post there at the time is the evidence that 
there would have been no space sufficient for the passage of 
the box to and from the rock, and the double fracture of the 
beam, as the existence of a post between, would have been 
productive of a third at the point of intersection. 9th, The 
matter of the side pull is of no great consequence, because 
that the angle of divergence was so small as not to add much 
to the strain, and it is clearly proved that the box was fidrly 
swung off the rock, and had been a minute or two in suspen- 
sion before the catastrophe. 1 0th, The position of the deceased 
with reference to the crane, with an additional sixpence in the 
week of wages, and some sort of direction in the movement of 
the machinery, is of no consequence whatever to fix on him 
greater responsibility, or to shield the defender from the same 
liability he would have been under to any of the oUier men 
employed on the same work. 11th, The strong point for the 
pursuer rests in ^ the fact that the new beun had been only 
tested for a very short time, if indeed it had ever been actually 
tried at that point until the very day or instant of the caUmity. 
That it was then found insufficient to sustain the weight is 
established by the fact that it did not. It may be difficult 
to say whether this insufficiency was to be traced to the un« 
suitableness of the kind of wood, its deficiency in dze, the 
fewness or scarceness of supports, their unsuitableness in size 
or position, or their want of ranees to give them fixity. 
All or any of these may have produced the result, but it is 
clear that the event did happen, and that the staging broke 
from the pressure of weight to which it was exposed, and 
which it was incapable of sustaining. There are also the 
strong corroborative facts that the fracture was at the crop or 
weakest end of the beam, and that some of the witnesses 
testify to having seen a deflection of the beam previous to its 
fall, and the consequent up-heaving of the posts from the 
surface of the rock, and had actually suggested additional 
supports by posts or ranees, which unfortunately were not 
given. 12th, The only escape from this result can be found 
by showing, that the event occurred not from any fault in 
the structure, but in some fault in its working by the de- 
ceased or his fellow-workmen, or by some accident which 
could not have been foreseen or prevented by human pre- 
science. The machine was worked on the occasion as it ever 
had been worked. The deceased receives a high character for 
steadiness and regular habits. The load sought to be moved 
was unusually light, and therefore the defender at the time very 
naturally resolveid the cause into "mystery." It has been now 
attempted to find the cause in the existence of a ooil or loop in 
the chain produdng a sodden or "awfiil jerk" or surge, which 
would result in the application of hanuner power, or, as ex- 
pressed by one of the witnesses, as by ''a shot" on one point 
of the beam, occasioning the whole strain to rest on that point 
instead of being diffuMd on a broader area. If this were 
dearly proved, the defender might escape lialulity; but aU the 
facts and presumptions are adverse to this theory. There is 
eonflioting evidence as to any jerk. But if there was any at 
the moment when the box swung from the rock to the perpen- 
dicular, that was over without injury. The small jenny had 
got hold of the box, and had canned it some little way within 
the staging, and the large crane was in the act of being moved. 
Besides, had the accident been the oonoentrated result of ham- 
ster power, or as of a shot, it is thought that the fracture 
vould have been single at tiie point where the concentmled 
force was expended. There only remains to notice the amount 
of damages. For this there can be no fixed role. But con- 
sidering the ages of the deceased and the pursuer, the amount 
•f his wages, and that the £unily are now at an age that do 
)u>t require much of a mothec^s oaro, the Substitate is of 
opinion that the awMd h« bit giyen ii ftt onw «d«qwkt« wd 



Against this Interlocutor both parties appealed— the 
defender contending that no damages at all vere dae, 
and the poisuer that the amount avarded by the Sheriff- 
Substitute was inadequate. After hearing parties^ pro- 
curators, the Sheriff issued the following judgment:— 

The Sheriff having heard parties' procuraton on the appoj 
taken by the pursuer and defender respectivdy, and hansg 
made avizandum with, and considered Uie proof and prooea, 
Dismisses the defender's appeal; sustains the pursuer's appcsl 
as to the amount of damages found due to her: Beodb 
the fourth finding and the subsequent portion of the Inter 
locutor, quoad vUra adheres to the Interlocutor appealed from: 
Finds that the breaking down of the said staging was occauoned 
by the fault of the defender in not having the same in a pro- 
per and sufficient state to bear the weight put upon it on the 
occasion in question; Therefore, Finds, in point of law, that 
the defender ii liable in damages to the pursuer; modifies the 
same to one hundred pounds: Finds the pursuer entitled to 
expenses, allows an account thereof to be given in, and whet 
lodged to be laid before the auditor for taxation and report^ 
and decerns. 

Note. — ^The views upon which the Sheriff has proceeded ia 
pronouncuig the above Interlocutor are the following:~A 
master ia not bound to warrant the machinery as in all respecii 
sound, so as to be liable in damages to any of his workmen 
who may sustain injury caused by the insufficiency of soch 
machinery, irrespective of any proof of negligence on the pait 
of the master in regard to the construction of the macbineiy. 
There may be latent fault in machinery which no amonnt of 
skill or care can detect, and from injuries resulting from sock 
&ultB the master is not responsible. The Sheriff to this 
extent differs from the views of the Sheriff-Substitute, sod 
therefore takes a view of the responsibility of the defender 
more favoui^ble in point of law to the interests of the defen- 
der in this action. There must be evidence of &olt or neig^- 
gence traceable to the master in reference to the oonstmctiaa 
of the machinery — ^such as not having taken due care as to the 
original and continuing sufficiency of the machinery for the 
work to be done by it The answer to the question. What ii 
due care? will vary in each case according to the risk to the 
safety or lives of the workmen which may arise from the 
insufficiency of the machinery. In the case of machinery or 
scaffolding constructed for the support of heavy burdens is 
well as a number of workmen, the very greatest care and ridll 
will be required on the part of the master, because the insofr 
ciency of such machinery necessarily may lead to the seriov 
injury or death of the workman employed on or near it It 
is not neoenary that the want of care and skill in regard to 
machinery be the result directly of the &ult of the master. 
In r^^ard to machinery, which if insufficient will be dangerom 
in its use to lus workmen, the master is responsible in law for 
the want of care and skill on the part of those who have been 
employed by him to construct such machinery originally, or to 
muntain it in a sufficient condition. It may be different in 
regard to injuries caused solely by the negligence of fellow- 
workmen, if the machinery is in a fit and proper slate at the 
time, beoause it is now settled that a workman has no cbim 
agunst his master for the personal cardessneas or faults of his 
fdlow-servant in the course of his work, if the servant hss. 
ontinaiy skill for the work in which he is engaged. In the 
Bartonshill case (III. Macqueen, 282) where Siere was no 
insuffidency in the machinery, but carelessnees in woridag itt 
Lord Cranworth distinguished between such a case and the 
case of Paterson (I. Macqueen, 748) "where the question was 
not as to an injury occasioned by the unskilfulness of a fellow- 
workman, but an injury oooasioned by the fall of a part of the 
roof; and what the jury had to decide was, whether the death 
of the workman was occasioned by his own rashness or by the 
roof not having been properiy secured by the owner." Similsr 
observations were at the same time made by his Lordihip in 
regard to Brydm v. Staoart (II. Maoqneen, 80) and be added, 
" this case, it will be observed, like that which preceded il^ 
tozned not on the question whether the empkyyees were re* 
sponsible for injuries occasioned by the oaielessness of a fel* 
low-workman, but on a principle established by many pneed* 
ing cases — viz., that where a master employs his servant in a 
wwk of danger he is boond to ezwoise due oare in older t» 
have his tackle and maohinery in a safe and proper oonditiflBff 
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MDiridng on the qmo of JHsom ▼. BtOikeny hia Lordship abo 
nid (p. 292), ''The decimoii itself might perhaps be justified, 
•m tboogh the English role were adndtted. For the evi- 
dsDoe went to show that the machinery was defectiye, and 
thit BO proper precautions had been taken by the owners to 
pot it m such a condition as would prevent unnecessary risk to 
the Uves of those who were employed in the mine. And 
loid Murray expressly stated that to be the ground on which 
he nsted his dedsion. If the owners had failed in taking due 
pnesotionB to have proper machinery, this would exclude the 
opention of the principle established by the EngUsh cases." 
In the kter case of Weems, 81st May, 1861 (IV. Macqueen, 
p. 215), which was a case of defective machinery, a question 
cf nlevanoy was ndsed. The Lord Chancellor (p. 221), after 
giving a description of the machinery, said, that the allegation 
VIS, "that tiie gland or bolts, from want of due skill or 
itteDtion on the part of the defender (the master), or some 
person or persons for whom he is responsible, were insufficient 
in strength or construction, or were unskilfully applied to the 
porpose of suspending the heater, or (that is by want of 
resBonable care on the part of the defender, or of some person 
or persons in his employ) the chains were negligently or 
unskilfully attached to the gland, in consequence of which the 
death occurred — there ia therefore a clear allegation of negli- 
geoce on the part of the defender vrith reference to insufficient 
strength or construction of the gland, and its being unskUf oUy 
applied to the purpose of sustaining the weight. To support 
tbst allegation it would be necessary not only to show that 
this Diachinery had been insufficient^ but to show that this 
deficiency did not arise from any inherent secret defect, but 
that it was known, or might by the exerdBe of due skill smd 
attention have been known, to the defender, who waa the 
smpbyer of the deceased." Tord Wensleydale, in com- 
menting on the Lord Ordinary's Interlocutor, said, (p. 226), 
"I take it to be dear that he meant only to make the 
defender responsible for what he was responsible for in 
point of law, namely, the defect on his part in not providing 
good and sufficient apparatus, and in not seeing to its being 
properiy used.** It appears to the Sheriff, tiierefore, that 
the question of fact to be determined is, whether the defender 
did or did not exercise that degree of care and skill which is 
caDed for in regard to the sufficiency of such staging or machi- 
nery, both as regards its original construction and its working 
order down to the time of the accident. The Sheriff will 
shortly advert to the facts upon which he rests his judgments. 
(1.) The beam was constructed of Bed Baltic timber, which, 
aHhongh of the same kind as that which had been previously 
Qsed, was not of the description best suited for the purpose, 
not having great strength, and breaking short. This is 
admitted by the person who put in the beam on the employ- 
ment of the d^ender, and who says that Memel timber was 
better suited for tiie purpose, but one-third dearer. (2.) Only 
some of the posts which supported the beam had ranees which 
gave a Uiteral support to the posts, and the want of such ranees 
rendered the supports not so steady and secure as they 
would otherwise have been. (3.) When the staging was being 
repaired, at least one of the men employed (the witness 
Alexander) expressed an opinion that there were not a suffi- 
tisnt number of supports or ranees ; and he is confirmed to 
•ome extent by another vritness, Stewart. (4.) The beam was 
seen to rise and fall under the weight of the machinery, taking 
the posts by which it should have been fixed some inches off 
and up firom the rock to which they should have been firmly 
fixed. (5.) There appears to have been two posts or supports 
at each end of the beam (which was 40 feet in length) and 
only three intermediate posts. The posts, if equally distri- 
bated along the beam and properly fixed, might give sufficient 
support, but it appears that the posts required to be shifted 
from time to time so as to suit the working of the stone at 
different places, and if any of the posts instead of being equally 
distributed at intervals of between seven and eight feet, were 
placed at irregular distances, so that one post was distant 11 
or 12 feet &om one next it, the result would be to render the 
heam quite insufficient between these two poste for the burden 
pnt on it. (6.) The beam gave way on the first day on which 
it was used (at the place in question), or very soon thereafter. 
(7.) The defender has not been able to show that there was 
any latent defect or flaw in the beam itself which could accoimt 
for its breaking at that place apart from insufficient construc- 
tion. The Sheriff does not mean to hold that the mere cir- 
i «l fUGh-machinexy giving way if not Moomtod for 



by the defender is of itself sufficient to subject the defender 
in liability, but certainly his inability to assign any reason for 
the breaking of the beam, such as a flaw in it, formerly latent 
but now discovered, joined with the above facts tending to 
show insufficiency of construction in all or even some of tha 
above particulars (for it is thought that it is not necessary 
that all of them should be held proved), tend to establish that 
the fracture of the beam wta owing to ite not having been 
snffioientiy supported for the weight pnt on it, and that there 
was on the part of the defender a want of that degree of care 
and skill which should be employed in regard to machinery, 
upon the sufficiency of which depended the safety and lives of 
so many workmen. Farther, there do not appear to have 
been careful calculations made beforehand as to the proper 
weight which the staging vras capable of bearing with safety, 
and of the weight of the machinery and load which should be 
allowed to rest on it — a matter which in aU such cases should be 
carefully considered and intimated to the workmen before the 
machinery is used by them. A report to that effect made by 
a skilful tradesman would tend to ensure safety in the work- 
ing of machinery and to relieve the master from responsibility. 
It is thought that the Sheriff-Substitute is right in holding 
that there jfi evidence that at the time when the beam broke 
there was a space of about 11 or 12 feet vri thout a post, and 
that the fracture of the beam took place within that space* 
The weight of the evidence is to that effect. Alexander was 
the person, and the only person, who^appears to have been 
emi^oyed to alter the position of the poste, and he says, such 
was the distance between the poste at the place where the 
fracture took place. He is corroborated by William GampbeU, 
Peter Bobertson, and M'Millan, who were the three work- 
men engaged at the crane with the pursuer's husband, and 
by Stewart the blacksmith. The evidence on the other side 
is not consistent as to the number or position of the poste ; 
and one if not more of the witnesses gives the distance be- 
tween the poste in some places as being so small as five feet, 
the result of which would be, that if there were as has been 
proved, only five poste supporting the beam, the space between 
some of the poste would extend to 10 or 11 feet. Assuming 
the poste to have been originally properly placed, there is no 
evidence that in shifting them they were properly placed. 
Indeed, the shifting of them, if they were originally properly 
placed, implies that they were thereafter placed at unequid 
distances. Farther, there is no evidence that the poste were 
properly fastened after having been shifted. In regard to 
machinery of this kind, which may require to be readjusted 
from time to time, the master is liable for the acto of those 
einployed by him to re-adjust it, to the same effect as in the 
original construction of the machinery ; and it appears to«the 
Sheriff from the evidence, that Duff, the defender's nuwager, 
did not possess, certiunly did not exhibit, skill sufficient to 
enable him to change the position of the supporto so as not to 
endanger the safety of the workmen. The pursuer's husband 
cannot be regarded as having token any charge of the stoging, 
for it is not proved that he over was directed to do anything 
except to work the caee on the top of the stage, getting one 
penny per day more than his fellow-workmen. In regard to 
the amount of damages, the Sheriff thinks that £50 is too 
small an amount; and that in making the sum £100 he is not 
imposing too great liability on the defender. Verdicte and 
judgmente of the Court have frequently gone farther in 
favour of a widow of a workman. At the same time this must 
be kept in view, that as unfortunately few workmen in the 
position of the pursuer's husband save sufficient to leave such 
a sum to their widow at the natural termination of their lives, 
and that £100 of capital may enable her to commence busi- 
ness in a way which may give her a good return. In fixing 
the amount of £100 tho Sheriff is glad to find that he has 
support from an arrangement which appears to have been 
made between the counsel in the case of Bryden v. Stewart 
(II. Macqueen, 81), where £100 w/is agreed to be paid to the 
widow of a miner, and the sum must have been considered as 
a fair allowanoe in such circumstances. In that case there 
wasrahio a sum of £fiO given to the children, but the children 
in the present case made a separate claim. 

Aa. John Kippebt. AIL William Gbbio. 
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17th Mat, 1868. 

BHSBIFF COUBT, PEETH. 

(Bb Babolay.) 

A« B. V. Thb ScomsH North-Eastebn Bailwat 
COMPAKT, and John Carnegib, Manager and Sta- 
tion Master for, or otherwise representing, the said 
Bailway Company at said Bailway Gompany^s Station 
at Blairgowrie. 

Carrier— Bailway— Personal Inggage — What? — Goods 
sent to a railway^ and by direction of the owner, who 
was a passenger by the same train which carried the 
goods, were placed beside and treated as personal lug- 
gage, — Held, on the destrtiction of the goods the railway 
company was not liable. 

This action was brought at the Blairgowrie Circnit, on 
8th April, last, concluding for **£4 9s, the price of five 
and one-fourth gallons of whisky, at 16s per gallon, and 
jar 5s; which jar, containing said whisky, was deliyeied at 
said company's station at Blairgowrie, or to the railway 
porter there, on or about the 10th October last, 1862, to 
be conveyed from Blairgowrie to Arbroath by said rail- 
way, and which jar was broken, and the whisky lost or 
destroyed, on said railway, in its transit, in and through 
said jar having been placed in an unsuitable truck, or 
otherwise improperly treated or disposed of by the said 
railway company or its servants." 
The facts, as shown by the proof^ were the following: 

1. Pursuer was about to proceed by rail from Blair- 
gowrie to Arbroath on day libelled. 

2. Some days previous he ordered two trucks from 
the defenders, for his carriages and luggage, to be in 
readineas. 

3. On day libelled, pursuer, his family, and servants 
obtained tickets from Blairgowrie to Arbroath. 

4. A dog-cart with luggage was placed on a truck. 

5. Pursuer purchased the whisky in question, and 
ordered the dealer to send it to the railway station, to 
be placed with his luggage, but not saying or knowing 
where such was to be placed. 

6. The dealer's boy carried down the jar, and gave it 
to the porter just as the train was about to move. It 
was not taken to the office. The porter remarked that 
it was a pity it had not been brought sooner, as he 
would have preferred putting it into the van; but as 
there was not sufficient time for this, he lifted the tar- 
paulin which covered the dog-cart and luggage, and 
placed it, as he swore, carefully amongst the luggage. 
The jar was not seen either by pursuer or agent. 

7. The trucks had not spring buffers; and on arrival 
at Arbroath the jar was found to be broken, and its 
contents consequently lost. 

8. It was alleged, but not proved, that the jar was 
faulty, but could not be seen because of its wicker case; 
but this is nowise essential to the issue. 

The pursuer's contention was, that it was wrong for 
the railway servant to place such an article on a truck 
wanting spring buffers, and which want accounted for 
the accident. 

For the defenders it was contended that there was no 
liability, as such an article did not come within the class 
of passengers' luggage, and so to be carried free. They 
pled that the article should have been brought to the 
office, and then it would have been charged as goods at 
a higher or lower rate as the sender chose to take the 
risk, or impose it on the carrying company. 

The defenders founded on two Engli^ decisions in 
support of their plea. 

The first case is the London and North Western Bail- 
way Company, in the " Weekly Beporter," 9th vol., 
page 653. There it was held that *^ if a passenger so 
conducts himself as that his conduct amounts to a repre- 
sentation that a package which he brings with him to be 



carried as part of his personal luggage, k oaly Us pv 
sonal luggage, whereas the package contains merchu* 
dise only, the company are not responsible for the lo« 
of such package and its contents, and it makes no (hffer* 
enee if * glass^ be written outside the package." In tUi 
case a previous decinon in the great Nortl^m Bailway 
Company v. Shepherd, was referral to, where it mi 
held that *' if no notice is given (by the passenger to t^ 
company), there is an unfair concealment which pre- 
vents them from making a charge as for merchandiaa.'* 

The other case refened to was in the House of Lordi. 
The Belfast Bailway Company v. Keys, 9 '^We^ 
Beporter," 793. A passenger took a case of watdm m 
part of his personal luggage. In the course of tib 
journey a guard desired the removal of the case to the 
iiiggage van, which was done. The case wasafterwanb 
stolen, as it was supposed, by one of the company'i 
servants. The Irish Courts held the company liable, bat 
the House of Lords reversed their decision. Lord West- 
bury, Chancellor, observed, *' the plaintiff intended to 
have the goods carried in the carriage with him aiid 
escape the obligation of paying for their carriage as mer^ 
chandise, and under these circumstances there could Mi 
exist in law or in reason any contract whatever between 
the plaintiff and the company touching those goods." 

The same question arose some time ago in this Comi, 
where a commercial traveller sued for damages beaune 
of miscarriage of a box of samples of tea carried as per- 
sonal luggage, and for the loss of time because of their 
want, until new samples were procured. The Sh^ 
and his Substitute held under the above cited cases, sox^ 
could not be considered as personal luggage, though it 
was argued that such samples were always held and 
treated as the personal luggage of commercial travellon. 

At the hearing at Blairgowrie, the Substitate, whM 
dear that where merchandise was sought to be earned 
under the cover or disguise of persoiml luggage, then 
could be no liability for loss in the transit, he was some- 
what doubtfbl whether the same rule should apply where 
the article was obviously merchandise, and was openly 
given and taken as personal luggage, without demand 
for payment, which, if made, might have been complied 
with. He was under the impression that there was some 
such case in the Books. He has, however, been unaUe 
to find it. But there is a case which lends authority to 
such exception. Where a carrier's servant went round 
to collect goods, and a parcel was given him the value 
of which was declared to be over £10, and no ^maod 
was made for increased rate, the carrier was held not 
within the protection of the Carriers' Act, and so was 
liable for the loss of the parcel. {Behrens v. The Great 
Northern Bailway Company^ 9 Weekly Reporter, p. 8S8). 

Supposing the rule to be fixed that, where the com- 
pany knowingly takes merchandise as personal luggagOi 
without malang a charge as merchandise, they become 
liable, the Subi^tute is of opinion, on the whole circum- 
stances of this case, it could not be brought within that 
exception. Had the station agent so received the pared, 
there might have been room for the plea. Bat it would 
be carrying the liability vastly too far to hold them liable 
for the act of their porter. It was the express orders d 
the pursuer that the jar should be deposited with his 
personal luggage, and the porter simply obeyed his 
instructions, wl^ there was no time to get directions 
from the agent. The pursuer, by his own act, clearly 
took the responsability on himself. The trucks were 
quite sufficient for the purpose to which the company 
intended them, and that they were not so for the haar^ 
dous article belonging to the pursuer, was by his own 
fault, and therefore the risk was with him. 

The station agent has been erroneously cAled as a 
defender, and both him and the company (which he doa 
not in any way represent) will be assoilzied. 

Aet, J. Youso. AU. Qmhsskkq, 
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Sp Jukb, 1863. 

SHEBIFF COgST, BUMFBIES. 

(Shsbiffs Kapieb axd Tbotteb.) 

WiLKIAH JOHKSTON V. J. & A. MAltaRALl.. 

Principal and Agent — Lien — Retention — Contract.— il 
weavet's agent in course of dealing paid Hie weavers /vr 
ihgir worh^ for which he was allowed 5 per cent, com- 
mission by his principals. The advances and com^ 
mission had always been regularly paid. The agent 
kaviny refused to return certain quantities of clothy on 
which he had made advances to the weavers^ unless his 
advances had been previously remitted to him^ and ^is 
hning been refused^ the agent presented a petition to 
ike Sheriff of his own residence for warrant to sell the 
doth for payment of his advances, — Circumstances in 
whidi^ held that he was not entitled to warrant to sell^ 
and petition dismissed with expenses. 

The petitioner is a Trearing agent in Ecclefecban, and 
acted in that capacity for the respondents, who are 
manufiMstaxers in Glasgow, from October,. 1858, to June, 
1860. There was no written agreement between the 
parties, but the coarse of dealing was as follows: — ^The 
respondents sent warp and weft to the petitioner to be 
woren into cloth, with weaving tickets and pass-books, 
^ach web consisted of 3, 4, or 5 pieces, and when any of 
Ae pieces were woven ihey were returned to Glasgow 
with tke pasB-book. When all the pieces of a web were 
completed and retnrned, the price of the weaving was 
e&tered in the pass-book, and the amount remitted to 
tlie agent, along with commission at the rate of 5 per 
cent., whidi covered the interest on any advances made 
by him to the weavers before completion Of the webs. 
^0 payment was ever nuide by the respondents for any 
vbIm until they were completed and sent in to Glasgow. 

In the month of June, 1860, the weavers became 
diasatisfied with certain deductions for insufficient work 
wincb the respondents had made. They intimated to the 
petitioner that they would not part with their wo);k till 
itiras paid for; and the petitioner accordingly wrote tho 
Rspondents to send some one to pass the cloth at Eccle- 
fecban, and pay for the workmanship. The respondents 
ftathorisedthe petitioner to pass (t.e., examine) the doth 
bxoself, and, when passed, to send it in to them, when 
the amount would be remitted. The petitioner accord- 
ingly passed the cbth, and paid the weavers, but he 
fcfosed to send the cloth in until he received a remittance 
of hia advances and commission. The respondents refused 
to make such a remittance, as it was contrary to the 
preTiona course of dealing, and also to the custom of the 
^'^i to pay for cloth till it was sent in by the agent. 

On 4th March, 1862,' the petitioner applied to the 
Sheriff for a warrant to sell the cloth in his possession 
by public roup, in payment, firstly^ of the expenses of 
P'ocesa and sale; and, secondly^ pro tanto of the sums 
cl £20 18s 3d for advances on pieces of uncompleted 
vefas sent in to the respondents, of £25 98 5d for 
•dfancea on the pieces in the petitioner*s hands, of £2 6s 
^ for oommiflsion on these advances, and of £1 for 
Jtwage since June, 1860, when the dispute arose, reserv- 
^claimfbr any babmoeduetohim after ciediting the 
free proceeds of sale. 



The respondents entered appearance, and a recotd ww 
made up by oondescendence and defences, and closed 
upon revisals. Thereafter proofs were allowed to both 
parties of their respective allegations before answer. 
These proofs were led before the Sheriff-Substitute, who 
aflerwards allowed a conjunct probation to both pardes, 
which was also taken. Evidence of the custom of the 
trade was given for the pursuer by weaving agents in 
and around Eoclefechan, and manufacturers in Carlisle, 
while the defenders adduced weaving agents from Airdrie, 
Kirkintilloch, and Carlisle in support of their averments. 

The proofs having been concluded, parties were heard, 
after which the Sheriff-Substitute pronounced the fbl* 
lowing Interlocutor: — 

Having resumed consideration of the whole process, with 
proofs for both parties: Finds that the defenders were entitled^ 
la terms of the ticket, of which No. 7/1 is a copy» to make 
deductions, on aecount of certain deficiencies, from the price of 
doth sent to them by pursuer, and that it was the duty o£\he 
pursaer, and of the weavers acting under him, either to 
submit to the deductions so made, or to require the cloth to 
be returned for arbitration, in terms of the statute € Geo. IV., 
c. 96: Finds that defenden did accordingly make such de- 
ductions throughout the whole period of pursuer's agency, and 
tbat said deductions were not more fz^quent^ or of greater 
amount during the latter part of said agency than they had 
been at any prerious period of the same: Finds that the pur- 
suer was paid by the defenders by commission, which com- 
mission covered all advances made by pursuer on defenders' 
accounts, and that it was the paivuer's duty, and in terms oC 
the custom of trade in regard to weaving agencies, to send in 
to the defenders the separate pieces of a web as the same were 
finished, and that the defenders were not bound to pay, and 
in point of fkct^ until the subject-matter of the present process 
arose, were never asked by pursuer to pay the price of tho 
woriL until the whole pieces composmg a web had been so sent 
in by pursuer: Finds that in June, 1860, pursuer intimated to 
defenders that the weavers complained of the deductions, and 
woold not part with their work until the prices were paid; and 
that after some coirespondenoe, defenders, on 8d July, 1860, 
wrote to pursuer " to pass the doth himself, and send it in;" 
tbat pursuer passed the oloth accordingly, and paid the 
weavers, but retained the cloth, and ezpimly declined to 
return it until the defenders had repaid to him the money he 
had advanced to the weavers: Finds that pursuer had no right 
so to retain the cloth — his advances being covered by his 
conuuission — and the defenders, according to the custom of 
the trade, not being obliged to pay for any doth until the 
same had been sent in, and found by them complete in quality 
and quantity: Fipds that the pursuer is bound to return the 
doth in question to the defenders before the defenders are 
bound to pay pursuer the price of the same; and that the 
pursuer is not in a position to ask warrants of sale, as craved 
in the ori^nal petition: Therefore, refuses the pnyet oi said 
petition: Finds the pursuer liable in expenses; appoints an 
account thereof to be given in; remits to the auditor to tax 
the same, and reports and decerns. 

NoTX.— It is difficult to see any good reason, so far as 
oonoems the pursuer, "wbj the present case should ever have 
arisen. If the weaver complained of the deductions, it was 
his duty to demand the return of the doth for arbitration, in 
terms of the statute; but not having done this, but having^ 
with defenders' consent, passed the doth, and paid the price 
in advance, why did he not instantiy send it into the defenders 
as he had been in the constant habit of doing ever sinoe his 
agency commenced! Had he done so, there can be no doubt 
thait his olaim would instantly have been adjusted by them, 
and all expenses and delay avoided, as the whde tenor of the 
evidence shows that there was no want of readiness or 
punctuality, on the jMurt of the defenders, in settling the 
claims of Ihdr agents. Certainly the defenders dedined to 
settle the pursuer's present daim until the doth was returned; 
the pursuer also dedining to return the doth until the 
advances made by him to the weavers had been repaid. The 
question, therefore, arises, whether the puisuer was justified 
in refusing to give up the doth until the prioe vis paid; eft 
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whether, on. the other huid, the defenders ymge justified in 
Xtfnsing to jmv until the doth was given up. 

Kow, on tois pcnnt, it seems clear that if any rights of 
letention in regud to Uie doth in question existed, it existed 
not in the pursuer, who was the mere agent who employed 
the weavers, but in the weavers themselves by whom the 
doth was woven. The right to retain work until the price be 
pidd lies with the workman himself, not with the agents by 
whom the workman is employed. Accordingly the weavers 
in &e present case did exercise their right of retention, and 
refused to give up the doth to the pursuer until they had 
received from him the price of their labour. Assuming, how- 
ever, that tiie weavers, in giving up the cloth to pursuer, 
truosferred with it their rights of retention, to be exercised by 
pursuer as against the defenders; in other words, assuming 
that> with reference to the defenders, the pursuer occupies the 
place of the weavers who wove the doth, then this farther 
question arises, namdy, what is the nature of this right of 
retention which the pursuer pleads, and in what circumstances 
can it be competentiy exercised? As to the nature of the 
rights of retention, it is a right which arises as the oounter- 
purt of a contract, in virtue of which right the workman is 
entitied to retain work done in terms of the contract until 
payment be made of the price, in terms also of the contract. 
Tbe right of retention, therefore, must in all cases be regulated 
by the terms of the oontract; and, in the present case, it 
becomes neoeesary to inquire what were the terms of the 
contract between the pursuer and the defenders. These 
terms are sufliclentiy shown in the evidence for both parties. 
I^ was a contract by which the pursuer, on Ms part, under- 
took to get woven into cloth, materials furnished by defenders, 
to make advances to workmen during the progress of the 
work, and to return or send in to the defenders CAdi piece of 
doth as it was completed; while the defenders, on their x>art, 
undertook to pay the pursuer 5 per cent, on the whole money 
appearing on his books, to cover trouble and interest on 
' advances, and to repay to pursuer such advances when the 
same amounted to £20; but in no case to repay any such 
advances until the whole web, on account of which the same 
were made, was sent in complete to the defenders. Whatever 
was the usual practice of the trade, there cannot, it is thought, 
be any doubt that these generally were the terms of the 
contract between the pursuer and defenders; at all events, 
such were the terms of the contract in regard to repayment to 
the pursuer of his advances. Kobert Trotter, who acted for 
pursuer, says, " The defenders were never asked by us to pay 
the work until the whole pieces composing the web had been 
sent in;" and that such was the invariable practice between 
the parties, is apparent from the pass-books produced in 
process. The pursuer's right of retention of the doth, there- 
fore, did not arise until the completed webs were sent in to 
the defenders, for it was not until then that the defenders, in 
terms of the contract, were bound to pay the price. As the 
case stands on record, however, the pursuer has never to this 
day sent iif the doth to the defenders; on the contrary, he 
keeps it still at Ecdefechan, and, in what appears to be direct 
violation' of the terms of the contract, he insists on the de- 
fenders paying the price of work which they have never seen, 
and which, for ought they know, may not exist at all; at all 
' events, for which, under the contract, they were not bound to 
pay the pursuer until they have seen and examined it. It 
appears from the evidence, that Robert Trotter, who acted 
for pursuer, went to Glasgpw after he had advanced the price 
of the work, and asked defenders to go to Ecdefechan to see 
the doth. But this the defenders were not bound to do; on 
the contrary, the pursuer was bound to deliver the doth in 
.Glasgow, and had Kobert Trotter, when he went to Glasgow, 
taken the doth with him, and there tendered the same to the 
defendeis, he would, had the defenders, unless on sufficient 
grounds, refused payment of the price, have stood in a different 
position from what he does in the present process. As the 
case stands, it does not appear that the pursuer had any lien 
4>r nght of retention over the doth so long as it was not "sent 
in" to the defenders, or that he was justified in retaining it at 
■Ecdefechan in the way he did. 

But anuming that pursuer had a right to exeidse the right 
of retention in the way he did, the circumstances do not seem 
to j oBtify its ezerdse. It is a right which can be competently 
exerdsed only in the event of an absolute refusal to pay, or 
inabili^ to pay, or apptoachmg insolvency. None of these 
^jizcumstMioei concnr in this case; for the defenders' refusal to 



pay was only a refusal conditional on the doth bdng sent in— 
a condition on which he was entitied to insist. Boberfc IVotte 
states that his only reason for not sending in the doth wsi, 
that they were not certain of getting their money; he saya, h« 
thought the defenders would not pay, and that his reason for 
thinking so, was former similar denials of payment by de- 
fenders. Now, there is no evidence of any snch former 
denials; on the contrary, the books produced show no audi 
denials, and the whole tenor of the evidence adduced tends to 
ehow that the defendeis were punctual and accurate in regard 
to payments. The pursuer's exerdse of the right of retentiQii, 
therefore, even assuming that he had a right otherwiaa to 
exercise it, was capridoos, and such as cannot be held to bs 
a competent exercise of such a right. 

In the whole drcumstanoes the punoei^s petition &Bs to bs 
refused with ezpeoses. 

The petitioner appealed, and m a reclaiming petition 
pleaded— (1) That the cartom of the trade at Ecde- 
fechan, being the locus of the contract, mnst rule the 
case, and not the coBtom at Glasgow, where the mana- 
factorera reside. (2) That the contract was between 
the mannfactureiB and the weavers, not between tke 
agent and them. (8) That the contract was one aimplj 
at common law, and not nnder the Act 9 (leo. IV. c 
96. (4) That at common law a tradesman is entitled to 
retain his work till payment of his disbazBements, and 
the price of the workmanship, that the agent having 
paid the weavers, their right of lien was tranamitted to 
him as coming in their place, and that be had a lien ia 
his own right, and the agency being at an end, be wm 
entitled to depart from the pieyious course of dealing, 
and retain the doth in security of his advances. And, 
(6) that the respondents had no right to insist upon the 
cloth being sent to Ghisgow without payment or offiw 
of security to the petitioner for his advances. 

The respondents answered— (1) That the course of 
dealing sufficiently established the terms of the oontract, 
and could not be affected by any local custom of trade. 

(2) That the weaving agent was agent for both tiie 
manufacturers and the weavers, and the manuiacturen 
had no connection with the weavers except through him. 

(3) That in case of the weavers being dissatisfied wiUi 
the manufecturers' deductions, they had their remedy 
under the Act of Parliament. (4) That the work 
having, at the request of the manu&cturers, been passed 
by the agent, they could not object, but were bound to 
pay, and offered to pay for the work when sent in to 
them ; that the doth had been taken and paid for by the 
agent acting for the manufacturers, and the weaven* 
lien had thus been extinguished; that the agent had no 
lien until he sent in the doth in terms of his contraet, 
and that, if he had doubts of getting his money, he 
could have personally taken the work to Gksgow and 
delivery and payment might have proceeded simul- 
taneously. And, (5) that the respondents being amply 
responsible for the petitioner's claim, and always punctual 
in thek payments, the action was a device to obtain a 
judgment in Dumfriesshire instead of in the Court of the 
respondents' domicile at Glasgow. 

The Sheriff, on consideration of the reclaiming petition 
and answers, adhered, with additional expenses. 
Act. David Bwabt. Alt. Jamxb H. M*Gk>WAi. 



SHERIFP COUBT tlEPOET?S. 



d9 



5tb JxnxB, 1868. 

SHERIFF COURT, DUNBLANE. 

(SHBBonr Gbahamx.) 

Janet Kettles v. David Lawsok. 

Master and Senrant — ^Damages. — A Servant who has 
been unjustifiably dismissed between terms^ is entitled 
to wages, and board wages, for the full period of the 
engagement. 

This was a claim brought in the Small Debt Court at 
the instance of a farm serrant at Kinbum, Botteams, 
against her master, a farmer there, concluding for 
payment of wages from Martinmas, 1862, to Martin- 
mas, 1868, and board wages from the 11th May, being 
' the date of dismissal, till the last- mentioned term, *^in 
which wages, and board wages, you are liable to me, in 
ooDsequence of your having, on or about this date, 
unjustifiably dismissed me from your service, or other- 
wise, in consequence of your haying, in breach of our 
agieeoient, insisted upon my working in the fields in 
vet weather, or leaving your seryico." The amount, 
which was £15 10s, was restricted to. £12. The Sheriff 
found that the dismiaaftl had been unjustifiable, and that 
the senrant was in consequence entitled to decree for 
wages, and board wages, up to Martinmas, 1863, in 
Tirtae of the contract between her and her master. 
The foUowing are notes of the Sheriff ^s decision in re- 
gard to the amount which the pursuer was entitled to 
in oQDsaquenoe of her dismissal: — 

I have already held that the pursuer had been unjustifiably 
diwniflBed by the defender; and the only question with which 
I haye now to deal, is in regard to the amount to which the 
pursuer is entitled in respect of her unjustifiable dismissal by 
the defender. Is the pursuer entitled to obtain payment of 
wages, and board wages, up to the date of the natural termi- 
nation of her engagement; or is she only entitled to such an 
unount as may fairly be estimated as the actual damage 
incurred by her in consequence of her dismissal from the 
defeuder^s service? I am of opinion that she is entitled to 
wages, and board wages, for the whole period of her engage- 
aeiit. I hold that the contract having been interrupted, not 
by any fault on the part of the pursuer, but by the wrongous 
iu;t of the defender, he is still bound to fulfil his obligations 
under the contract He cannot free himself firom his obliga- 
tions by his wrongous act. He undertook to pay certain 
wages, and to give certain maintenance to the pursuer for a 
certain period, and to these obligations he is still held. It is 
no &idt of l^e pursuer that she is not still occupied in the 
fulfilment of her obligations to the defender, and she is 
entitled to be paid just as if she were. No doubt her 
'dismissal may not cause her much, if any, actual loss; she 
^oay get a situation more agreeable and profitable than her 
^former one; she may get a master whose orders she may not 
«lgect to obey, and by whom her obedience will be more 
highly remunerated ; but that will not in any measure release 
the defender from any of his obligations under his oontiact 
with the pursuer. Wherever thus there is unjustifiable dis- 
Buaaal of a servant, there arises a daim for full wages, and 
hoBid wages, up to the date at which the engagement is to 
terminate under the original contract, and, indeed, cases may 
«aa]y be supposed in which wages, and board wages, will not 
he all for wbidi the master, 1»eaking his contract, will render 
hiuiielf liable. There may be cases in which, over and above 
liability for ibe wages, and board wages due under the con- 
tract, tikore will be further liability for solaHum and damages 
in consequence of iiyury to character, feelings, or personal 
orcumstanoes, as resulting from the uxgusti&tble dismissal. 
^01 there may be cases in which the ui^ustifiable dismissal 
^ 1^ Nivant, and the turning of that servant out on the world 
irithout i«oteoUoS| and with a oharaoter so damaged u 



greatly to iujure, if not to destroy, her prospect of obtaining 
another situation, will entitle the servant not only to wages 
and board wages up to the termination of her period of service^ 
but to further compensation for the wrongs to which she has 
thus been subjected. This, however, though it is not an 
impossible or only imaginary case, is, of course, an exceptional 
one.'' In most cases the unjustifiably dismissed servant who 
is put in possession of her fall wages and board wages up to 
the term of her engagement, will be a gainer, and wiU have 
no further claim upon her master. She will not only have 
the full equivalent for which she agreed to give her services 
during the whole period of her engagement, but she will have 
the unfulfilled time of her engagement at her own disposal, 
and to this, indeed, she is fairly entitled. She has been freed 
from her engagement to her master by his own wrongous act, 
and he has no more chum upon her services. His obligation 
under the contract remains the same whether she enters into 
a new engagement with another master, and thus gains new 
wages, or not. His hold over the servant has been lost 
entirely; for if he has any daim whatever arising from her 
service under her new engagement, there does not appear to 
be any principle for not extending his claim over all that she 
might thus earn up till the date of the termination of her 
original engagement, and this surely would be most unfair. 
Take for illustration the supposition that under her new 
engagement she obtained larger wages than those for which 
she had agreed to give her services to her first master, by 
whom she had been unjustifiably dismissed. Would it be 
fair or reasonable that that master should take benefit from 
the advantageous engagement which his servant had now 
made; would he be entitled to take from her what she had 
gained, even though it should be in excess of what he had 
agreed to give her under the original engagement, and thus be 
an actual gainer by his injustice? Assuredly not. As regards 
her first master, the servant, after the dismissal, becomes her 
own mistress, and upon what she may earn her master has no 
claim. Whether she earns much or nothing, his obligation, 
to the extent of the payment of the full wages and board 
originally agreed upon, remains the same. Such, it appears to 
me, is the law applicable to caaes of unjustifiable dismissal, as 
stated by the institutional authors, and as given effect to In 
the decisions of the Supreme Court. Erskine, IIL 3, 16, 
states the law upon this question to be, that if a master, 
without good reason, turn oS a servant who was entitled to 
maintenance and board in his family before the term agreed 
on, the servant has a right to his full wages, and also to his 
maintenance till that term, and I have been able to discover 
no decision of the Supreme Court in which any other principle 
has been given effect to. The only cases in which full wages 
and board wages have not been allowed to a servant dis- 
charged without fault on the servant s part, appear to be those 
in which the servant's discharge resulted from causes beyond 
the master s control, as, for example, in cases of the master's 
death, insanity, or bankruptcy. 

Act, J. M'LEAir. AU, T. Babtt. 



8th Junx, 1863. 
SHERIFF COURT, PAISLfiY. 

(SHJEBlPrB CAXPBXLL ASD FftASBB.) 



LANa V. Hamilton « 

Bastard-— Custody — A^ment^^CircumstanCes in which 
the custody of pupil bastards refused to the father^ and 
aliment o/£10 yearly decerned for. 

The pursuer, a servant girl, was the mother of two 
illegitimate female children, of whom the defender waa 
the admitted father. The action was for aliment of the 
children. In defence, the defender offered to take charge 
of the children, and educate them, or, on this being 
refused, to pay the nsoal aliment of £6 a-year. Sha 
pleaded, inter a2ta, that the rule for fixing aliment wai 
tU BtatTM of tha mother, and not that of tha fifither, 
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The record was made up by condescendence and de- 
fences, which were onusoally long and detailed. The 
record having been closed, and parties heard thereon, 
the Sheriff-Substitate pronounced the following Inter- 
locator: — 

Having oonflldered the clofled record, productions, and 
whole proceBS, and heard parties' procurators thereon: Finds 
it admitted that the defender is the father of the pursuer's two 
children — Jessie Lang and Jane Lang — ^mentioned in the 
summons, and that he is bound as such to contribute to their 
support: Finds that the said Jessie Lang was born on 25tb 
December, 1858, and the said Jane Laug on 11th Oct., 1855{, 
Finds, that in the drcumstanoes disclosed on the record, and" 
admitted by both parties, the sum of twenty pounds per 
annum is justly due by the defender to the pursuer, as the 
amount of aliment due by him in respect of the said children, 
being at the rate of ten pounds per annum for each child, — 
the same being payable by him until each of the said children 
respectively attains the age of twelve jears complete: There- 
fore deoems against the defender for payment to the puxsuer . 
of the sum of twenty pounds yearly of aliment for the said I 
Jessie Lang and Jane Lang, being, in equal proportions, of 
ten pounds for each child, payable said aliment quarterly, and 
in advance, commencing the first quarters payment of five 
pounds, being two pounds ten shillings for each child as at 
20th January, 1861, and the second quarter's payment of 
same amount on 20th April, 1861, and so forth quarterly 
and in advance until the said Jessie Lang attains the age ol 
twelve years oomplete, and thereafter at the rate of two pounds 
ten shillings quarterly and in advance until the said Jane 
Lang attains the said age: Finds the pursuer entitled to 
expenses, but only subject to modification, and fixes such 
modification at the amount of one-half of her expenses of pro- 
cess, as the same shall be taxed by the auditor of Court; 
allows the pursuer to give in an account of these expenses, 
and renuts the same, when lodged, to the auditor of Court to 
tax and report. 

Note. — ^Two questions occur in this case, viz.: — Ist, The 
amount of aliment payable for each child ; 2d, the period for 
which it is payable. The Sheriff-Substitute feels the difficulty 
and delicacy of deciding these questions, and he has not 
arrived without diffidence at the results embodied in the pre- 
ceding Interlocutor. 

Both parties seemed most anxious to avoid a proof, which 
could only have been relevantly directed to two points, viz., 
— ^the amount of the defender's annual income; and second, 
whether he is at present living "with another concubine ** in 
adulterous intercourse — the first of these inquiries going to the 
question of the rate of aliment ; the second forming a conclu- 
sive objeotion to the defender's demand that aliment should 
cease as each child reaches the age of seven years, he being 
ready then to assume their custody and undertake the whole 
burden of their support. The one inquiry would have been 
most expensive and difficult, and the other most painful; and 
it is thought sufficient materials exist for judgment in the facts 
adnutted on record. 

The decision of the Scottish Courts — ^both Supreme and Infe- 
rior — on this subject are not, perhaps, easily reconciled, and 
the dicta of the Judges are certainly conflicting. But while it 
seems to be fixed that the aliment of bastard chddren shall not 
exceed the measure of the necessaries of hfe, such necessaries, 
i,e, of wholesome food, shelter, and raiment, are dependent, to 
some extent^ on the social rank of the parents, and especially 
the mother, or it may be on the peculiar position in which the 
children may have been placed by the antecedent acts of their 
ikther, and for this reason that the child, for instance, of an 
agricultural labourer shall be supported in health at less cost 
than the child of a woman of high rank — ^many things being 
neoessary to the vety existence of the latter, which to the 
former would be superfluous; and, again, if the father has for 
years brought up his bastard child in a style of comfort and 
luxury, and has provided for its education in a much more 
liberal way than the law would have compelled him to do at 
the date of its birth, such father shall not be allowed all at 
once to cut down the allowance for its maintenance to the 
smallest sum known in the Court, always asasuming that he is 
quite able to make a more reasonable allowance. He has, in 
tact by his own conduct, created a kind of fictitious necessity 
with zeference to the scale of the child's aliment, and must 



be so fiftr bound by it. Again, the father cannot meet the 
daim for aliment by oflering to undertake the custody of the 
child even if it be above seven years of age, provided there be 
in his own conduct such moral blemishes as make it contnry 
to the child's interest to be placed in his hands. On the other 
hand, the Sheriff-Substitute cannot find any "warrant for odd- 
tinning the decemiture for aliment for a funale pupil beyond 
the period of her puberty — twelve years — onlen sicksea, v 
imbecility, or something of that sort, can be alleged. If the 
two children in question, or either, should be inopadteted, 
when they reach that age, for supporting thenudvei, a renewed 
application, proceeding on that allegation, can then be nude. 

As to the grounds on which the rate of aliment hu been 
fixed in this case, the Sheriff-Substitute may observe that in 
this, as in many counties, the minimvm aUnwance— evea in 
the lowest dass of society — ^for the aliment of a bastard child, 
is £6 per annum, and a somewhat higher sum has usoallj bea 
allowed where the parents belonged to a higher cila8Br--ai£S 
for a shopkeeper, with a sucoeufnl vUlage trade, and even 
higher where the social mark or wealth of the parties aatho* 
rised it. 

Here there seems to be no doubt of the ability of the deiB' 
der. He is a Town Counoillor of the Burgh of Jehnstne^ 
and the pursuer says he has an income of not less than £U00 
a year. He does not admit this, but declines to say what ha 
income amounts to; and, in point of fact, confesses that be s 
in extensive business, and easy drcvmstanoes. BatUstadi 
is that of a pawnbroker; he obviously lives in a somewhit 
mean style ; and his children are bom of an adalteroos iBte^ 
course with a maid servant, who had previously had a baitiid 
chUd to another man in her own rank. The social iWiiiof 
both parties, therefore, is humble enough, and the mere ftctdf 
the father being rich, even if held as proved, is very immafcB- 
rial. But, then, from the time the two chUdren in quettioa 
were bom, and down to a very recent period, the defeodn 
cohabited generally with the pursuer, and even when not xeii- 
dent with her, provided, on a pretty liberal scale, for the niv- 
ture of these children; they seem to have been carefully leued, 
and eventually put to school. The pursuer says she reoeind 
for herself and her two children money equivalent to £60 pff 
annum, besides being put in the way of earning something b/ 
keeping a shop. The defender admits he gave aboat £1 » 
week in money. In short, till the parties quarrelled, the dal- 
dren were not badly off. The mother, too, from being ft 
domestic servant, became a householder, and is now caoying 
on the business of dressmaking. In the whole circanutanoH, 
the sum of £10 a year for each child, which the defender » 
quite able to pay, seems the smallest sum that can be awsided 
against him. 

The autobiography of the defender, which he has chosen to 
write in his statement of facts on record, certainly presents ft 
strange medley of vanity and moral obtuseness; bat indepen- 
dent of this, the fact that the defender is a married M 
whose wife is still alive, though living separate from him, vn 
that the children were bom during his marriage, is thooght to 
be sufficient to prevent him from claiming their custody, espe- 
cially as they are both females. K this had not been enooA 
the Sheriff-Substitute must have allowed the pursuer a pioot 
of her averment that the defender is now living in adoltoy 
with another woman. It is not said that there is anythmg 
exceptionable m the pursuer's present conduct or mode of hfe 

As to expenses, the Sheriff-Substitute cannot inquire into 
the extrajudicial attempts at settlement by the parties' or tfas 
defender's verbal offers. The pursuer was entitled to brag 
her action. The amount consigned by the defender to meet 
her claim is too small; but^ as the pursuer^s demands Mva 
been held excessive, she has only been allowed one-half of htf 
expenses. 

This Interlocutor was appealed, and parties' procon- 
tors having been heard, the Sheriff pronounced the fol- 
lowing judgment : — 

The Sheriff having heard parties' procurators pn tbe defa* 
der's appeal, and considered the appeal for the porsuer, ni* 
avizandum, and considered the productions and whole i**?* 
Recalls in hoc stattt, the Interlocutor appealed against, »PPJ^ 
the record to be opened up, appoints the pursuer to set law 
on record, by an addition thereto, the fiacts and ®""*^*^2! 
upon which she maintains that the offer made by the ^l^S 
In the seventh article of his statement of fiioti ia not a r 
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f to the claim for the aliment of both or either of the 
duldieD, and that within fourteen days from this date, and 
•(ipoints the defender to answer snch additional statement by 
ih« pnnnier within eight days thereafter, and on the said state- 
auDt and answers being so lodged, appoints the reoord to be 
aguo dosed: Finds the pursner entitled to aliment €id interim 
a each of the said children at the rate of six pounds per 
iimmn, begimiing the payment of the said aliment as at 
tvntieth January, eighteen hundred and sixty-one, and the 
noond quarterns payment being at twentieth April, eighteen 
Inmdied and sixty-one, and so forth quarterly and in advanoe 
vntil final decree has been pronounced in this cause and de- 
eons: Grants warrant to, and authorises and ordains, the 
derk of Court to pay to the pursner the sum of nine pounds 
Morigned in his hands by the defender, the same to be held 
M put payment of the inteiim aliment now awarded and 
deonnedfor. 

Nofi.~In the case of Corrie v. Adair, 24th February, 1860, 
it was held that the obligation of a father to aliment an iUe- 
gttimate child was discharged by an offer on his part to the 
mother to take the child into Us own family. But it was 
Ud dcfwn in that case that such an offer by a father will only 
bs heU a discharge of his obligation to aliment if, in the 
opudon of the Court, the offer ought tn ih* eireumtUmeet to be 
aoeBptol 

The defender here has made such an offer, to which the pur- 
mr has replied — "The defender is the last man morally quali- 
fled to have the custody of little children, especially females, 
tnd the pursner would rather starve than entrust than to him. 
He has got another concubine, and it is believed at least 
notfaer ehild." There is no spedfio reply by the defender to 
ttii avennenk He merely says at the end of his statement 
that he denies the pursuer's statements in her answers ''in so 
&r M incouBiBtent with the defender's statement of facts." 
Kow, the above averment as to the defender at present living 
with sQoUier concubine is not inconsistent with anything in 
the defender's statement of facts, and the averment therdbre 
nigfat be held to be admitted. But it was eameetly contended 
•t the debate that this was not what was meant by the general 
dnial, and the Sheriff is willing not to tie down the defender 
to sny very strict construction. 

Hie state of the record upon the matter is unsatisfactory. 
The poTBuer must give the new concubine's name if it can be 
foond, and state whether she lives in family with the defender. 
Ihe defender, also,- must state in his answer whether he 
inteods to keep the two chUdien, in the event of his offer being 
mtsined, in his ongi house, and who la the person that pre- 
NDtly keeps it for him. If the averments of parties are rele- 
vut, and are oontradictory of each other, of course a proof 
Bort be allowed. 

The papers ordered haviDg been lodged, and the 
ncaid again cloeed, the Sheriff-Sabetitute thereafter 
pnmoonoed the following Interlocutor: — 

Having considered the reoord as now made up and closed 
of new, with the productions and whole process, and heard 
pvties' procurators thereon: Finds it admitted that the defen- 
<i« is the father of the pursuer's two children, Jessie Lang 
lad Jane Lang, mentioned in the reoord; and that he is bound, 
IS rach, to contribute to their support: Finds that the said 
Jmae Lang was bom on 25th December, 1858, and the said 
Jane Lang on 11th October, 1855: Finds, for the reasons set 
forth in the subjoined note, that the pursuer ia not bound to 
^^oept the ofier made by the defender in the seventh artide of 
Ail statement of facts, as explained by the fourth article of his 
ttiwen to the pursuer's statements added to the reoord under 
^Sheriff's order of 2d May last, viz., to remove the diildren 
^ the custody of the pursuer, with the view of providmg 
^ their education and maintenance by placing them under 
the charge of Mrs John Campbell, but that Sie pursuer is 
e&titled to insist in her present demand for the aliment of her 
*ud children: Finds, that in the dicumstances disclosed on the 
'Boord, and admitted by both parties, the sum of twenty 
pounds per annum is justly due by the defender to the pursuer, 
H the amount of aliment due by him in respect of the said 
^Idren, being at the rate of ten pounds per annum for each 
child— the same being payable by him until each of the said 
»eipe^^ attains the ace of twelve years complete: There- 
we deoerns against the defender for payment to tiie pursuer 
of-ihe iiBQ of tiraity pounds yearly of aliiiieiitfor l&e laid 



Jesme Lang and Jane Lang, being, in equal proportion^, of 
ten pounds for each child, payable said aliment quarterly, and 
in advance, commencing the first quarter's payment of £5*-> 
being two pounds ten shillings for each child — as at 20th Jan- 
uary, 1861, and the second quarter's payment of same amount 
on 20th April, 1861, and so forth quarterly, aiAi.in* advance, 
until the said Jesde Lang attains the age of< twelve years 
complete, and thereafter at the rate of iwo ponnds ten shil« 
Ungs quarterly, and in advance, nnt% th^Lsaid Jane Lang 
attains the said age: lElnds the ^urHtsr ^entitled to expenses, 
but only subject to modification, wV fixes said modification 
at the amount of one-ha^C of W .ea^penses of process incurred 
prior to the date of tht^Sfateiff-Suostitute'B Interlocutor of 25 th 
February, 1862, the fibBsd^ being entitled to full expenses 
subsequent to Bitfdvdat^^all as the same may be taxed by the 
auditor of Odrt; ailows the pursuer to give in an account of 
her expenseV^A remits the same, when lodged, to the aodli- 
tor p£ Qdurtto tax and report. 

l^TK^-^the Sheriff-Subititute has arrived at the above 
decision by applying, as he believes himself entitled to do, the 
eaceVcise of his diBcretion to f the special droumstanoes ascer- 
tained by the admissions of parties. 

The l^eriff-Subetitute is aware that daims for the aliment 
of bastards may be met by an offer on the part of the father 
to undertake personally the custody and maintenance of such 
(diildren, provided the Court is satisfied that the interests of 
the children are not prejudiced by such an arrangement. 

It might well be doubted in this case whether any Court 
would sanction the removal of the children in question from 
their mother, the puzsuer, against whom nothing is really 
alleged, except her having given birth to the two unfortunate 
adulterine bastards thenuelvee, with a view to pladng them 
in the fiamily of such a man as the defender admits himself to 
be. But the Sheriff-Substitute has no desire to enlarge on 
this aspect of the case, nor is it necessary for him to do so. 
For the defender now says that his intention is ''to give up 
housekeeping for an^ indefinite time: to abandon any fixed 
domicile in Scotland; and to travel abroad fbr the benefit of 
his health." At the same time in preference to paying ali- 
ment to the pursuer for the support of her two chilrden she 
has had by him, he states it to be his intention, if they are 
made over to him, to board them with Mrs Campbell, a respect- 
able lady in Bothesay, and to have them educated at a pubUo 
academy there. 

But is there any sufficient grounds for compelling the mother 
to assent to this arrangement? In the first place, the defen- 
der is avowedly about to withdraw for an indefinite period 
from this country, and he does not now state how lus proposal 
to board and educate the children is to be enforced against 
him, or how they are to have the benefit of any parental super- 
vision at all — ^the very place he has selected for them being at 



the opposite side of Scotland from that in which their moti 
resides; and, in the second place^ although the offer inight» 
if accepted, be the means of providing tiie children witii a 
higher intellectual training than the pursuer can afford to give 
them, still they would be deprived of that maternal care which 
ii more valuable than any mere scholastic discipline. Had 
the pursuer been now leadlxng a profligate life, the case might 
have been different, but there is no impeachment on her pre- 
sent conduct; on the contrary, she seems to be striving to sup- 
port herself by honest industiy. 

On the whole, the defender*s offer appears to be put forward 
more from animosity to the pursuer than from regard to her 
children, and the Sheriff-Substitute cononves that tiie pursuer 
is under no obligation to accept it. 

The Sheriff-Substitute has seen no reason to change the 
views as to the amount and duration of the aliment, or as to 
the modification of the expenses allowed to the pursuer, which 
he took occasion to express at considerable length in the note 
to his Interlocutor of 25th February last, and he accordingly 
begs leave to refer to that note as explanatory of his present 
decision on these points. 

This Interlocutor was appealed, and haying again 
heard parties' pErocurators, the Sheriff pronoonoed the 
following judgment:— 

The Sheriff having made avizandum with the debate, and 
considered the whole process, for the reasons stated by the 
Sheriff-Substitute, diBmiHses the appeal, adheres to the Inter- 
locutor appealed against, and deoezns: Finds the pursuer 
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tntitied to additional expeiuei^ and allowi tha acoonnt thflnof 
to bo added to the aoooont of expemiee found doe by tlie 
SheriiF-SabetitQte^ and to be aoditad and leported oo under 
the aame remit. 

iter. BOBBET MACfABLAVB. 

AU. J.efik«l|oLMBB and Tboxab MaoRobibt. 



^^•'iiyBjfwxM, 1868. 
SHEBIFF* '^d^RT, GLASGOW. 

A. ».**.•'/..••. . 
Tnirt, Proof of— 1696, c. 5.-^1 party tVfi «iB«e »« 
examined a$ a witness. Held ampeihi'f^* ask him 
whether a conveyance held hy him from tltLxhpnefy jd/ 
certain properties, in respect of advances, wcls unierstq^, 
to he a mere security , and that he was to denude on paif 
ment 
DiBpodtion— £'x facie, abaolute— Security.— 3^ holder 
of a deed^ ex facie absolute, hut in security only, not 
liahU to a tradesman for work done on ffie heritable sub* 
jects, on the exclusive employment of those who had the 
radical right in (he subjects. 
This was an action by a wright and builder in Glaagow, 
for payment of (1.) £229 Is 2d; (2.) £10 Ss 4d; and (8.) 
of £3 17s 6d — ^the amount of three seyeral acoounis for 
work done and materials furnished by the porgner for 
Hie behoof and benefit and on the account of the defen- 
der, in connection with certain properties of which it 
was alleged the defender vros heritably vested as absolute 
proprietor, under deduction of £164 lis paid to account 
at sundry times. The defence was, a denial that the 
accounts sued for were incurred for work done and ma- 
terials furnished by the pursuer for the behoof and benefit 
and on the account of the defender, or that the defender 
ttther employed the pursuer to do the work or is in any 
way responsible for the same. (2.) A denial that the 
defender is proprietor of the subjects on which the 
alleged work was done. (3.) That the pursuer held 
bills from the proprietors (named) of the subjects, and 
whom the pursuer accepted all along as his debtors to 
the extent of upwards of £100 in payment and satisfac- 
tion of the balance of said accounts, and that quoad the 
defender the accounts were discharged. 4. The accounts 
sued for are overcharged, and on a fair accounting it will 
be found that the pursuer has been fully paid for any 
work done. The record, which was made up by conde- 
scendence and defences, having been closed, a proof pro 
ut dejure, et habile modo was allowed to both parties, and 
to each a conjunct probation. 

In the course of the proof, tiie defender was examined 
as a witness, and was asked. Whether the said convey- 
ance (a conveyance by the proprietors to the defender in 
respect of certain advances he had made to them) was 
understood and agreed to be a mere security for the ad- 
vances, and was he (the witness) to denude on repay- 
ment of said advances? To which it was objected as 
incompetent, in respect the proposed condition went to 
qualify by parole the effect of a written document in the 
witness's favour. The interrogatory and objecticm were 
taken to avizandum, and thereafter the Sheriff-Substitute 
pronounced the following Interlocutor:— 
Having oonaideMd the interrogatoiy put to the defender 



under his eiamination m a witnev in his proof«ia<iaaf m 
page 2d of nid proof, with the olgeetioiia to aaad inten 
io^: finde, that under the Aei 1696, eap. 25, whet»»] 
■lande in a deed as abeolnte^ it is inoompetent m anyquai 
between the gianter and gnatee to prove that the right wm 
granted only in trost, exDeptbythewritoroathofthegraBteec 
but Ilndt, that as in qnestioDB between third partiei» to which 
tiie aaid Aot does not apply, it is competent to prore the 
qoalifioatioQ of tmet pro ut de jure: Finds, that in the pre- 
Boit case, the pueaer had nothing to do with the gnntin|r te 
the defender of the €a; fade abtoliito convevanoe referred to 
in the intvrogatory, and the pwraer is a thiid party in any 
qoestiMi as to the true character of said oonvejanoe: There- 
fore, and under reliBreBoe to the annexed note, repels the ob> 
jectkmB, and appoints the case to be put to the diet^oUy that 
a new ^et of proof may be fixed. 

KoTB.->In the case of Seott v. Gifin^ Kovember 16, 188S^ 
the Lord Prerident stated the Uw on the matter now at Msoe 
as foUows— "The Trast Stotato of 1699, cap. 25, only rablfls 
to dedarations of troit between m tmster and a tanstee^ aaA 
as between these partiei, the statato imposes a sinat limitotinB 
of tiie mode of proof," whidi shall he competent to any tmslab 
Under that statute^ a party constitating a tnn* in the penon 
of another ii aware ol the limited proof of faost to wUch he 
is thereby confined, and such limitation occasions no hardship 
to him, since it ii the result of his own aet^ and he loresaw iL 
Bat if any third party has an interest to prove the ezi 
of a tmst, notwithstanding an ex fmck ownenhip^ the i 
does not apply to him. It does not constrain him to . 
tmst only hj adducing a writ which he had not originaDy any 
means of taking at tlM constitntion of the tmst, or by means 
of the oath of a party whom he had never trosted. A thiid 
party whose interest it is to unveil the true charaotor of a 
simulato transaction, and to prove the eiistence of » trosti 
" notwithstanding an appearance of ownership has a ngfal t» 
establish this pro fit dejure. The old law, as appears from 
Stair, allowed to all parties a proof of trust pro ut de jmt; 
but the stotato 1(U)0, o. 26, Hmited this proof on all questioas 
between truster and tnistee. The limitation, however, deei 
not extend to questions with third .parties." This sto t e n wnl 
of the law is supported by various decisioiis. Hius in Wihswk, 
16th November, 1827, it was held that "It is competent to 
prove the existence of a trust as between two third partiss 
pro ut dejure, and that the Act 1696, Inniting tiie mode of 
proof to the writ or oath of the trustee only applies to prop« 
dedanvtors of trust by the truster or thoee in his right i^ainrt 
the trustee." Again, in Miller, 7th March, 1843, where the 
defender averred as here that although the disposition in his 
favour was ex facie absolnte, the subjects had not been sold to 
him, but had been conveyed merely in security of advanosi 
he liad made to the punuer, the Court held that the defender 
was entitled to instruct the character and reality of the traos- 
actioD, and that in doing so he was not to bo restricted to tbe 
writ or oath of Uie pursuer. In his work on evidence, Mr 
Dickson says broadly, sec. 580, '' A person may prove pro ut 
dejure that an absolate right in his favour is only a trust.* 
It will at the same time be observed, that it is only the com* 
potency of the admission of parole testimony that is disposed 
of by the above Interlocutor. Whether the proof when com- 
pleted will be sufficient to make out the defender's averments 
is another matter. In Brown's Supplement voce Trust, VoL 
v., p. 631, the author says — " It has been found by several 
Ute decisions of the Court, that Trusts may bo inferred from 
drcumstances, and this notwithstanding the Act 1696. The 
decisions have not gone the length that a Trust can be proved 
by parole evidence alone ; but parole evidence will be received 
in part, and joined to written evidence or documents, will 
make out a Trust effectuaHy." This is what the defender 
undertakes to do here; and as the pursuer's daun against it 
is founded on the apparent character of the conveyance he 
holds to the subjects for repairs on which the claim of tbe 
pursuer arises, injustice might be done if the defender were 
excluded from a proof at large, to show what in reality tbs 
nature of his connection with these subjecto is. 

This Interlocutor was appealed, and after a hearing, Sir 
Archibald Alison pronounced the following judgment:— 

Having heard parties' p ro c m- a t ors under the punoer^s i^tpeil 
against the Interlooiitor repdling the objections to the qosrtiA 
put to the defender as a witasss undar his nTainfai>timi ia Ui 



8HEBIFF OOTTET BEPO&T& 



ioft 



pnof-iihobkf <m page seoond thereof, and the objeotioiis to 
■id iB te n x^igatuty, adheres to the said Intsflocator for the 
tmma stated by the Sheriff-Sabetitate, and for this additional 
won, that the qneetion here put to the defender himeelf, aa 
a witM^ the holder of the deed A faeie dbwlnte, whioh is 
BOW aUfljged to have been granted in eeonritj of a debt merely, 
nd not to a third party, so that the proof is not so muoh by 
pifole as by the party's own oath, the grantee of the deed 
afaek absohite and the defender in the suit, but reeerTes all 
qwstions aa to the effect to be given to the oath of the do- 
under, as emitted m rem siiosi, and tending to qualify or cut 
down a written instrument in lus own foTonr: And on the 
qmsfeiaB pat to the witness, N — , whioh is not objected to, 
adheiss to the Interloontor of the Sheriff-Sabstitate, under 
wtfation of all objeetioos to credibility; therefore dismisHm 
thes|ipeaL 

Nofi.-^T1ie party to whom the question objected to is here 
propoaed to be put, is the defender in the cause, the holder of 
tlie deed ex facie absolute, who tenders himself as a witness to 
prove that in reality the deed was granted in security of debt 
nerely. It would unquestionably be competent for the pur- 
ner to prove by the defender's oath, as the holder of the writ, 
tte real nature of the right with which he was vested, and 
Ihafc ifc was in trust or in security of debt only; and by parity of 
NHon it most be competent for the defender to prove by his 
own oath vdlecU qvaiUumihAi the deed, though ea;yacie absolute, 
«H in secuiity merely, under reservation of course of all 
aoeriioDs aa to the eflfoct to be given to the oath of the 
wsnder as a witness in his own cause. 

The proof buying been dosed, and parties' procuraton 
beud, the Skeriff-SabBtitate pronounced the following 
Interlocutor:-— 

HsTiog heard parties' proouzatois, and resumed consider- 
lin of the proo^ productions, and whole process: Finds that 
it wii admitted at the debate for the pursuer that he had 
bOed to establish any ground of action against the defender 
for payment of the thud sum concluded for in the summons, 
OS aooount of work done and materials furnished in connection 

^Hh a property situated in ■ Street — seeing 

that the account applicable to said property is dated Feb. 8, 
1860, whilst the ex faeie absolute conveyance to the property 
is the defender's fovour is not dated till 19th July following: 
bot Finds that under deduction of the amount of said account^ 
beng £3 17s 6d, the pursuer still insists against the defender 
for tiie balanoe said to be resting owing on the other two 
Moonnts set forth in the summons, amounting under said 
deduction to £7i l(Ss 6d: Finds that during the period the 
voile was being done, and the materials being furnished, for 
the price of which the sud balance remains, the defender 
itood veeted as ex facie absolute proprietor in the properties 
is connection with which the charge is made: Finds, however, 
tUt the pursuer was not employed by the defender to do the 
voile or make the furnishings, but by J. k J. N — , mentioned 
hi prooesB, who had previously acquired the said properties, 
•nd the pursuer throughout his whole operations believed that 
the aaid J. ft J. N — were the owners, and transacted with 
dMonsIone: Finds that the pursuers whole aooount has been 
paid by the N — s,Jwith the exception of the above balance, 
ttd he now holds aooeptanoes of the N — s which more than 
cover the said balanoe: Finds that the N— s are not bankrupts 
M &r as the proof instructs, and have not asked to be settled 
with by a composition, but were obliged in September, 1861, 
tooniTe time from their creditors, and have not been able to 
pay in f oU since: Finds that the pursuer having discovered in 
October, 1861, that the defender had obtained an ex facie 
absohite conveyance to one of said properties on 20th October, 
1858, and to the other on 19th March, 1859, sues him in this 
action for the said balance, on the ground of his having been 
mrim, SB owner of the work done: Finds that the defender 
STinsd in defence, inter alia that he was not, and never had 
been absolute proprietor, but that he held merely in security 
of certain advances to the N — s, in whose favour he was 
boond to divest as soon as said advances were repaid: 
fhids that the defender has proved partly teripto by certain 
of the productions in No. 9, and also by unoontndicted parole 
Mmony, and by the iriiole facts and droumstanoea of the 
M^ that the above averment is consistent with truth, and 
whihM aotethiv imaifilla midpiopwtiM thanto th« 



amount of the advances: Finds that there is no evidence to 
show that the properties would not have realised the advanoei^ 
in respect of which they were conveyed to the defender befor« 
the pursuer was empbyed to make alterations or repairs on 
them, and there is consequently no evidence that the defender 
was in any way interested in or lueral^u by the said opera- 
tions, however muoh the reversionary interest of the N — a 
may have been thereby increased: Finds, in point of law, 
that there is no authority for holding that a party in the 
position of the defender is liable to a tatdesman for the value 
of work done upon heritable subjects on the exclusive employ- 
ment of those who have the radical right in said subjects: 
Finds it, on the contrary, settled by the case of the h^ of 
Bobert SeUnf, June 5th, 1795, Mor., p. 18488, that the trades- 
man in such circumstances has no claim on the fiductaiy 
holder — the rubric of the said case being, "A person holding 
an heritable subject in trust, and having a right of retention 
over it for debts owing to him by the proprietor, is not liable 
for the claims of tradesmen for meliorations made upon it by 
desire of the latter:" Finds further, and sepoftUim, that the 
pursuer having taken bills from the N — s as payment in fuU 
of his account, and having granted according to agreement^ 
(see his letter in No. 9,) renewals of tiiese bills, and there 
being no evidence that they will not be ultimately retired by 
the N — s, is not in tihdo to insist against the defender, even 
although he could otherwavs competently do so: Therefore, 
and under reference to the annexed Note, sustains the 
defences, and assoilries the defender: finds the pursuer liable 
in expenses, allows an account thereof to be given in, and 
remits the same to the auditor to tax and report, and deoerna. 

NoTK.— It was settled by the Interlocutor of 14th AugosI 
last, adhered to on appeal, that the defender was entitled to 
proves jpro ut de jwre, that the ex facie absolute right in his 
flavour was held by him in trust It was admitted for the 
pursuer at the debate that the parole proof showed this, but 
the fact does not rest upon parole proof alone, as the written 
adminicles and the whole course of dealing between the 
defender and the N-hi corroborate the oral testimony in the 
strongest manner. It was laid down in Taylor, 14th Nov.» 
1833, that a writizig, though informal, which acknowledges a 
trust, may prove it; and in DingwaU, 6th June, 1822, that 
trust may be proved by the real circumstances of the ease— 
(see also M'Laren on TnuU, Vol. I., p. 38}. The defender's 
position being thus ascertained, the case of the Beire of 
Robert Sdby is conclusive of his non-liability to the pursuer. 
It was there held that tradesmen making repairs on property 
not being credUoree hypotheoarii, it would be extending too 
fiar the operation of the rule nemo ddbtt loeupletare aliena 
jadura, to apply it to persons who were substantially in the 
position of heritable creditors, even although their " security 
was rendered broader by meliorations made at the desire of 
the proprietor." The same thing had been found in the pre^ 
vious case of Burm, Mor., p. 13,402. The decision mahily 
relied on by the pursuer was that of Clerk, 20th June, 1850, 
in which it was held that an ex fade absolute proprietor, 
with an unrecorded back-bond, being infeft as the vassal in a 
feu, though he only holds in security, is liable to the superior 
in all the obligations incumbent on the vassal. But that was 
a widely different case from the present The superior is 
heritably and preferably secured in the subjects for all the 
prestations exigible by him, and it is impossible for the vassal 
for the time being to disconnect himself from such obligationa. 
But here the defender has no real right or lien in &o pro- 
perties, and it is only on the principle of the defender having 
benefited by the work and furnishings expended that the 
pursuer can maintain any claim. Now, as the defender ig 
not the proprietor, and as, for aught that appears, the seooritr 
winch tl^ subjects afforded was sufficient beifore the pursaerv 
operations, he (the defender) has l^een in no respect lucratOM 
by them. K the reversionary interest of the pursuer's debtoi% 
the N — s, has been broadened by what the pursuer has done^ 
he has it in his power to a(]y udge such reversion; but there wea 
no privity of contract between him and the defender, either 
direct oit Jietione jurie^ The pursuer, therefore, must look to 
the N— s, with whom he has all along dealt^ who admit thtdr 
liability, who are not bankrupt, and whose paper he holds. 
[ThiB case ia under appeal] 

Act. David Hanhat. AU. Aun, Watt, 
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20th Jxnsm, 1868. 

SHERIFF COURT, PERTH. 

(Mb Shkbivf Baboiult.) 

Michael EsxaAN, o. The Scoiubh Coxtbal 
Railway Co. 

Qgnier — Damage*— i>amntim /ata2e— Mercantile Law 

Amendment Act, 19 and 20 Vict., c. 60, sec. 16. — 

EaUway company held UahU far loss of goods by acd' 

dentaljire. 

The ciTcamstanoeB will be found fully detailed in the 

Sheriff-Subatitate's judgment, which is aa follows: — 

The pursuer sues for ''£9 5b, being the value of 26 hundred- 
weight, 1 quarter of a hundredweight, and 20 pounds of rags 
delivered by the pursuer to the defendera at Perth, on or about 
the 18th day of October, 1862, for oonvejance to Bingiey, 
Yorkshire, and there delivered to Messrs Immanuel &,S<n^ 
but which the defenders have failed to so convey and deliver." 
It is admitted that certain rags were received by the defen- 
ders from the pursuer early in the morainff of Saturday, the 
18th October last. The rags were contamed in bags, and 
about ten o'clock in the morning were deposited and arranged 
in two trucks on the loading^bank. At one o'dodE the trucks 
were covered with tarpaulings; at four o'clock these were fixed 
down; tod at seven o'clock in the evening a person in p assing 
disoovered tibat one of the trucks was on fire. Hie rags were 
immediately removed and spread on the loading-bank, and the 
flames extingushed. Hie fire appears to have commenced on 
the tier of bags second from the bottom, and to have burned 
upwuds until it reached to the top, where it burned a hole 
in Uie tarpauHng. A portion of the side or comer of the truck 
was charred. 5n the following day (Sunday) several ludfer 
matches were found on the loading-bank amongst the rags. 
All these had been ignited at the ends where the inflammable 
matter had been attached, but not one (^ them was charred in 
the wood, and not one was found in an entire state. 

It is proved that the rags were carefully pdcked in a riddle, 
piece by piece, and then liud aside in a heap, and immediately 
transfeired to the bags, and removed in carts to the railway. 
It is proved that two of the women engaged in the process of 
piddng are smokers (even when at work with such materials), 
and they are accustomed to purchase and carry small quanti- 
ties of lucifers of the ordinary description; but all the workers 
swear that no matches were or could have been in the rags 
when picked. However, it is possible that matches— either 
entire or after being used — ^may have found their way aociden- 
tally into the mass before bding bagged. It is proved that 
lucifers are frequently found in the pockets of men's apparel, 
but seldom or never in those of the softer sex; and it is proved 
that the rags forming the consignment were of the feminine 
gender. It is proved that a strict order exists prohibiting all 
the railway employees from smoking ^riiilst at work, which it 
is hoped is explicitly obeyed; but it is proved that farm-ser- 
vants and others bringing loads to the loading-bank are not 
tinder this self-denying ordinance, and are very likely to exer- 
cise their liberty. It is proved that the line of the Dundee 
Bailww^ approaches dose to the loading-bank, as the Sheriff 
has seen, who has inspected the locality, and seen the place 
where the trucks stood on the occasion of the conflagration. 
It Lb proved tiiat locomotives are frequently passing and re- 
passing on the Dundee line close to the loa<&ng-bank, though 
then in slow motion. 

The Mercantile Amendment Act, 19 and 20 Vict., cap. 60 
(1866), clause 16, assimilates the law of Scotland to that of 
England on the matter of carriers being liable for accidental 
fires. The dause is the following: — ''From and after the 
passing of this Act, all carriers for hire of goods within Soot- 
Umd shall be liable to make good to the owners of such goods 
all losses arising from aoddental fire while such goods were in 
the custody or possession of such carriers.'* Looking dcsely 
at this enactment, it does appear to the Substitute (though not 
pled at the bar) that though the defenders had proved their 
position, that the fire had originated by matches, whidi had 
found their way into the rags in the pursuer^s premises before 
removal to the defenders' station, still the fire would have been 
•ooidmtiai aud thscefm Ibey an liaUa nader the ttatuto, 



Nothing oould cany th«m out of the dause but actual wfm^ 
Hon to bum the rags, or perhaps such very gross ca r eksBa a s 
as to amount to ch^ of the highest degree on the part of ths 
pursuer or his servants. But were the defence alleged rele- 
vant to dude the statute, the Sheriff is by no means satisfied 
that the defenders have zoade good their defence. 

Ist, The Sheriff is satisfied that sponUmeom eombmUon with 
such materials, and under the whole drcumstanoes, is whoQy 
predttded. On this branch of the case he has taken the 
opinion of Becior Miller, of the Perth Academy, who has sob* 
jected the points to actual experiment^ and hia aUy-written 
opinion is submitted to the parties. 

2d, He is not satisfied that there were Indfera in the bsgi 
when sent from the pursuer's premises. 

8d, He is not satisfied that the Indfers found on the loadu^ 
bank were in the bags^ and occasioned the oonflagration. 

4th, Had even some lucifers been found amongst the mgi 
charred, or some with their igniting matter still at t ached, thm 
might have been some sutpicton thatludfors had been the instra* 
meats of the fire; but all of these found being diadiarged on 
the points, and not one of them diarred, estabhshee their inno- 
cence, and tends to show that they had been exploded "cast- 
aways" either on the loading-bank, or it matters not whether 
thrown away by the pickers, when incapable of further use to 
them, or of mischief to any person or place. 

5th, The Sheriff is of opinion that the ludfers, with igneov 
matter, could not have taken fire without friction. He ii 
doubtful if the tramping down the bags at 10 ▲.]£. could have 
inflamed them; but even conceding this^ it is impoesible to 
reconcile that with the proved fact, at a place so open and so 
public, no symptom of fire was felt or seen from 10 A.M to 
7 FJC., though the very truck was virited and overhauled at 1 
o'dock and agun at 4 o'dock. 

Lastly, The contiguity of the trucks to the line of railway, 
on whidi locomotives were frequently going and comini^ u 
quite suffident to account for uie fira, by reason of a spark 
interjected underneath the tarpauling some time during the 
course of the forenoon. The pursuer is therefore entitled to 
prevaiL* 

The following is the opinion of Dr Miller above it* 
fenred to by Dr Barcky: — 

1. Spontaneous oombustion was impossible, aa cotton--' 
whether wet or dry— is not liable to it, and worated is still km 
combustible than cotton. Spontaneous combustion, says Dr 
Grr^gory, does not take place except in cases where cfaarooal 
powder or tow and ootton steeped in oU, as often ha^iens in 
certain manufactories, are set fire to by the oxidising agancj 
of the atmosphere. See note to Liebig's Chemistry, by Fko- 
fesBor Gregory, page 810. See also Dr Henry's Chemistay, 
II. 262, (tiaH, J<mmal, v. 867. 

2. If the rags had been put into a state of combustion at 
ten o'dock, by being trampled down, the smell must have been 
perceptible by one, and a forliore by four, as although coUon 
does not emit much odour when burning, worsted — ^with which 
it was mixed — ^would have evolved a very powerful one. / 
have proved this hy experiment. 

8. Although the rags had been mixed with ludfer matdiei 
of the common kind, no trampling would have kindAcMi them. 
I have taken a bundile of cotton rags, the more combustible of 
the two components, and baring tied up a considerable nnm- 
ber of matches in it, so as to have sometimes even three or four 
together, I have trampled it under foot, on a hearthstone, to 
as even to break some of the matdies to pieces, and left the 
bundle for hours exposed to the oxidizing infiuenoe of the air, 
without any combustion ensuing. 

4. Had there been ludfer matches among the rags, and ths 
fire been occasioned by them, they themsdves would have been 
just as much charred as the rags. / have proved thit alto fy 
expentnent, 

6. Under all these drcumstanoes, I respectfully submit that 
the only rational way of accounting for the fire is to snppiee 
that it was oocadoned by a spark from one of the looomotivei. 

Aet^ HoBAOK Sksete. Alt, Mslyxlub Jaubsov. 
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S2d JuNBf 1863. 

BHEBIFF COTTRT, DUNFERMLINE. 

(Shsbuvb Maoonzii ijiD SanuuEFv.) 

Mn Aknabella Sharp, or Johnstone, and Husband, 
V. FbAkcis Shabp, Czoflsgates. 

Saeentor— Legitim— Yitiotia Intromiadon. — il widow 

was confirmed executrix to her deceased husband. On 

her deaths one of her sons continued her business, and 

Aereafter sold off the stock. None of the children made 

j up any title to the mother. One of the children sued the 

wa, who had carried on the business, for her legiUm, in 

I tike character of a vitious intromitter. Held that the 

I actum was irrelevant as laid, and same dismissed with 

tspeitses. 

i Thib case arose out of the following drcnmstances: — 
Junes Sharp, farmer, Doyerhall, on the estate of Fordel, 
died in 1849, leaying a widow and seven children, all 
abore majority, and also, as alleged by the pursuers, a 
Kttlement in favour of his widow, of all his heritable and 
DoreaUe estate. The widow was confirmed executrix 
to her deceased husband. Some of the children, in- 
dndiDg the eldest son, were incapable, from mental 
debility, of doing anything to maintain themselves. The 
&nn was in consequence managed by the defender, who 
sB^geB that he maintained both his mother and certain 
of his brothers from the profits of the farm. The 
Bwther died in 1861, and shortly afterwards, at the 
«piTy of his lease, the defender, as tenant of the farm. 
Mid (^ the stocking, etc., thereon. In the beginning of 
1862, the pursuers raised the present action against the 
defiender, with the view of compelling him to pay to them 

I a fifth part of the proceeds of the sale of the stocking, 

I vluch he refused to do, on the ground that, after his 
&Uier*a death he was the recognised tenant of the farm, and 

! aadthat he was not bound to give the pursuers a share 
of Trhat he had made by his own imaided exertions. The 
defender also stated certain preliminary defences to the 
action, which were sustained, and the action dismissed 
^th expenses: — 

The Sheriff-Sabstitute having resumed conaideration of the 
doBed record, after hearing putieB' procurators on the defen- 
da*! preUminary pleas, snstams said pleas, dismisses tiie action, 
and deoems: Finds the porsneis liable to the defender in ex- 
poses, aUowB an account thereof to be given in, and remits 
^ same when lodged to the auditor to tax and report. 

NoTB.— It humbly appears to the Sheiiff-Substitute that 
^ action of count and reckoning against the defender is not 
poperly libelled. No doubt although the Act 16 and 17 
vici, cap. 80 prescribes a much more concise style of sum- 
BKniB thtt prior to the passing of that statute, still everything 
viuch is of the essence of the action must be comfdete in the 
^unouB, and the conclusions must be distinct and definite, 
^m what is submitted in the pursuers' condescendence, the 
female pursuer would appear to have two separate and distinct 
groonds of daim against the defender as the holder of, or intro- 
autter with, the fimds out of which these claims arise; tiiough, 
not in 10 Smt as the puzBuars are concerned is the defender a 
ffUvmg intromitter. These claims, it would seem from what 
VM stated at the debate, consist (1), of a cUim for Ugiiim as 
•gainst the female pursuer's &ther^s estate; and (2), a dahn as 
o&e of her mother's next of kin against her estate, entitled to 
putidpate, as is alleged, to the amount of a fifth or other share 
^tteot Kow, as rega^s either the one daim or the other, 
wftpoaaers arenoffc creditom of the defuncts by any obligation 
JMltotsd, as it wwe, imkr vtvoi. Hence the pasave title 
««M oaaiiolba BMintaii^ at ih« pinnMi^ 



the defender. The Sheriff-Sabstitute can discover nothing 
in the defences, either alleged or implied, that can be held as 
a waiver to the defender's first preliminary plea. If ac^ then 
that plea of itself aeems fatal to the relevancy of the present 
action, for it is qua vitions intronUtter alone that the action 
against him is raised; whereas, from what the pursuers them« 
sdves admit in their pleadings, his intromission, both with 
Sharp, the father's, and Mrs King or Sharp, the mother's 
estate, would appear to have been done and transacted with 
the consent of ail having interest and concerned. It is the 
mere accounting for sudi intromission that would appear to 
fiocm a ground of action, not the intromission itself. Hence 
the falli^ is palpable of libdling against the defender as a 
viti&us intromUter, which, in point of fact, by the pursuers* 
own showing, he is not. It may be quite true that the defender 
IB bound to account for his ix^tromissioos, both as regards the 
father's estate and the widow mother's, but the pursuers' claima 
do not merge into each other as an ymun qmd against him, 
and still less altemativdy so, as concluded for in tiie libel, as 
executors of the widow mother; for both the pursuers' grounds 
of daim and action are quite separate and distinct^ as they 
themsdves show in their pleadings. It would be quite incom* 
potent for the Court to decern against the defender in favour 
of the pursuers as executors of the deceased Mrs King or Sharps 
as to what might be found due to them both as legitim, and 
thdr share as next of kin of the dead widow's part, as the 
Hbd altemativdy oondudes for, — ^because (1), in their libM 
they do not show that they daim legitim at aU, although that 
was urged at the debate as the basis of thdr daim agamst the 
father's estate; nor, (2), as executors of the widow motheri 
because they have produced no title, either as executors* 
nominate or dative, to the mother. As one of the next of kin 
of her mother, the second ground of claim may exist and vest 
iu the person of Uie female pursuer, but not in the character 
of executors set forth in the alternative condusion of the libel 
without production of any title to tiiat effect; at the same 
time keeping in view that the instance in the libd is merely 
laid as if the fenu^ pursuer were a creditor at common law, 
under, as ahready observed, an obligation constituted inter 
vivos, which is not under dther head of daim the ground of 
action at alL Thea, if the instance and the condusions of the 
libd are so totally different and distinct, can it be said that 
the latter are defimte, and that the subsumption of the libd 
is logical and exhaustive of the premises, ^lich the pursuers 
are by law and the rules of pleading entitled to deduce? It 
appears to the Sheriff-Substitute that they are not so. He 
would be far from holding that a prolix or very detailed libd 
should now be resorted to; still what is inter euaUialia of 
any libd must be contained in it; and as the present action is 
not only irrelevantly laid against the defender as a vitious 
intromitter, but as uie condusions are different in diaraoter 
from the instance, he is humbly of opinion that the action is 
inept and falls to be dismiBsed; and hence the preliminary 
pleas proponed have been sustained. 

This Interlocutor was appealed, and parties^ procu- 
rators having been heard, the Sheriff pronounced the 
following judgment :— 

The Sheriff having, on the pursuers' appeal, heard parties* 
procurators, and considered the dosed record and whole pro- 
cess, adheres to the said Interlocutor, dismisses the appeal* 
and decerns: Finds the pursuers liable in additional expenses, 
of which allows an account to be given in, and remits Uie 
same when lodged to the auditor to tax and report: Further, 
remits the cause to the Sheriff-Substitute. 

Note. — ^The summons is directed against the defender as 
having vitlonsly intromitted with and token possession of the 
whole moveable estate which belonged to the deceased father 
and mother of the pursuer, Mrs Johnstone, and of the de- 
fender, who are brother and sister; and it oondudes that the 
defender should count and reckon for his said intromissions^ 
so that the true balance thereof due to the pursuers at the 
death of their mother, under the diBpodtion and settlement of 
their father, who piedeoeased her, or as executors of their 
mother, may be ascertained, and payment thereof deoerned 
for. 

From a copy— which the pursuers have produced and re* 
ferred to— of the fSitther's dispodtion and settlement, it appeam 
that he left his whole estate, both heritable and moveable 
tohhiwiie^«a4tbatBothin|^wi8Mtbyhimtoth9 panrasri 
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Kn JohiiMkme. It also appeam that tMr mother was oon- 
firmed aa their father's execator^iiomiiiate. All therefore 
that Mm Johnatone oonld daim oat of her fiather^s estate ma 
her share of the UgiUm. The mother having died inteatete, 
Ifn Johaatone had right to her share of her mother^seocecatry 
aa one of the next of lun, but she made up no title aa exeoator. 
In these ciroamstaQoes, the Sheriff is of opimon that Mrs 
Johnstone and her husband have no chum, either imder their 
fathe/s settlement or aa execaton of their mother, against her 
brother, the defender, as a iritioas intromitter. The ponueca 
have not made ap any title as exeoatora of their mother, and 
therefore cannot sue in that capacity. They have no claim 
against ^the defiander under their father^s settlement, aa they 
are not beneficiaries, and the pursuer is not reeponsible to^ 
them under tiiat deed. And even asBiiming that the defender 
had yitioualy intromitted with the moveable estate of his father 
and mother, that would not make hun liable to the puraaera, 
because the pasaiTe title of vitioos intromission was introduced 
merely in £sTour of creditoiB, and is not pleadaUe by ohildraa 
to their UgMm (Erakine, 3, 11, 54). 



24th Juhb, 1863. 

SHERIFF COUBT, GLASGOW. 

(Sheriffs Ausok and Bill.) 



MAGKBliZIE & Co. V. FSTEB FbIMB08E. 

Bill — Oueroaity — ^Proof. — A hUl was produced hy ihe 
pursuer of an action^ which he averred had been retired 
by him — Hie defender denying this^ and averring that it 
had been retired by a third party for the defender's 
behoof — Circumstances in which a proof by ujrit or 
oathy of the terms on which the pursuer had obtained 
possession of and now held the bUl^ allowed. 

Bill — Security — General Balance — Unappropriated 
Credits. — A. deposited wiih B, two biUs^ under certain 
conditions, accepted by a third party, in security of 
certain advances. When the bills became due A, was 
unable to retire them, and a biU was drawn and accepted 
for an account to cover both bills. This biU was in the 
possession, and so presumed to have been retired by B. 
B. raised an action for the original biUs against the 
acceptor, the depositor having become bankrupt, to 
which the defender pleaded, As there were indefnite 
payments or unappropriated sums entered to the credit 
of A, on the credit side of his account current when the 
billfcU due, sufficient to extinguish it, B. could not hold 
the two bills in security, but held that A. was an 
onerous and bona fide holder of ihe last bill, and 
entitled to hold the two first biUs sued for as a primary 
security, and also to hold aU balances in his hands on 
account of consignments made to him. 

This action was raised on 8d October, 1856, and con- 
oladed for payment of £4A6, the amount of an accept- 
ance of the defender to A. Bannatyne, grain merchant 
in Glasgow, and endorsed by Bannatyne to the pursuers 
for yalue, dated 11th April, 1855, and payable four 
months after date; and, for £680, the amount of another 
of the defender's acceptances to Bannatyne, dated 11th 
April, 1855, payable four months alter date, and endorsed 
by Bannatyne to the pursuer for yalue, and for interest 
on thoe bills. The defender ayerred that the bills wore 
accepted by him for Bannatyne*s accommodation — tiiat 
he had discounted them vith the City of Glasgov Bank 
—that he was unable to retire then when they beoame 
4KW-*tbiA be iqpplied to the pursoerato MnstUmtodo 



so— that they took BannalToe's bffl for £1166, firom the 
disooont of which they retired the two past due laXk in 
the City of Glasgow Bank — ^that Bannatyne held two 
blank bill stamps with the defender's name to them, and 
these he filled up, and depoflited with the puisoer. 
These bills were the documents founded on. The de- 
fender alleged that the bill for £1165 was paid from the 
proceeds of the goods which Bannatyne had deponted 
with tiie pursuer. On 3d December, 1855, Bannatyne 
had other transactions with the pursutf , as part of whidi 
he (Bannatyne) again deposited the bills with the pir- 
suer, along with a letter, agreeing that they should have 
full recourse against him, on their agreeing not to pio- 
test the biUs as against the defender; that the pir* 
mers gaye no yalue for the bills to Bannatyney and that 
he had gaye no yalue to the defender. 

The pursuers pleaded — 

(1) The defender is liable in pa3rment of the IhSs saed 
for by the pursuers as onerous indarsees thereof; (2) 
The defender's ay^rments of non-oneroeity can only hi 
proyed scripto vel Juramento of the pursuers; '(d) Est» 
that the blDs are accommodation bills, as between Ban- 
natyne and the defender, they must be treated as (merooi 
bills in a question with ihe pursuers, onerous holden; 
(4) The pursuers are entitled to recoyer payment of the 
bills from the defender, and to place the amount to the 
credit of their account with Mr Bannatyne. 

The defender pleaded — 

(1) The pursuers are not bona fide or onerous boldezs 
of the bills, and are not entitled to recoyer; (2) Under 
the cireumstances aboye set forth, Bannatyne had no 
power to impledge the said bills with the pursuers, sad 
his doing so was ultra vires, and conferred no title upon 
the pursuers higher than Bannatyne; (3) When reoeived 
the second time, the pursuers knew that the bills hsd 
been dishonoured. Bannatyne haying giyen no yalae, 
could not recoyer from the defender, and the pursaen 
receiyed them in mala fide, and subject to all objecdoDS 
pleadable against Bannatyne; (4) The defender being no 
party to the pledging or the transactions between Banna- 
tyne and the pursuers, the defender cannot now be made 
liable. 

The record, made up by condescendence and defences, 
was dosed on 3d Noyember, 1857. On 18th December, 
1857, the Sheriff-Substitute pnmounced an Interkcntor 
appointing the pursuers to add a note to their condescen- 
dence, expressly admittiiig or denying whether they 
returned to Bannatyne the biUs libelled on, sfter they 
had been first impledged with them, on or about 12th 
April, 1855; and whether, in particular, they parted 
with the bills to Bannatyne between the dates ci his 
letters to them of 11th August, 1855, and of 8d Decem- 
ber, thereafter; and whether at said hist date the pur- 
suers held said bills under Banuatyne's letter of 12th 
April, 1855, in security of the debt therein mentjaned. 
In terms of this appointment, the pursuen gaye in * 
minute denying that they returned the bills to Banna- 
tyne after they were first impledged with them on or 
about 12th April, 1855; or that they eyer parted with 
the bills to Bannatyne between the dates of his letters of 
11th August, and 3d December, 1855; and that they 
remained in, and were neyar out of their poMSsrion km 
they had bew toft nqpbdceairith Hbmh^BmutfU^ 
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ail2tfaApf]l,1866. They denied thftfc at SdDeoember, 

1855, tiiej no longer held the bills under Bannatyne^s 
letter of 12th April, 1855, in aecarity of the debt therein 
Dentioned, and that they always held, and still hold the 
two IaUb, under Bannatyne's letter, in secnrity of the 
debt therein mentioned, in the first instance, and that, 
OBoe dd December, 1855, they held said bills also under 
fte letter of Sd Deoember, 1855, and in security of the 
d^ meniaoned in said letter, in the seoond instance. 

In the note for ihe defender, he arerred that the bill 
of £1165 was paid by Bannatyne, and about the time it 
beame dne he asked for letam of the two bills. The 
pDmeis promised to return them, but alleged that they 
bid &llen aside, and they ooold not lay their hands on 
tiMm. The bills were not got back. At Sd December, 
1855, the porsaers had the two bills, but they held them 
I under an obligation to deliver, and in this way they held 
fiv tbe defender, or at least for Bannatyne. The only 
thle which they had or ooald allege to the bills was 
dsired from the letter of Sd Deoember, 1855. 

On 29ih January, 1858, the Sheriff-Substitute pro- 
aoQaoed the following Interlocutor : — 

Uamg heaid parties' prooontois. Finds that the parties 
M Bot as one as to whether the puxsoen, at 8d December, 
US5, keU the bills tibelled on under Bumatyne's letter of 
l«th April, 1855, as weU as under his letter of aaid 3d De- 
onber; the punmen averziog, on the one hand, that they have 
alwiyB held, and stilT hold, said biUa under the raid letter of 
IStii April, and in aecority of the debt therein mentioned in 
die fint inBtanoe; the defender avemng, on the other hand, 
te the bill for £1165, in eecurity of which the two billa 
vera firtt deposited with the puxsuers, was paid by Banna- 
tyne, sad that the pumuers thMi promised to deliver back the 
WBi, vduch they no longer held in security, but feiled to do 
n: Fmds, however, that the said bill for £1165 has been pro- 
dooed in this process by the punuers, who aver that they 
ntind it, and this preenrnption arises from the fact of ihsir 
Maag it: Finds, thoralore^ that the defender is entitled to a 
pnof of his averment that the bill was retired by Bannatyne 
NOW thne prior to Sd December, 1855, only by the writ or 
nth of the porsaers; and before ferther answer, idlows said 
dafender a proof accordingly, and to the pursuers a conjunct 
prabation, m as fer m said proof may be by writ: Grants 
<%eiioe against havers, and appoints the cause to be enzdled 
fir the 2d proodmo, to fix a diet fer proot 

Kon.— It is material to asoertein the matter of fact referred 
to in the preceding Interlocutor, with a view to a right adjndi- 
eifion upon the pleas of parties. It is not maintained by the 
defender that the same suspicion of dishonour attached to the 
Uh fibeUed on when first deposited in security on 12th April, 
1855, as when afterwards re-impledged on Sd December. If 
the paneers have been all along entitled to hold under the first 
Impledgiag, the position of parties is different, and the law 
ippiicable to it may be different from what it would be if the 
pmioerB have loet their original right, and can now only found 
on the deposit in securiW on tbe Sd December, after they had 
leeeiTed the letter of tfae 11th August, and after a certain 
•moimt, at least, of Buspiciosi attached to the chaiacter of the 
iscority. 

This Interlocutor was appealed, and after hearing 
parties' procurators on 4th May, 1858, the Sheriff pro- 
noimced the following judgment: — 

Hariag beard parties' procurators under the defender'a 
appeal upon tbe Interlocutor appealed against, and whole 
pKvoesi^ Adheres to the said ^terlooutor for the reasons 
■Med by the Sheriff-Substitute, but under Uie explanation, 
•Bd with rafereDce to the views stated in the subjoined Note, 
ttd raserring to the defender, after the proof allowed has been 
taken, to apply, if he shall see cause, from the extension of the 
pDoC by the writ of third parties tending to instract payments 
ttids OB aoooaat i^the bUl in question to the punuers. 

N(na.^Iii lefersnoe te the InkBdocntor whioih has beoi , 



pgranouBoed by the Sfaeriff-Subetitute, the Sheriff deeu U 
right to explain that» under the proof allowed by the writ of 
tlM pursuers, there will of course be held to be included all 
books, letters, accounts, or documents ai the pursuers whiohr 
go to instraot what is aUowed to be proved 1^ ^ Interlocutor 
under review by their writ or oath. It is more' than probable 
that, under this explanation, the defender will recover all the 
documents which can go to instruct his allegations as to pay- 
ment or extinction of the bill referred to, which he is in a 
situation to adduce. In the event of tins not being the case^ 
and of an ulterior proof being demanded, the Sheriff-Substitute 
may consider, when that matter comes before him, whether it 
may not be competent to adduce evidence, by the receipt or 
writings of third parties, of the payments wMoh the defender 
alleges, provided these payments have been proved by the 
pursuers' writ or oath to have been made by parties to them, 
which they were bound to have M^dtied towuds payment ov 
extinction of the bill ref ecxed to. The prindpb which holda 
it competent to prove the extinction of an heritable bond by 
competent evidence of the intromission by the heritaUe oedi* 
tors with the rents of the property bivdened, seems to let in 
such a species of proof in the present case, in the event of the 
defender seriously insisting for it. 

The case was then advocated by the defender, and on 
12th May the Note was passed; ^ut on 18th November, 
1859, the advocation was diamissed as incompetent, and 
remitted back to the Sheriff rimpliciter. 

Parties were then heard by the Sheriff-Substitute, who 
thereafter pronounced the following Interlocutor: — 

Having again heard parties' procurators, allows them, before 
pronoundng fiirther, to see we Note annexed hereto, and 
appoints the case to be put to the debate roll of the 22d inst., 
that they may be heard in reference to the said Note. 

Note. — Tins case, in which there has been voluminous pro- 
cedure, and which has also been frequentiy allowed to lie over 
by the parties, has been in dependence since October, 1856. 
lliere is some nicety in it; and it seems expedient, with the 
view of avoiding future confusion, to explain exactly how it 
now stands. l%e summons concludes for the two principal 
sums of £485 and £680, being the respective amounts of tiie 
two aooeptanoes, Nos. 6 and 7, bearing to be granted by the 
defender to Alexander Bannatyne, grain merchant, for value^ 
and endorsed by him to the pursuers. It is, however, admitted 
by the pursuers in Article V. of their condescendence, No. 5, 
that although they are ex fade absolute owners of the bills, 
they nevertheless received them in the first instance only in 
security of the bill. No. 57, for £1165, granted by tbe pur- 
suers to Bannatyne, for his accommodation, on 12th April, 
1855, conform to Bannatyne's letter. No. 54, of that date to 
the pursuer, in which he says: "You have this day drawn a 
lull upon mo for tbe sum of £1165, and paid to me the amount 
of the proceeds thereof, less interest — ^which bill is at five 
months' date. I engage to retire it at maturity; and in security 
for the due payment thereof, I pUoe in your hands" the said 
two bills. TheBe bills being then current, 'and no suspicion 
attaching to them, were thus validly impledged to the pur- 
suers, who were entitled to all the privileges in regard to them 
of bona fide onerous indorsees. 

According to the puzsuers' averment, Bannatyne failed to 
retire or pay the £1165 bill, and tbe pursuers were obliged to 
do so themselves, and have held the two bills in question ever 
since, in security of that advance, in terms of the said letter 
of 12th April. According to the defender's averment, on the 
other hand, Bannatyne did pay the £1165 bill, either when it 
fell due or previously, and that the pursuers were therefore no 
longer in a position to retain these two security biUs in as far 
as the impledging of 12th April was concerned. These bills 
fell due on 14<& August, 1865, but were not retired either by 
Bannatyne or the defender, and on the 11th August the pur- 
suers caused Bannatyne to address a letter to them in the fdp 
lowing terms: " GenUemen, — ^As you have agreed not to pro- 
test the two follo?nng acceptances of Peter ]himrose to me — 
(aunely, the two security bills)^— I agree that your recourse 
agahut me is reserved to you in the same manner as if both 
bills had been duly protested.*' If Bannatyne subsequentiy 
paid the £1165 bill, the pursuers dearly coised to have any 
recourse either against him or against the defender in virtue 
cfthefludtwobiUeasonginalJIyin^Mged. fioft en M D^ 
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Mmbw, 1855, BtaxtuAjne, in respect of % new advaaoe nukde 
to him by the pnnaen, granted them the letter No. 45}, in 
which he mys, inter alia: '*! have farther placed in yonr 
hands Peter Primroae's aooeptanoes to me, dated, etc., (describ- 
ing the two bOIs) to be held as secority by you in general 
abooont current." Now, in so fiw as the second impledglng is 
concerned, it is to be obserred, when it took place, the two 
bills had been dishonoured, and their dishonour was known to 
the pursuers, consequently they could only take them subject 
to aU objections pleadable against their indorser, which was 
not the case under the first impledging. In the present action, 
the defender states that the porsuers gave no value to Banna- 
tyne for the bills, and that Bannatyne gave no value to him 
(the defender) for them. In as fkr as l£e porsuers held the 
bills under the first impledging, this averment could be estab- 
Ushed only by their own writ or oath; bat in as fiw as they 
held them under the second, it could be competently estab- 
lished by the writ or oath of Bannatyne. It thus becomes 
necessary to ascertain, arUe omnia, whether the defender's 
averment, that the £1165 had been paid by Bannatyne before 
the Sd December, 1855, was true; seeing that the mode of 
proof open to the defender on the merits woold then be leas 
limited. By the Interlocutor of 29th January, 1858, adhered 
to on appeal, it was found, for the reasons therrin stated, that 
the defender coold be allowed to prove payment by Banna- 
tyne only by the writ or oath of the pursuers, and a proof 
was allowed accordingly, which was afterwards gone into at 
considerable length. After advising the proof and hearing 
parties' procurators, the Sheriff-Substitnte found, on 14th 
beoember last, that the defender had fidled to prove the 
averment remitted to probation. It follows, therefore, that 
the first and unobjectionable impledging of tilie two biUs was 
still in force at Sd December, 1855, and that the second im- 
pledj^ng for a general balance did not weaken the validity of 
the first, however much such second impledging itself might be 
open to challenge. The coroUaxy firom this would seem to be 
that no mode of establishing his remaining defences is left to 
the defender except by the writ or oath of the pursuers. But 
at the debate on the 26th ultimo, it was strongly urged for 
tiie defender that if he could show that at any time before the 
rairing of this action, and during the running of the account 
current between the pursuers and Bannatyne, there were items 
on the credit side of the account sufficient to discharge in its 
order the debit of £1165, the two bills from that moment ceased 
to be held under the original indorsation, and they would fall 
to be dealt with as held solely under the second impledging. 
In support of thii view, reference was made to the case of 
Lang, 2d December, 1859, in which it was laid down that the 
general rule of law is, ''that when a debtor pays money with- 
out specifying at the time of payment on what account it is 
paid, it is in the power of the creditor to apply it to whatever 
account he pleases; but if there is no appropriation by either 
party, and tiiere is a current account between them, which is 
communicated to the debtor, the law makes an appropriation 
according to the order of the items of the account — ^the first item 
on the debit side of the account being dlBcharged or reduced by 
the first items on the credit side." The pursuers doubted whether 
the introduction of this new view was justified by any of the 
averments in the closed record; but they were also understood 
to maintain that it would be found unavuling, as a reference 
to the account current itaelf — ^ih which the balance on the 
debit side was always so large against Bannatyne — would 
show that no credits could be pointed out which fell to be 
appropriated to the extinction of the £1165 bUl. It is princi- 
pally with the view of ascertaining whether parties will concur 
in having this matter-of-fact ascertained, either by a remit to 
an acooimtant or otherwiBe, that the case has been now sent 
again to the roll. If there are besides any other views which 
may have escaped the attention of the ^eriff-Substitnte, he 
will hear parties* procurators also thereon. 

Having thereafter heard partiee' procnrators, the 
Sheriff-Substitute made a remit to Mr McClelland, jun., 
by the following Interlocutor : — 

Having again heard parties' procurators. Finds that the 
debits against Bannatyne in his aooonnt current with the pur- 
suers of 1st December, 1856, were £36,100 odds, and the 
credits to Bannatyne were £21,268: Finds that if the sums 
.credited to Bannatyne were received without appropriation by 
«ither pMtyy they would, M at said date^ eKtbgoiah the par* 



tioular debit of £1165 on 15thSeptember, 1855,OBthepriBdpls 
that unappropriated credits are to be held asextinguidiingtiM 
items on the debit side in their order, and the defender is en* 
titied to found on the extinction of said debit at any time 
before final judgment in this cause: Finds, therefore, that Ilia 
point which now arises for determination, in the first instanos^ 
is whether the credits were or were not appropriated by tb 
tenns of dealing between the pursuers and Bannatyne to o^ 
debits than the £1165, leaving the same still unpaid: Tiadi 
that the answer to this question depends on a just ooostmctiflB 
of the accounts, excerpts, and other productions m proooi; 
and before pronouncing fSeurther, remits to Mr Jas. IfClelland, 
junior, accountant, Glasgow, to report whether the said pnh 
ductions instruct that tiia sums credited to Banna^e wen 
paid and received without specific appropriation, or wbete, 
and to what extent, they were held by the parties as appHo- 
able to special items of debit; and in particular, and it beiog 
admitted that there is no credit specially appropriated to thi 
£1165, whether there is a sufficient amount of unappropriated 
credits to extinguish said debit, taking the items of debit and 
credit in their order from the commencement of the aocomt 
current; said report to be lodged quam primmm; and of otA- 
aent of the pursuer, anthcriaes the accountant to call for esM* 
faitiony if he thinks proper, of said pursuers' books. 

Parties' proenrators were then heard on the aoooim- 
tant's report, and the following Interlocutor wu pro* 
noonoed: — 

Having heard parties' procurators, and thereafter mtnosd 
consideration of tiie accountant's report. No. 96, and nduk 
process. Finds it instructed by said report that, if the aooooat 
current, Ko. 47, which was produced by the porsiien tbon- 
selves, be taken as the true record <^ transaction betweea 
them and Alexander Bannatyne, the unappropriated crediti^ 
subsequent to 15th September, 1855, were mvm greater tbn 
the balance due at that date; and that, oonsequentiy, and in 
accordance with the rules laid down in the case of X«v, Sd 
Deoember, 1859, the bills in security of which the definider'i 
bill for £1165 were pledged, have been paid in full: Fiadi 
that, if, on the other hand, the excerpt from the pnnofln^ 
ledger. No. 84/3 of process, consisting of two aooountB in tb 
pursuerif ledger with the said Alexander Banna^e, be taken 
as tiie proper record of th^ transactions with bun, the imap' 
propriated credits, or the credits speoially appropriated to said 
bills, amount to £1131 17s: Finds that the accountant repoiti 
that tibe particulars of the transactions so set forth in tbeeaid 
said two accounts can be traced > in the other ezoerpti in 
process, or in the books themsdves, and that the aooonnt Ko. 
47 seems to have been framed for a spedal purpose; and beiog 
made up after the fact, it does not show the terms of the deal- 
ing between the parties at the time of the dealing: Finds that, 
ti&ng this statement in connection with the tenns of the 
Interlocutor of 12th February, 1861, it follows that the cue 
should be judged on the said two accounts, which are verified 
by reference to the other excerpts and documents in prooe^ 
and to the pursuers' books, and not on the ex poet fado aocoont 
No. 47: Finds that the first of said two accounts instructs a 
balance, prior to 15tii September, 1855, appUcable to tite bill 
of £1165, of £220 4s Id, and this whether tiie said balanoe 
be regarded as an unappropriated balance, or as a balance 
speoia&y appropriated to said bill, under the terms of Bannir 
tyne'a letter to the pursuer of 12th April, 1855, Na 46 of 
process: Finds that the sud account shows also an unapprop- 
riated balance, subsequent to 15th September, 1855, of £658 
7s 1 Id, and the second of said two aoooimts show an unapprop^ 
riated balance, likewiro subsequent to sud date, of £253 5^ 
both of which babmces £all to be imputed in pskymeai, ffo 
tamto, of said bil}; and the whole three sums so impntable 
amount in etmtdo to the said sum of £1131 178: Vrnds there- 
fore that the two biHs sued on, which were endorsed to and 
held by the pursuers only in security of thdr said mo^P^^P^ 
to Bannatyne for £1166, have ceased to be documents of dew 
in their hands except to the extent of £83 8s, being the balance 
still due on their said acceptance: Therefore, except to^ 
above'extent, sustains the defences and assoilries the defender: 
Finds that, as regards the said balance, the defender cm m- 
struct his averment of non-onevosity only by the writ or oatb 
of the pursuers; and before pronouncing farther allows Um* 
proof thereof, and to the pursuers a conjunct probatioD, in •> 
£w «• said proof may be by writ; graats diUgwc^ etc 
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This Interlocutor was appealed, and after a hearing 
the Sheriff pronounced the following judgment : — 

Having heard parties* procurators at great leng^ under 
tfanr matoal appeals apon the Interlocutor appealed against, 
tnd having made avizandom with the debate, and advised the 
closed rocoird, prodnctionSy and whole process, Finds that this 
it in action for payment of two bills, for £485 and £680 re- 
ipectively, both bearing date 11th April, 1855, and payable 
foor months after date, and the legal interest thereon from 
the 14th August, 1855, when the same fell due, being the de- 
Ander^B acceptances to Alexander Bannatyne, grain merchant 
in Glasgow, and endorsed by him to the pursuers: Finds that 
it is ez^ained and averred by the pursuers in the condescen- 
dence that the said two bills were blank, endorsed and de- 
fivered \o them by Bannatyne on 12th AprU, 1855, in security, 
in the first instance, of the payment of a bill for £1165 of that 
date, payable five months after date, drawn by the pursuers 
Qpoo, and accepted by, Bannatyne, which was endorsed by 
the porsuers and discounted in the City of Glasgow Bank, the 
proceeds being paid over to Bannatyne, and which bill, it is 
alleged, was so drawn and endorsed by the pursuers in respect 
of their having obtained, inter alia, the security of the two 
Ub now sued for, granted by the ]>res6nt defender to Banna- 
tyne: Finds that subsequent to 12th April, 1855, as well as 
prior thereto, the pursuers made advances in cash to the said 
Alexander Bannatyne, besides the advance on tho £1165 bill 
above referred to, on consignments of goods, generally placed 
in their hands by Bannatyne, as detuled in an account current 
iMtween them and Bannatyne, produced in process No. 47, 
which shows transactions between the parties to the extent of 
Towards of £36,000 sterling, and which account current, after 
giving Bannatyne credit for the amoimt of the two bills now 
ned for, and for the price of the goods realised, proceeds of 
oonognments received, and the market value of the goods then 
on band, brings out a balance due to the pursuers by Banna- 
tyne, as on 1st December, 1856, of £5249 7s 3d, which it is 
tUeged is still owing to them by Bannatyne, whose estates 
liave since been sequestrated: Finds that at the time the £1165 
bill was drawn and endorsed by the pursuers, and the proceeds 
thereof paid over to Bannatyne, he (Bannatyne) of the same 
date, 12th April, 1855, granted a letter to the pursuers, No. 
46 of process, explanatory of the transaction, and engaging to 
retire said bill for £1165 at maturity: *'And in security for 
tbedne payment thereof, I place in your hands bill drawn 
by me apon, and accepted by, Peter Primrose, merchant, 
Glasgow, dated 11th April, 1855, at four months' date, for 
£680 sterling, also bill drawn by me on the said Peter Prim- 
lose, dated 11th April, at four months' date, for £485 sterling 
(the two bills now sued for). I have also handed to you letter 
by Thomas Stewart, merchant, Glasgow, dated 11th April, 
1S35, agreeing to hold to your order all the balances in his 
huds on account of goods consigned by me to him when sold, 
after his advanoes are paid. And in farther tecurittf, 1 autho- 
nte you to hold all balances in your hands on account of 
ooDiignments made to you, or all balances that may come into 
your hands on account of goods presently consigned to you 
when sold, after deducting the previous advanoes and charges:" 
Finds that on a subsequent occasion, xuunely, 3d December, 
1855, after the £1165 bill was past due, and had been retired 
M the bank by the pursuers, and was held by them, and on 
o^^caslon of the pursuers making another advance to Bauna- 
^ on a draft of his upon Messrs Sichel & Co., London, 
>6>iost certain shipments to Australia, he (Bannatyne) granted 
Kuother letter to the pursuers, No. 53 of process, in which he 
■ays: "I shall write them (Sichel & Co.) and advise them to 
lorward the full proceeds of these three shipments to you, and 
^hich you will place to my credit in my account current with 
yoQ. I liaye farther placed in your hands Peter Primrose's 
"c^^eptanoes to me, dated 11th April, 1855, at four months, 
ODs of these for £680, and the other for £485 (the two bills 
»ow sued for), to be held as security by you in general account 
<^°nent:" Finds that the two bills sued for feU due on 14th 
Aognst, 1855, about a month prior to the bill for £1165, in 
*^CQrity of which they were endorsed to the pursuers, and on 
11th August Bannatyne granted a letter addressed to the pur- 
*^i stating: "As you have agreed not to protest (the said 
h>^)» 1 agree that your recourse against me is reserved to you 
»the same manner as if both bills had been duly protested:" 
^hids that, in defence agamst the action, the defender pleaded 
m the bill for £im, in leoority of whioh the two bills lued 



for were endorsed or impledged by Bannatyne to the pursuers 
on 12th April, 1855, was paid from the proceeds of the goods 
consigned by Bannatyne, and that the two biUs in question 
fell to be returned to Bannatyne; and that when the buls were 
again impledged to tho pursuers on 3d December, after they 
were past due, the pursuers received them subject to all objec- 
tions pleadable against Bannatyne, and that, as said two bills 
were granted by the defender for Bannatyne*s accommodation, 
without valfie, and the pursuers, as not being bona fide or 
onerous holders thereof, were not entitled to recover the same 
from the defender: Finds that — as the parties were not at one 
as to whether the pursuers at 3d December, 1855, held the 
bills libelled on under Bannatyne*a letter of 12th April, 1855, 
ia well as under his letter of said 3d December; the pursuers 
averring, on the one hand, that they had always held and still 
hold said bills under the letter of 12th April, and in security 
of the debt therein mentioned, in the first instance, and that 
said bills bad reuKuned in, and were never out of their posses- 
sion since they were first impledged with them by Bannatyne; 
the defender averring, on the other hand, that the bill for 
£1165, in security of which the said bills were first deposited 
with the pursuers, was paid by Bannatyne, and that the pur- 
suers then promised to deliver back the bills, which they no 
longer held in security, but failed to do so — ^the Sheriff-Substi- 
tute, by Interlocutor dated 29th January, 1858, allowed the 
defender a proof of his averment that the bill was retired by 
Bannatyne prior to 8d December, 1855; but that as the £1165 
bill had been produced in process retired by the pursuers, said 
proof could only be allowed by the writ or oath of the pur- 
suers: Finds that this Interlocutor was affirmed by the Sheriff 
on appeal, and the process was then advocated by the defender 
to the Court of Session on the mode of proof, but the advoca- 
tion having been found incompetent, and the cause remitted 
stmplicUer back to the Court, the proof allowed by the Inter- 
locutor of the 29th January, 1858, was afterwards led for the 
defender, and an Interlocutor was pronounced by the Sheriff- 
Substitute on 14th December, 1860, finding that the defender 
had failed to prove the averment remitted to probation: Finds 
that, at a subsequent debate, before the Sheriff-Substitute, it 
was maintained for the defender that, as there was indefinite 
payments or unappropriated sums entered to the credit of 
Bannatyne on the credit side of the account current between 
the pursuers and him. No. 47 of process, as at 15th Septem- 
ber, 1855, when the £1165 fell due, to an amount greater 
than the sum in that bill, the bill was thereby extinguished, 
aud the pursuers in consequence thereof ceased to bold the 
two bills sued for in security thereof, under the letter of 12th 
April, 1855, and that the pursuers were to be dealt with as 
holding said two biUs under Bannatyne*s subsequent letter of 
3d December, 1855: Finds that, with the view of ascertaining 
the correctness of the defender's allegations in regard to the 
amount of the indefinite or unappropriated items entered on 
the credit side of the account current, a remit was made by 
the Sheriff-Substitute to an accountant, and after hearing 
parties on the accountant's report, the Interlocutor under 
review was pronounced by him, finding that there are unap- 
propriated sums entered to the credit of Bannatyne to the 
amount in all of £1131 17s, which fall to be imputed in extinc- 
tion, pro tanto, of the £1165 bill, and that the two blUs sued 
for, deposited in security thereof, have therefore ceased to be 
documents of debt in the hands of the pursuers, except to the 
extent of £33 3s, and except to that extent sustaining the 
defences and assoilzing the defender: Finds, in regard to this 
plea given effect to by the Sheriff-Substitute, that it is pleaded 
tor the pursuers — 1st, That under Bannatyne*s letter to them, 
dated 12th April, 1855, the two bills then delivered and en- 
dorsed to them by Bannatyne were specially deposited as a 
]>rimaT7 security for the bill of £1165 discounted for him, and 
that, in further tecurity thereof, the pursuers were authorised 
to hold all balances that might come into their hands on 
account of goods consigned, when sold, after deducting tho ' 
previous advances and charges; and 2d, That the rule laid 
down in the case of Lang, 2a December, 1859, referred to by 
the Sheriff-Substitute in regard to indefinite payments or 
unappropriated credits, has no application to the present case, 
seeing the account current between the pursuers and Banna- 
tyne, and excerpts taken from their books, referred to and 
founded on, were never communicated to Bannatyne, the 
debtor in the account, but were meroly produced by the pur- 
suers in the course of tiiis process: Finds that it is not disputed 
that, dariag tho ooono of tho aooount ooRont batwooa tho pur^ 
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Buen and Bannatyne, which embraces transactions amonnt- 
ing to upwards of £36,000, the account does not at one 
time show a balance in favour of Bannatyne, but, on the con- 
trary, the balance against him, shown by the account, is never 
less than £2000, and that, at the close of the account on Ist 
December, 1856, after csediting him with the two biUa now 
sued for, and the price of goods realised or on hand, and pro- 
ceeds of consignments, the bahmce due by Bannatyne is £5249 
7s 8d: Finds that it is also not disputed that there is no sum 
on the credit side of the account specially appropriated to the 
£1165 bill, and it is not alleged by the defender that any inti- 
xnation or communication was ever made by the pursuers to* 
Bannatyne of the state of his account current with them: 
Finds, in these drcnmstances, in point of law, that the patf- 
suers, as onerous and bona fide holders of the bill for £1165, 
discounted for Bannatyne, are entitled, under the letter granted 
by him on 12th April, 1855, at the time the transaction was 
entered into, to hold the two bills now sued for, which were 
endorsed to them at the time as a primary security for the 

gayment of the said bill for ^1165, and in fartlier tecurity to 
old all balances in their hands on account of consignments 
made to them; and that the rule of law laid down by the 
Court in the case of Lang, 2d December, 1859, in regard to 
indefinite payments or unappropriated credits in an account 
current communicated to the debtor, does not here apply; and, 
farther, that the pursuers, in the circumstances which here 
occur, are not bound to impute any unappropriated sums 
entered to the credit of Bannatyne on the credit side of the 
account current, or in the excerpts taken from their books, 
produced and founded on in extinction of the £11 G5 bill, in 
the order of its date, and ore entitled to hold the two bills sued 
for, which were endorsed to them, and deposited, as a primary 
security for the payment thereof, and to recover the contents 
of said two bills from the defender: Finds that it has been 
already found, under the Interlocutor of 14th December, 1860, 
that the defender has failed to instruct his averment under the 
proof allowed by the Interlocutor of 29 th January, 1859; that 
the £1165 was paid by Bannatyne prior to 3d December, 1855, 
and there is no proof to instruct that the pursuers, prior to 
that, promised to deliver up the two bills sued for, or that the 
same were ever out of their possession since the date of Banna- 
tyne*s letter to them of the 12th April, 1855, or that they hod 
ceased to hold them under that letter: Finds, therefore, that 
the defender has failed to substantiate any valid defence to the 
present action, and that the pursuers, as onerous and bona fide 
nolders of the two biUs sued for under the first letter granted 
to them by Bannatyne, dated 12th April, 1855, as well as the 
subsequent letter of 3d December, are entitled to recover the 
contents thereqf from the defender, as the acceptor of said 
bills: Therefore alters the Interlocutor complained of, sustains 
the appeal for the pursuers, and decerns against the defender 
in terms of the conclusions of the summons: Finds the pur- 
suers entitled to expenses, of which appoints an account to be 
given in, and remits to the auditor to tax the same and to re- 
port, and decerns. 

Note. — Although this case was brought into Court so far 
back as October, 1856, it was only within the last ton days 
that it was finally debated before the Sheriff upon appeal. 
This unusually long deky is owing partly to the parties them- 
selves in having frequently allowed the process to lie over, 
partly to the delay occasioned by the advocation presented to 
the Court of Session by the defender in the course of the 
process, and partly to the time occupied under a remit made to 
an accountant. 

The case, which involves a considerable amount, is not free 
of difficulty, and although from the mass of productions, and 
the procedure that has taken place, at first sight seems some- 
what complicated, appears to the Sheriff to be within a com- 
paratively narrow compass. The material points involved in 
it are, 1st, Whether the £1165 bill discounted by the pursuers 
for Bannatyne, and of which he received the proceeds, in 
security of which the two bills now sued for were endorsed by 
him, and deposited with the pursuers on 12th April, 1855, 
were paid prior to the 3d December, 1855; and, 2nd, whether 
the puisuers, after that date, only held said two biUs under 
Bannatyne*s letter of that date in security of the advance 
then made in general account current, or whether they still 
continue to hold them under his prior letter of the 12th April 
In security of the acceptance for ^1165? 

At the time these two biUs were first deposited with the 
pvittwi by Baiuuktyne^ on I2th April, 1855| ther9 wa bo ao 



doubt that they were entitled to all the privileges is legitdto 
them of bona fide onerous endorsees, whatever wen thsdh 
cumstances under which the bills had been aooepted bj tin 
defender to Bannatyne. It is equally dear that, if piior (d 
the 3d of December, 1855, when the second im(>ledgiog of tii« 
two bills took place, under the letter of that date, lL jnff- 
Buers had received payment of the £1165 scoeptaaoe, thej 
only then acquired right to the two biUs, which bj Uist tims 
were past due, subject to all objections pleadabls agiioit 
Bannatyne, the drawer and endorser. 

The question, however, remains, was the £1165 bill n^ 
paid prior to 3d December, and had the pursaen ia oob< 
sequence thereof ceased to hold the defender s two bills ai i 
security for it, under Bannatyne s letter to them of the 12th 
April preceding? In regard to that matter, which lies tt tbo 
root of the whole case, it has already been foand by tin 
Interlocutor of 14th December, 1860, that the defender bad 
failed to prove his averment that the £1165 bill was piU by 
Bannatyne prior to 3d December, 1855, and there is so 
evidence to show that the two bills held in secnrity thenof 
were ever out of the pursuers* possession, or that thej bid 
promised to deliver up the same but fuled to do so. Tha 
being the case, it seems to follow that the ponuen an 
entiUed to maintain that the two bills in question were bald 
by them, not only under Bannatyno's letter of 3d Deoember 
in security of the advance then made, and of the balsDce du 
on general account, but also imder his prior letter of iMi 
April, in security of the payment of the £1165 bill then d» 
counted for Bannatyne. 

If so, whatever objection there might be to the impiedgiDg 
of the two bills under the letter of 3d December, for the 
advance tJien made, it could not weaken or invalidate tb« 
endorsation of the bills when first deposited under the lettvtf 
12th April, against which there could be no objection. Seaa^ 
then, that imder that letter the two bills ia qoesttoiiwcn 
specially deposited with the pursuers as a primary eecaritjfcr 
the due i)ayment of the acceptance of £1165, and ta/(W 
tecftrUy thereof they were authorised to retain any balancd 
that might come into their hands on account of goods or cot- 
signments, and the £1165 bill not being provtid to have beea 
paid, and being produced by the pursuers, they appeir 
entitled to recover from the defender the contents of tin aad 
two bills. 

In regard to the plea now rested on by the defender, ii to 
alleged unappropriated sums or items entered to the credit of 
Bannatyne on the credit side of the account current betven 
the pursuers and him, the Sheriff is of opinion that the «w 
is not well founded, and that the rule laid down by the Cooct 
in the case of Lang, referred to by the Sheziff-Substitute, dM 
not apply to the present case. The general rule of law in 
regard to indefinite payments, as laid down by the Court b 
that case, is — that whon parties have a running aoooonttaiid 
a payment is made by the debtor without spMifying at »• 
time to what account it is paid, the creditor iB entitled to oum 
the appropriation, and to apply it to the worse secured partof is 
debt; and if there is no appropriation made by either pa^* 
and there is a current account between them which has beei 
ooDununicated to the debtor, the law makes an appropmuaa 
according to the order of the items on both aidea of tfo 
account. ^ 

Under this rule, the pursners, seeing they held the *'®JJ2 
as a security for payment of the acceptance of ^^^^^^J^rj 
unquestionably have applied any payments or balanoeaoowj 
into their hands, not against this, the sccared part of t» 
claim, but against the unaecnrcd portion of it. , j -u. 

If, however, effect were to be given to the defender'a p»j 
this rule would just be reversed, and the parsuers «<«» " 
obliged to apply all indefinite payments or unappwpoaw 
credits, not to the worst, but to the best secured po^iM^ 
their cUim. Independently of this, the «»^*, ^'f^^ 
excerpts taken from the pursuers' books, in which the auep 
unappropriated items of credit are entered, never were o»- 
municated to the debtor Bannatyne, as appears to ^2*« 
done in the case of Lang v. Broufn, ref oned to by »• ^'T^ 
Substitute. The defender, in this respect, cannot be ■ 
better situation than Bannatyne himself could be; and ow^ 
the terms of his letter to the pursuers, dated 1?"^^P^^ 
he, it is clear, could not insist on their placing ^^jJJJiia 
credit, not specially appropriated at the time, •PJJSj^ 
acceptance of £1165, in security of which hs ^^T, 
•pecUUy depoait«d with tbm tlw two blUi M •fn^^ 
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riif, (f9€r tmd above all balances tbat might come into their 
bands on general aeeount 

Upon tiie whole, and as it is not disputed that, after credit- 
'uu^ the amount of the two bills refen«d to, and all sums re- 
ctxnd by the parsners on account of Bannatyne for goods or 
eoDiignments, there is a balance of above £5000 due to them 
shovn by' the general account current with Bannatyne, the 
porsaen appear entitled to prevail in the present action. 

Act, Smith & Wright. 

AU. M'Gbeoob, Steysnson ft Fliuino, per B. A, 
MiOOMB and A. AusoN. 



25th Juhb, 1868. 
COMMISSABY COUBT, PAISLEY. 

(COMMISSABT-BSFUTB CaUSBSLL.) 



James Lotjbok, Petitioner. 

I Ezeevtor-datird — Ezecntor quoad non Executa. — John 
w(u confirmed executor^dative to Hugh. John died, 
James presented a petition to the Commissary to he 
appointed executor ad non executa to Hugh, — Held hy 
the Commissary- Depute, and acquiesced in, that Hughes 
personal estate having vested in John, it was incompetent 
to appoint James executor, ad non execnta as craved, 

' In October, 1859, John Loudon had been appointed and 

eonfinned executor-dative qua next of kin to Hugh 

Loadoo, his brother. In June, 1861, John gave up an 

I £1k to the testament^dative, which was also confirmed, 

and he died in February, 1863. At the time of his 

death ho had not fully executed the testament-dative, 

; a&d the question arose who was entitled to take up and 

; exhaust the unexecuted testaments. James, another 

j brother of Hugh, presented a petition to the Commissary 

I of Renfrew, craving to be decerned executor-dative, ad 

' ton executa to Hugh. There was no contradictor, but 

^ ibeCommiffiary-Depute pronounced the following Inter- 

' bcutor, which has been acquiesced in :— 

The Commissary -Depute having considered the fore- 
going petition, with relative productions: Finds that the 
vhole personal estate of the deceased Hugh Loudon was 
duly confirmed by his executor, the now deceased John 
London, conform to testaments-dative produced : Finds 
I that the said estate thus became vested in John Loudon : 
Finds, in these circumstances, that this petition is incom- 
petent, and therefore refuses the prayer* thereof, and 
decerns. 

Note.— Though no one has appeared to oppose this 
petition the Commissary-Depute considers he is bound to 
see that the proceedings are ex facie regular and com- 
petent before allowing decree dative to pass. There is 
00 doubt that a portion of the estate which belonged to 
the late Hugh Loudon remains unrealised by his now 
deceased executor, and that there may possibly be some 
difficulty experienced as to making up a proper title to 
^1i^ and discharge the same. But after a careful 
consideration of the authorities bearing on the point, the 
Commissary-Depute is clearly of opinion that the pro- 
posed proceedings are incompetent, and not fitted to 
meet the difficulty. It is presumed there can be no 
questiou whatever as to the general principal of law 
that confirmation passes the moveables of a defunct to 
bis executor, and that they are thenceforward no longer 
in bonis of the defunct. In practice, this principle has 
^ applied, as appears from the few cases that are to 
be found bearing upon the point. The Court have even 
m one case ISonrnervU, 4th November, 1744, M. 8902) 



held that a partial confirmation vested the whole move* 
able or personal estate in the executor; but it may be 
doubtful whether the Court would now follow that case 
as a precedent. 

Applying this view of the law to the facts of the 
present case, it is obvious that, as the whole moveable 
estate of Hugh Loudon was confirmed by John Loudon 
his executor-dative qua next of kin, and by such con- 
firmation became vested, and in bonis of the said John 
Loudon, there can be no room or place whatever for a 
confirmation ad non executa to Hugh Loudon. Not only 
so, but the Commissary-Depute is satisfied that this 
peculiar kind of confirmation can never properly be 
resorted to in any esse of intestacy. The indiscriminate 
use of the word *^ testament," which only applies pro- 
perly to the writing of a testator naming an executor, 
and regulating the succession to his personal estate, has 
by some Jurists and authors been improperly applied to 
the ^^ testament dative," the title by which the confir- 
mation to an intestate executry is known. The confirm 
mation quoad non executa can therefore only apply in 
the case of executors-nominate, and even then only in 
the very rare and exceptional event of an executor 
nominate dying after entering into possession of the 
personal estate, but before procuring confirmation, or 
fully executing the testator's testament. But in practice 
it is believed to be seldom if ever resorted to, even in this 
event, the next of kin of the testator preferring to apply 
for confirmation in the usual way, as if the appointment 
of executors-nominate had lapsed by predecease of the 
executors, or had never existed. 

In support of these views, the Commissary-Depute 
may refer to the case of Mitchell, 23d June, 17S7, M. 
3900, and it is satisfactory to find a similar application 
of the law in the more recent case of Mein, 7th June, 
1844, 6 D., p. 1112. The same doctrine is also laid 
down by Erskine, B. HI. 7, 9, section 38, who remarks, 
^^That in every case where a testament is confirmed 
chiefly, though not solely, for the executor's own behoof, 
ex. gr., by the next of kin, such confirmation is adjudg^l 
to have the elffect of an assignation or procuratory in rem 
suam, by which the full right of the subjects confirmed, 
and consequently the right of execution is transmitted to 
the representatives of the person confirming, so that for 
upwards of a century there have been few or no confir- 
mations ad non executa," 

It may be noticed that, in point of form, the petition 
is open to objection. The character or title of the 
petitioner has been omitted in the craving or prayer for 
decerniture, as required in the form schedule "A** 
attached to the " Confirmation and Probate Act, 1858." 



27th June, 1863. 

SHERIFF COURT, GLASGOW. 

(SHxniFfs Alison asd Bill.) 

Lloyd Brothers & Co., Printsellers, London, 
Against 
The City of Glasgow Fine Arts Association, and 
Sir Andrew Orr, Walter Buchanan, M.P., Robert 
Dalglish, M.P., Alexander Hastie, the Rev. Matthew 
Cochrane, Joseph Bell, James Gourlay, W. W. Wat- 
spn, William Govan, David Smith, Vice-Presidents of 
the Association; and Messrs John Tennant, Robert 
Napier, Humphrey £. C. Ewing, Robert Hutcheson, 
the Rev. Norman M^Leod, Ralph Wardlaw, James 
Norwell, William Steele, J. A. Wright, J. R. Stewart, 
Joseph Pearston, A. Strathern, W. W. Smith, John 
Coats, John Smith, LL.D., A. L. Enox^ A. Azrol, J. 
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Poynter, TV. Lancaster, S. R. BrowD, D. Dreghorn, 
J. Selkirk, W. Paton, J. Panton, N. Johnston, G. 
Black, J. Kershaw, C. B. Biown, A. M'Lelland, John 
Gowland, B. Brown, A. MTherson, John Burnet, 
James Wotherspoon, G. R. Dowie, all Members of the 
Coancil of the Association. 

Contract — Association. — A Fine Arts Association hy (heir 
Secretary ordered the engraving of a picture for dis' 
tribution among the Members, In an action to recover 
payment, the Vice-Presidents and Members of Council, 
were called as defenders. Qaoad their liability^ the 
defenders tcere divided into three classes — (1), Those 
who were present when ffie engraving was ordered; 
(2), TTiose who homologated the order; and (3), Those 
who, though elected Members of Council, never acted 
and were not aware of the order for the engraving.'^ 
Held (1), as to the first and second classes, that they 
were liable ex contractu; and (2), that they were so 
liable, Jointly and severally, or each in solidum, and not 
pro rata only. Quoad the third class, action dismssed. 

This action was brought to recoyer the sum of £600, 
under deduction of £360 paid to account, the price of 
the steel plate and prints of the picture entitled *^The 
First Sketch of Benjamin West, P.B.A.," purchased by 
The City of Glasgow Fine Arts Association from the 
pursuers, of which Association the defenders were the 
yice«preudents and members of council. 

After the record had been closed, and parties' pro- 
curators heard, the Sheriff-Substitute pronounced the 
following Interlocutor: — 

Finds that of the forty-eight defenders oripnally 
called to the action, the same has been vacated against 
two, and decree in absence has been pronounced against 
eight, all in terms of the Interlocutor of 6th October, 
1859: Finds that no appearance was made at the debate 
for the defenders, William Goran, Sir Andrew Orr, and 
John Panton; therefore holds them as confessed, and 
decerns against them, in terms of the conclusions of the 
summons, and finds them also liable in expenses: Allows 
the joint minute for the pursuers and the defenders, 
William Lancaster and Adam M^Lelland, npw lodged, 
to be received; and in respect thereof, sustains the pre- 
liminary defence stated for them of want of jurisdiction, 
and dismisses the action in as far as directed against 
them : Finds it instructed by the deed of constitution. 
No. 76-4, that the association thereby constituted was to 
be ** under the direction of a council of members to be 
chosen by the subscribers at the annual genial meeting;" 
and that the said council was entrusted with the disposal 
of the funds of the association for the purposes set forth 
in said deed: Finds that the summons bears that the 
defenders, Sir Andrew Orr, Walter Buchanan, Bobert 
Dalglish, Alexander Hastie, the Rev. Matthew Cochrane, 
Joseph Bell, James Gourlay, William AVest Watson, 
William Govan, and David Smith, were all vice-presi- 
dents of the association, and that all and each of the 
other defenders, with the exception of the association 
itself, and the secretary, James Pearston, were members 
of council: Finds it instructed by the minute No. 97, 
which minute is signed by the defender, Wright, as 
chairman of the meeting, and is also engrossed in the 
minute-book produced, that at a meeting of members of 
council of the association, held at Gla^ow on 24th Feb., 
1857, the meeting ** unanimously approved of and se- 
lected the line engraving of Benjamin West's first sketch, 

painted by E. M. Ward, B.A., engraved by Carter, 

at f^om £600 to £630, and instructed the secretary to 



arrange for the purchase of same:*' Finds that, in con- 
formity with this resolution, the secretary, Mr James 
Pearston, wrote to the pursuers the letters No. 2-8, 2-9, 
and 2-11, dated respectively 2d, 4th, and 12th March, 
1867, offering the sum of £600 for the plate in question, 
on the conditions stated in said letters; and the pursuers, 
by their letter of 14th March, 1857, of which No. 2-12 
is a copy, accepted the offer so made to them, and the 
plate was afterwards duly delivered: Finds it not denied 
by any of the defenders that the balance of the purcfassa 
price, as sued for, being £240, is resting-owing to tbs 
pursuers: Finds that the members of council who woe 
present at the foresaid meeting, at which the said pnr- 
chase was authori8e4, were the defenders, Joseph B. 
Wright, William Lancaster, William Govan, Alexander 
M'Pherson, and Ealph Wardlaw: Finds that the action 
has been dismissed as agunst the defender, Lancaster, on 
his preliminary defences, and decree in absence, has 
irassed against the defenders, Govan and MTherson: 
' Finds the remaining two of said defenders, viz., Joseph 
A. Wright and Balph Wardlaw, liable ex contractu, 
jointly and severally, in payment of the said balance 
resting-owing to the pursuers: Bepels their defenoes, 
and decerns against them accordingly: Finds them abo 
liable in expenses, reserving all questions of relief inter 
se: Finds, as regards the defenders, David M*Kinlay, 
Joseph Bell, George Black, Bobert Douie, John Ker- 
Bhaw, and Steele's representatives, that it is instructed 
by the minutes, by the evidence of the secretary, James 
Pearston, and by the production No. 2-S4, that the fint 
five of said defenders and the late William Steele, whom 
the seventh of said defenders represent, were membeis of 
oouncil during the whole of the year 1857 : Finds that it 
is specially instructed by the minutes of meetings held<m 
24th and 25th March, 1857, which minutes, though not 
signed, are regularly entered in the minute Ixx^, hsn 
been deponed to as correct by the s^id secretary, and 
have not been impugned by any contrary evidence, that 
the said defenders attended, as members of council, the 
first of said meetings, and then and there approved of a 
report, to be laid before the annual genenu meeting ob 
the following day, in which report they homologate and 
confirm the purchase made by their feUow-memben of 
council, and state that *^ each subscriber for the ensuing 
year will be entitled to an engraving— Benjamin West's 
First Sketch— a specimen of which is now hanging on 
the wall, by Mr Carter, from the picture by Mr E. M. 
Ward, B.A.;" Finds tJiat at the general meeting on the 
25th March, the defender, Bobt. Douie, read the said 
report, and the late Sir Wm. Steele moved its approval, 
which motion was unanimously adopted; after which, 
the said defenders, Wardlaw, Bell, Black, and Miller, 
made other motions, which were ako adopted: Fiads 
that having thus, as members of council, acceded to and 
adopted the contract, authorised at the previous meetiog 
of 24th February, said defenders are equally responsilite 
to the pursuers, as the members of council who were 
actually present at said meeting: Therefore repels their 
defences and decerns against them, also jointly and 
severally, in terms of the conclusions of the summons- 
there being included in liiis decree, the defenders, Bobt 
Douie, Alexander Strathern, and David Dreghorn, as 
trustees or repesentatives of the late William Steele: 
Finds them ateo liable in expenses, reserving as above: 
Finds, as regards all the other defenders, with the 
exception of the defender, James Pearston, that whikt j* 
appears that some of them were members of council, 
euher before or after the year 1857, there is no sufficient 
evidence that they ever acted as, or consented to be, 
members of coun<5l for that year, or that they were in 
any way cognizant of, or connected with, the contract 
entered into with the pursuers: Therefore sustains the 
defenoes of the said defmders, vis., Colin Bae Brown, 
John Coats, Bobert Dalglish, Walter Bnehanan, the 
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Her. Matthew Cochrane, John Tennant, John Burnet, 
John Growland, James Gourlay, David Smith, A. L. 
Knox, Joseph Pearston, James K. Stewart, W. W. 
Watson, Robert Hutcheson, Robert Napier, John Pan- 
tOD, W. W, Smith, James Wotherspoon, Neil Johnston, 
Alexander Strathem, Archibald Arrol, David Dreghom, 
and John Smith, and assoilzies them simpUcUer: Finds 
the poTsners liable in expenses to the four last named of 
said defenders, viz., Strathem, Arrol, Dreghom, and 
Smith, in respect that they never at any time acted as 
nembers of council, and there is no proof that they ever 
Teoeiyed any intimation of their having been appointed 
members, or that they, in point of fact, ever were mem- 
hen of council; but as regards the first-named 20 of said 
defenders, finds no expenses due to them, in respect that 
there is evidence of their having received intimation of 
their having been appointed members of council, and of 
their names having been published as such without 
repudiation or objection on their part, which neglect, 
tMmgh it does not infer liability for the present claim, 
may have misled the pursuers, and induct them to call 
said defenders to the action: Finds, as regards the de- 
fender, James Pearston, that he is called only as secre- 
taiy of the association, but as such he was not a member 
of council, and had no vote at its meetings, but was 
merely the hand by which the council acted, and was 
bown as such to the pursuers: Therefore sustains his 
, defences, and assoilzies him from the conclusions of the 
iction, and finds the pursuers liable to him in expenses; 
allows accounts of all the expenses found due to be 
lodged, and remits the same, when lodged, to the auditor 
to tax and report, and decerns. 
^ Note.— The principles on which the Sheriff-Substitate 
; has decided this case have rendered it unnecessary to 
i gire any deliverance on several points of law Vhich were 
niaed at the debate. It was, for example, argued that 
u the deed of constitntion gave no authority to the 
coancil to purchase engravings, the members who did so 
ttoeeded their powers, and could not therefore be hdd to 
I have hound those who were absent, however true it 
I Slight be in the general case, that parties consenting to 
: act as managers of a society are bound by what is com- 
petently done at a regularly called meeting which they 
We failed to attend. It would probably have been a 
good answer to this plea, had an answer been necessary, 
that the minute book instracts that at a meeting held on 
the 5th January, 1856, the council resolved to report to 
^e annual general meeting, which was held on the 5th 
Fehmary thereafter, that the constitution should be 
extended, so as to permit of the pui'chase of engravings, 
and that this report was unanimously adoptA at the 
laid general meeting, and was immediately carried into 
effect. The council, therefore, in Feb., 1857, had 
tothority for what they did, and were merely following 
^ the footsteps of their predecessors. But no case 
having been made out against any of the defenders 
ttoept those who either personally made the purchase in 
question or soon after homologated it as members of 
wandl, the abbve question did not require adjudication; 
neither did the question whether certain members of 
<^(Hmcil could bind absent members in a purchase alleged 
to he made in violation of the deed of constitution before 
u>ey had funds in hand to meet it, seeing that no absent 
members have been held liable. The defender, Joseph 
«U, against whom decree has been given, is stated in 
we summons, and appears from the minutes, to have 
heen elected a vice-president, and it was maintained for 
him that as such he was not a member of council; but 
the minutes instmct that he considered himself such, 
wr he attended the meeting of council on the 24th 
March, 1857, and took part in the proceedincs when the 
pnrchase in question was approved of. The minutes alsQ 
wow that other gentlemen who were chosiBn vice-presi- 
dents attended and acted as membere at meetings ef 



council. The only other matter of importance was whether 
the pursuers were entitled to a decree in soHdum, or only 
pro rata^ against each of the defenders found liable. On 
this point the rule of law is, as hiid down by Professor 
More in his Notes on Stair, page 120, that ^^ joint em- 
ployers are liable in solidum for the payment of the 
stipulated recompense, or of the remuneration which the 
person employed by them may be entitled to daim.*' 
In like manner, Professor Bell says (Princ, sec. 59) — 
"Joint purchasers are each in solidum bound for the 
whole." Among the various cases referred to by these 
writers, that of Walker, Nov. 23, 1808, F.C., is very 
much in point. It was there found that the pursuer, 
having been employed by a meeting of Scotch distilleni 
to do certain work for them in London, all who attended 
the meeting, *^or acceded in any way to the measure 
therein adopted," were liable to the pursuer in solidum. 
Thus, again, the question whether the defenders' associa- 
tion was a corporation, or a partnership, or a joint 
adventure, in the proper sense of these' terms, does not 
arise— nobody being held responsible under the above 
Interlocutor but the actual makers or homologators of 
the contract. In conclusion, the Sheriff-Substitute can- 
not but express his regret that the pursuers should have 
been kept so long out of their just debt; and he trusts 
that those who are at all events clearly liable in the first 
instance, whatever relief they may have among them- 
selves, will now see it right to settle without further 
delay. 

This Interlocutor was appealed^ and after a hearing, 
the Sheriff pronounced the following judgment: — 

Having heard the different procurators for the various 
defenders, who have lodged appeals, and also the pro- 
curator for the pursuers, under the appeals lodged for 
the parties respectively, at different diets and at great 
length, upon the Interlocutor appealed against, proof 
adduced, and whole process, and having made avizandum 
with the debate, and thereafter advised the record, proof, 
productions, 'and whole cause: Upon the appeal lodged 
for the defenders, William Lancaster and Adam M^Lelkm, 
adheres to the Interlocutor appealed against, in so far as 
it dismisses the action as regards the said defenders, in 
respect (under the joint minute No. 100 of process, 
lodged for the pursuer and these defenders), it is admitted 
that the said defenders are not subject to the jurisdiction 
of the Court, ^^ except in so far as may arise from the 
fact of their having been or being members of the asso- 
ciation in question, or of the council of said association," 
which, however, is not sufficient to create a jurisdiction 
against them: Finds, however, no expenses due to the 
said defenders, in respect the defender Lancaster lodged 
a -notice of appearance in the cause, in which he designs 
himself "iron and coalmaster in Glasgow" and the de- 
fender M^Lellan also entered appearance designing him** 
self "commission merchant, Glasgow" and he was noto- 
riously a member of the Trades* House of Glasgow, 
and Deacon-Convener thereof: Therefore, dismisses the 
appeals for said defenders, and also the pursuers' ap- 
peal, in so far as the said two defenders are concerned: 
Upon the appeals for the three defenders, William Govan, 
Joseph A. Wright, and Ralph Wardlaw, dismisses the 
same, and adheres to the Interlocutor appealed against, 
so far as the &(aid defenders are concerned, in respect 
they, as members of the council of the association in 
question, are proved by the minutes of the meeting of 
24th February, 1857, en^oaaed in the rainvite book of 
the association, and the original of which, signed by Mr 
Wright, as chairman, is produced in No, -97 of process, 
to have be^ present along with others at^b^ meeting of 
the cooncil or directors, at whidi ihe metfling.^ ^^'tfnaiii- 
mously approved itf ' and seteeted^V tife en^vingj'- tSe 
balance of the 'prioa of ^l»wi I's-nfiV stied for' at tile 
p%e fpoi^^^60P'tb ^q,.anduu]$nitie^>^ »i»»<^£to 
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amDge for the puTchase of the same, 400 shares in the 
aswoiation being taken by the company ^^in pursuance 
of which resolution the secretary of the association wrote 
to the pursaers offering ^e sum of £600 for the plate in 
question on the oondiUons specified, and the pursuers by 
thdr letter of 14th March, 1857, accepted the ofifor, and 
the plate was afterwards duly delivered: Finds, in point 
of law, as reguds said three defenders, that all the per- 
sons who were present as members of council, at the said 
meeting at which the purchase of the engraving in ques- 
tion was resolved upon, and instructions given to the 
secretary to arrange for the purchase, must be held as 
joint employers or purchasers, and as such are each liable 
in 9oUdum and not pro rata only for the price, and in 
respect decree in absence has already been pronounced 
against the defender Alexander MTheison, and the 
action has becm dismissed as against the defender Lan- 
caster, being the only member of council who, along 
with the d^enders Wright, Govan, and Wardlaw, were 
present at the meeting when the purchase of the picture 
was resolved upon: Finds that the three defenders, 
Messrs Wright, Govan, and Wardlaw, are liable ex 
contractu jointly and severally, in payment of the balance 
of the price sued for, under reservation of all questions 
of relief inter se; therefore adheres to the Interlocutor 
complained of, in so far as said three defenders are con- 
cerned. And upon the appeals for the defenders, David 
M^Kinlay, Joseph Bell, George Black, Robert Douie, 
John Kershaw, and Sheriff Steel's representatives, who 
have been found liable by the Sheriff-Substitute as having 
Bubse(|uently homologated and confirmed, as members of 
council, the purchase of the engraving b^ their fellow- 
members of council: Finds that the question as to their 
liability depends upon the point, whether they, as mem- 
bers of council, did de/acto^ at any subsequent meeting, 
homologate and approve of the purchase of the plate 
previously resolved upon: Finds, upon this branch of the 
case, that it is sufficiently instructed by the evidence of 
the secretary of the association and the production No. 
2/34 of process, as well as by the minute-book of the 
association produced in process, and the minutes therein 
entered — some of which, though not signed, have been 
sworn to as correct by the secretary, that the defenders, 
Messrs M^Einlay, Bell, Bkck, Douie, and KenQiaw, as 
well as the late Mr Sheriff Steel, were all members of 
council of the association during the year 1857, and 
attended the meetings held on 24th and 25th March, 
1857: Finds that at the first of these meetings it is in- 
Btructed by the minutes that *Hhe secretary submitted 
the programme of arrangements for the annual general 
meeting, and also the report of the council to be read at 
that meeting, which were approved of:" Finds that the 
report thus submitted and approved of by those present 
at the meeting bore, inter alia^ that *^each subscriber for 
the ensuingyear will be entitled to an engraving of 
* Benjamin West's Rrst Sketch,' a specimen of which is 
now hanging in the hall, by Mr Carter, from the picture 
by Mr E. M. Ward, R.A.;" and also, "that the council 
expect that the selection of the present picture — a work 
of extraordinary meri1>— will maintain the general pro- 
gress, and bo received, and even sought after by the 
public as a work of character:" Finds it instructed that, 
at the annual general meeting of the association held on 
the same dav (although the minute in the book is dated 
24th March), the defender, Mr Douie, read said report 
to the meeting, and the kte Sheriff Steel seconded a 
motion for its adoption, and also moved that the best 
thanks of the association be offered to the committee of 
the council and the secreUuy for their very great exer- 
tions during the ^ear, which motion was unanimously 
adopted; after which the defenders, Messrs Wardlaw, 
Bell, and Black, moved or seconded other motions, which 
were also carried: Finds that the said defenders, Messrs 
Mackinlay, Bell, Black, Douiei and Kershaw, and also 



the late Sheriff Steel, by attending subsequent meetingi 
as members of council, then acceded to, and approved ol^ 
and adopted the contract for the purchase of the en- 
graving, authorised to be entered into at the meedag of 
council held on 24th February, and are in law equally 
responsible to the pursuers as the other memherB of 
council who were actually present at the meeting whoi 
the purchase was resolved on: Therefore, adheres to the 
Interlocutor appealed against, in so far as the said fife 
defenders and Steel's representatives and tmsteei an 
concerned, and dismisses the appeal for them respectivdy; 
adheres also to the Interlocutor appealed from, so far ai 
the remaining twenty-four defenders therein named are 
concerned, in so far as it sustains their defences, and 
assoilzies them from the conclusions of the action for the 
reasons stated by the Sheriff-Substitute, but with these 
variations — 1st, That no expenses are found doe to tite 
four defenders therein specified, namely, Stratben, Arrol, 
Dreghom, and Smith, in respect they are proved to hare 
got copies of the print as directors, and their namei 
appeared in the published list of the council. No. 34, and 
they never repnoated being directors, and Mr Strathen, 
in particular, is proved to have expressly agreed to become 
a member of council to Mr Fearston, and admita he got 
the engraving, and having met him; 2d, Thatexpeoaei 
are found due to the defenders, Dr John Coats and Dr 
Panton, in respect there is no evidence of any special 
communication to them as members of council, nor any- 
thing but a hearsay story of having been verballv spoken 
to by Mr Fearston; and, quoad vltra^ dismiaees the whole 
remaining appeals for that class of the defenders, as aho 
the appeal for the pursuers as regards the whole of them: 
Adheres also to the Interlocutor under review, in ao &r 
as the defender, James Fearston, the secretary of tiie 
association, is concerned, and that for the reasons stated 
by the Sheriff-Substitute, and dismisses the appeal lior 
the pursuers as regards him, and decerns. 

Note. — ^Althoueh no fewer than seventeen difisrent 
appeals have been lodged against the Interlocutor under 
review, and the case, from its novelty and the great 
number of defenders called— being no less than forty- 
eight in number, appears at first sight somewhat oompS- 
cated, yet, in reality, it lies within a comparatively nairov 
compass, and as regards all the defenders, they may (vith 
the exception of the secretary) be included in thiee 
classes or divisions — 1st, Those who, as memben of 
council or directors of the associatipn, attended the meet- 
ing at which the purchase of the engraving in qnestioa 
was resolved upon and authorised, and who are saed as 
liable, ex contractu^ for its price; 2d, Such of the de- 
fenders who, though not present at the meeting when 
the purchase was authorise, attended subsequent meet- 
ings, as members of council, at which the nsolntioD^ 
purchase the plate was approved of and confirmed, and 
who are sued as equally responsible to the poffoen 
for the price, by homologation, as those members of 
council who directed the purchase to be made; 3d, Sneh 
of the defenders who, though elected members of ooonol 
either before or after the year 1857, are not piofed to 
have acted as such, or to have been in any way cmw- 
sant of the contract entered into with the pursueis. The 
Sheriff-Substitute has dimx)6ed of the case in this three- 
fold view, and the Sheriff entirely concurs with him ia 
dealing with it in that way; uid, generally speaking, be 
agrees with him in the judgment which he has pio- 
nounoed. 

In regard to the liability of the first class of defendert, 
namely, those who, as members of council, attendedj^ 
meeting at which the purchase of the pictare was agreed 
to, there appears to be no room for doubt. ^ 

The minutes of that meeting, as engrossed in w 
minute-book, and the principal of which, signed hf ^ 
Wright, as chairman, is produced, expressly bear that 
"the meeting unanimously approved of and selected the 
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engraTing in qnestion at the price of from £600 to £630, 
and iostracted the secretary to arrange for the purchase 
of the same/' Following ont these instmctions Mr 
Petnton, the secretary, wrote to the porsuers the letters 
dited 2d, 4th, and 12th March, 1857, offering £600 for 
the plate on the conditions therein specified, and the 
raxsQen accepted the offer by their letter of 14th March, 
Na 212. In the letter of 4th March, the secretary ex- 
prady states that the whole members of council are 
inntly and sererally responsible for the purchase, and in 
1118 BohsMuent letter of 12th March a copy of the minute 
of 24th f^bmary, 1857, at which the purchase was re- 
nlred on, was transmitted to the pursuers. Under these 
oisBiYeB the engraving was afterwards delirered to the 
HBodation, and it is not denied by any of the defenders 
that the balance of the price now sued for, being £240, 
11 still owing. As those gentlemen who atten<kd that 
■Nstiog thus contracted, through the secretary, with the 
jniHien for the purchase of the plate, there can be no 
doobt they are liable tx contractu for the price, and being 
joint norchaaers, it is clear also, under the authorities 
([noted by the Sheriff-Substitute, that they are liable 
jointly and severally, or each in solidtm and not pro rata 



t aeems equally dear that the second class of the de- 
feoden, or those who, though not present at the meeting 
on 24th February, when the purchase was agreed to, 
Attended subsequent meetings as members of council, at 
which the purchase was brought above board and ap- 
proved of, are equally liable with their fellow-members 
of oooncii who first authorised the purchase, upon the 
principle of their having homologated and approved of 
the contract. It is no doubt true, as argued for some of 
the defenders at the debate, that homologation can only 
apply where the parties who are alleged to have homolo- 
gated l^new what the^ were doing. Upon this point 
thoe is certainly nothmg in the minutes of the general 
meeting of the association held on the 24th (not 25th, as 
uMed in the minute-book through mistake) March, 
^v?^' ^^di, taken by itself, can imply homologation on 
ue part of those present at that meeting, for there is no 
uluaon whatever in it to the meeting of 24th February, 
« to the purchase of the engraving as directed at that 
meeting. But, then, at the preliminary meeting of the 
"wnbors of council held on that same day (24th March), 
Bot only was the programme of the arrangements for the 
general meeting submitted, but also the report of the 
comicil, which, as the minute bears, ^^were approved of ]*^ 
*nd in that report not only is the purchase of the picture 
ttpedally referred to, but the selection of it as a work of 
^'^noidinary ment is mentioned as one great means of 
Promoting the progress and success of the association. 

The Sheriff agrees with the Sheriff-Substitute in think- 
H that this amounts to homologation and adoption of 
»e contract on the part of all those members of council 
^ho attended the prelinunary meeting on the 24th of 
™ch, and renders them equally responsible for the 
poe as those who, at the previous meeting on the 24th 
lebTttary, authorised the purchase. And this liability 
•*»w»«B even more strongly to the defender, Mr Douie, 
*Aa the representatives of the late Mr Sheriff Steel, than 
2 ^ others present, because the former aotdally read 
K the general meeting of the association the report of the 
^cQ already noticed; while Mr Steel, besides having 
'^^^l^ aa a member of council eight or nine meetings, 
2^^y moved at the annual general meeting a vote of 
^1^ to the conunittee of the council and the secretary 
^ their great exertions during the very year when the 
F'J^haae of the pkte took place. It was amied on be- 
«uf ^the defenders, Mr Kershaw and Dr Joseph Bell, 
^0 both attended the meeting of council on 24th March, 
w the minute of that meeting, entered in the minute- 
BQoc of the association, is not signed; bat it is proved 
w^niiAoopy of the originid bqioU ninate whioh wm 



signed by the chairman, and such as it is, it is supported 
by the evidence of Mr Pearston, the secretary, who proves, 
without contradiction, the fact stated in the minute. It 
was also argued by Mr Rennison, on behalf of Dr Bel), 
that, as he was a vice-president of the association, he 
could not be liable as a member of council, and that he 
was not proved to have been elected for the specific year 
when the order for the engraving in question was given. 
But there is no evidence of the appointment being annu- 
ally only, or of Dr Bellas appointment having come to an 
end, and he attended as a member of council the meeting 
at least of council held on 24th March. 

In regard to the case of the remaining twenty-four 
defenders, that class who are sued as clewed and pub- 
lished members of council of the association, but who are 
not proved either to have attended any meeting of 
council subsequent to the contract having been entered 
into, or consented to act as members of council, the 
Sheriff is of opinion that they have been properly assoil- 
zied from the action. The &ct of circubus having been 
sent to the different members of council of their having 
been elected appears to be adequatelv proved, at least as 
much as is usual in such cases; but there is not sufficient 
evidence to show that these defenders either attended 
meetings or consented to act as members of council. 
Some of them were elected without their knowledge or 
consent, and some of them were not elected till after the 
contract for the engraving had been entered into; and aa 
it is not alleged that credit was given on the £aith of their 
names, they could only be rendered liable as homologating 
the contract, of which, however, there is no evidence. 

The great majority of this class of defenders, however, 
appeal against the Interlocutor, as not awarding them 
tndr expenses. But the Sheriff is of opinion that under 
the decision in the case of SomervUU^ 27th June, 1862, 
which, in so far as regards the point of expenses, seems a 
precedent in point, this class of the defenders, with the 
exception of two of them, Dr Coats and Dr Fanton, are 
not entitled to costs, seeing they did not repudiate their 
appointment as directors or members of council after 
their names as such were advertised and published. 
And, in addition to this, at a meeting of the members of 
council held on 19th Kovember, 1858, a month before 
the present action wa& raised, at which Mr Grourlay pre- 
sided, an opinion is recorded in the minutes to the effect 
that the agents for the pursuers be requested to serve the 
summons on all the parties who had been in office in the 
council, in order that the question of liability might be 
properly determined. And there seems no solid grounds 
for making any distinction in the case of the four defen- 
ders, including Mr Strathem, who had been found 
entitled to expenses by the Sheriff-Substitute, or for 
giving them their expenses. The Sheriff is of opinion, 
however, that the defenders, Dr Goats and Dr Panton, 
are entitled to their expenses for the reasons stated in the 
Interlocutor; and, indeed, at the jlebate the pursuers 
admitted that the reasons stated in tne Interlocutor under 
review did not apply to them. A variation has aocord-. 
ingly been made on the Interlocutor, in so far as these, 
defenders are concerned. 

With regard to the defender, Mr Pearston, the secre- 
tary of the association, the Interlocutor under review, so 
fkr as he is concerned, seems entirely well founded, as he 
was not a member of council or director of the association 
at any time, but acted solely under the instructions of the 
council in giving the order, as secretary, to the pursuers 
for the engraving in question, and firom the outset dis- 
closed to them the names of the directors or members of 
council of the aaaodation as the parties liable for the 
price. 

In conclusion, the Sheriff agrees with the Sheriff-Sub« 
Btitute in thuiking that, under the judgment which hai 
been pronounced, it ia unneoessaiy to give any deliver^ 
anoe gn WTend of the pleaB irhioh were ndaed for thf 
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defenders at the debate. On the general question, he is 
of opinion tJmt, although it is irae that the association is 
not a mercantile or trading company, in which certain of 
the directors ex natura negoiii haye a power to bind the 
absent directors in conducting the business of the com- 
puiy« 7^> ^ ^^ original deed of constitution of the 
association provides for the purchase of pictures for the 
encouragement of the fine arts, the councU had the power 
to bind the association for the cost of objects connected 
with the design of the institution, and that the purchase 
of an engraving in addition to pictures was not such a 
divergence from the design of the association as to deprive 
it of its l^gal character, even although the constitution 
of the society had not been extended so as to permit of 
the purdiase of engravings, and the members of council 
present at the meeting on 24th February, 1857, had had 
no authority for what they did. As the case has been 
decided, howevef , it is unnecessary to enter into such a 
question, or any of the other pleas alluded to in the 
Sheriff-Substitute's note, seeing none of the defenders had 
been found liable except those who, as members of coun- 
cil, either personally entered into the contract for the 
purchase of the engraving, or afterwards homologated and 
approved of it. 

Adt, J. L. Lsng. 

AU, John KidBton for Sir Andrew Orr; M'Gregori Steven- 
Bon, & Flemiog for W. Buchanan, M.P. ; Lamond k 
M'Luckie £6r £. Dal^ish, M.P., and D. Dreghom; 
Blade & Honeyman for Rev. M. Cochrane, J. Gour- 
lay, W. W. Watson, D. Smith, Ralph Wardlaw, J. 
R. Stewart, D. M*Kml»y, W. W. Smith, J. Selkirk, 
G. Black, C. R. Brown, aad J. Wothenpoon; W. 
Rennison for Dr Joseph Bell; Hill, Davidson, Hill, 
ft Clark for W. Govan; Bums & M'Lean for J. 
Tennant, Sheriff Strathem, J. Smith, LL.D., R. 
Hutcheson, J. Kenhaw, and J. Pearston, Secy.; 
Moncrieff, Paterson, Forbes, ft Bacr for R. Napier; 
J. ft W. Murdoch for J. Coats, M.D., A. M'Lelland, 
and R. Douie; Scott ft Stevenson for Steele's Trus- 
tees; G. ft A. Young for J. A. Wright; Smith ft 
Wright for J. PearBon and N. Johnston; W. Am- 
brose for A. L. Knox; M^Lure, Naismith, ft Brodie 
for A. Arrol and J. (Rowland; John Eerr for W. 
Lancaster; W. F. Eirkland for J. Panton; Banna- 
tynes ft Kirkwood for J. Btmet. 



4Ttt July, 1863. 

SHERIFF COURT, PERTH. 

(Shebiffs Gobdon and Babclay.) 



Roy V, Bsrtram'8 Trustees. 

e 

Et e Contra. 

Contract— -Sale-^Bankrnpt— Lien. — Lien of proprietor 
over materials bought by a contractor for a building. 

The whole facts of the case ore minutely set forth in the 
annexed Interlocutors: — 

Having heard parties' procnraton, and made avizandum 
with the conjoined actions, and having issued this Interlocutor 
and Notes in draft, and sfain heard parties' procurators on 
matters of correction. Finds — 

Urst. The party Roy and John Bertram, mentioned in tiie 
record, entered into the contract No. 14 of process, wherehy 
Bertram, in consideration of the price therein mentioned, 
bound himself to provide, execute, and finish, in a good and 
snflldent and woricman-like manner, on or before 1^ 2d 
February* 1862, the whole wright or joiner work necesnry 
lor the erection and oompletion of a bunding in Perth. 

Second. Bertraaii by ssid contraoti bound himself to 



furnish and provide all materials which should be neoemry 
and fit to be used in the erection and completion of the whole 
wright and joiner work required for the oompletioii of nid 
building. 

Third. That the party Bay by sud contract "bound hioMelf 
to pay to the sud John Bertram the sum of nx handnd 
pounds sterling of said sum (that is, of the sum of £726, the 
contract price), in such proportions, and at soch times dozing 
the execution of said wo^ as Andrew Heiton, ardntect in 
Perth, might order or determine by a oertifioate aad order 
under his hand to that effect, and the rsmabder of aud prioe 
upon the full and sufficient completion of the said work upon 
the said Andrew Helton's certificate to that efiect; aad it vai 
thereby stipulated that in the event of the said John Bertnm 
improperly delaying the execution of the said work, or exeent- 
ing the same with inauflicient materials, and in an nnwodc- 
man-Hke manner, it should be in the power^f the said Thooui 
Roy, upon the report or certificate of the said Andrew Heites 
to that effect, immediately to employ some otiter tndsmiB 
to execute the same, and to pay ihe said tradesman for the 
execution thereof at such price as the said tnulesmia rnj 
contract therefor; and whatever difference in ezoeH betseen 
the sum or price hereby contracted to be paid to the aid 
John Bertram for said work, should in said event be psU to 
the said other tradesman, the same should be paid and re- 
funded by the said John Bertram to the said Thomis Boy, 
and in the event of the insolvency or bankruptcy of the sud 
John Bertram^ the said Thonws Roy ^ould have the nme 
powers as above conferred, and might appoint another tndes* 
man to execute and complete the works left uncompleled at 
the period of said insolvency or bankruptcy, without any cos- 
trol or interference on the part of the said John Bertrun or 
his creditors; and it is further hereby agreed upon and stipQ- 
lated thaty in either of the said events necessitating the em- 
ployment by the said Thomas Roy of another tradenua to 
execute and complete the said work in the room and place of 
the said John Bertram, the said Thomas Roy should have M 
power and authority to retain in his possession firom the said 
John Bertram, and his foresaids and creditors, the whole 
materials which might be upon or widiin the ground or 
premises of said shops and dwelling-houses belonging to the 
said John Bertram, and unapplied in the erection tboeo^ ■> 
well as any money which might at the time be doe by tiu 
said Thomas Roy to the said John Bertram for such poraou 
of said work as might have been executed sod unpaid, aad 
to apply the said materials and money in the payment sod ex- 
tinction, pro tatUOf of all loss and damage which the aid 
Thomas Roy might sustain in and through any of the events 
foresaid." . 

Fourth. Bertram commenced and so far proceeded with the 
wright and joiner work of the building so contracted for, aad 
from time to time brought to the premises wood and iroo- 
mongery for the work, as also tools for the workiag op 
thereof. 

Fifth. That Bertram suspended payments on Saturday tbo 
15th June, 1861, and in consequence the progreaa of tiw 
Wright work so contracted for was stayed. 

Sixth. On 20th June, 1861, the party Roy appliad by 
petition to this Court for warrant to Mr Andrew Heiton, 
architect, Perth, the person named in the said contrart tf 
architect of the said building, to value and report on wock 
done, and materials on the ground, and therwer, on com* 
pletion of the whole of the contract work, to report the ex- 
pense of completing the same, including the further materia^ 
necessary, and in Sie event of the same being great^, whh 
the sum already paid, than the original contract {rioe, to 
decern for such excess. 

Seventh. On 12th July, 1861, Mr Invrie, the troBtae on 
the asquestrated estate of the said John Bertram, presented a 
petition to this Court, craving a remit to qualified V^"^^'^^ 
make up aad report an inventory and valuation of the won* 
ing utensils, wood, ironmongery, and other materials, t^ 
to interdict the party Roy from interfering therewith, wd 
for a decree on him to deliver up the same to the petitioner 
as trustee. 

Eghth. On 24th June, 1861, on the first mentioned ap- 
plication, with consent of Mr Invrie in the charaotarot 
judicial factor in the sequestration <^ Bertram's ^^*^^»^ 
Court remitted to Mr Heiton to inTontoiy, valoe^ and !«(»» 
as craved. . ^ . 

27inth. On ath Joly, 1861^ Mr Hoito teporttd to w 
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Court that he found ^'that work had boen ezecated by Ber- 

trwn to the Talue of £180 19 

TiaA there was timber on the ground worth 109 14 

likewise, naUs and other ironmongeiy of the 
I Talueof. 67 



297 13 
I That there had been paid by Roy to Bertram, to 

aooounty 261 

Showing value stiU on band, 86 13 

I and that it required, in order to complete the contract, the 
mm of £575 2a." 

Tenth. The two prooeesea above mentioned were conjoined, 
tDd parties, by minute, consented that the whole wood on the 
premisefl, as valued by Hr Heiton, should be applied in the 
flraction of the building, reserving entire the rights and pleas 
of parties, and by another minute of consent it was agreed, on 
tits party Roy consigning (which he did) £70 as the value of 
the whole ironmongery materials on the premises, the same 
ibould also be applied to the building under the like reserva- 
tin. 

Seventh. The party Roy did not claim any lien on the 
■ working tools on the premises, and which aooordingly have 

beeo delivered to the trustee. 
I Twelfth. Whilst it is proved that it is the practice of the 
tisde in such cases to place on the site or locality of a building 
—the Wright work of which was contracted for — quantities of 
wood and ironmongery, and other materials in readiness for the 
piogren of the work, and that sach materials are taken into 
noipatation by the architect of the building in g^ranting 
periodical certificates to enable the contractor to obtain pay- 
ment of instalments of the contract -price, nevertheless, it is 
eiUbliihed that in the present instance unusual quantities of 
wood and ironmongery were sent to the building which were 
not immediately required, and some of the ironmongery was 
altogether unsuitable for the work, and that such placing of 
nateriahi seemed to have been wholly or partially with the 
view of obtaining an enhanced certificate from the architect 
to allow Bertram to draw a farther and increased instalment 
from Boy, so as to enable him to proceed with the contract 
sod his busineBs generally, and the non-obtaining of which 
sppsrently was the proximate cause of Bertram's stoppage of 
psjrments, and consequent declaration of bankruptcy. 

Thirteenth. Applying the law to these findings of fact. 
Finds that there was no transfer of property on the materials 
by Bertram to Roy, but that, on the failure of the former, the 
hkter had a hen over the materials on the premises, in a question 
with Btttram's trustee claiming delivery, to the extent of what 
waS) in a fair exercise of Bertram's oblation under the con- 
taot, properly and duly on his premises at the time, with the 
new of being immediately apphed to the building, and so of 
aeoesBlty destined, and that in security of fulfilment of the 
omtract, or of damage consequent on failure to performance 
of ihe contract; but that he had no lien over such materials 
tt were brought to the premises not to be worked up in the 
proper and usual course of trade, but with the view of obtain- 
ing a larger advance prospectively on the contract price. 

Finally. Applying these several findings, sustains the lien 
of Boy on the timber, to tbo extent of joisting and flooring on 
the ground at the time of Bertram's bankruptcy, but repds it 
to the extent of other timber to be applied to doors, windows, 
tnd other finishing work; sustains the lien on the ironmongery 
to the extent of nails necessary for joisting and flooring, but 
npels it to any farther extent. 

With tiiese findings, orders the caxise to the roll of motions, 
that parties may state bow they severally suggest the same 
iboold be applied to the respective oonclusions of the conjoined 
petitions, reserving the question of expenses. 

NoTi. — Neither party pled the case as one of property 
transferred. There was no sale of the materials or consequent 
delivery thereof. Until the materials were fixed into the build- 
ing they continued the property of Bertram, as much so as his 
tools. Had the insolvency been on the part of the proprietor, 
his creditors oould not have in any way attached them, whilst 
loch attachment was open to the creditors of the contractor, 
inljeet, of course, to any right of lien in the person of the 
proprietor over the same. The sequestration carried to the 
trustee all right of property in the noaterials, subject to the 
Ben aforesaid. 

Where a breach of such a coi\traot by iiwolvency arises on 



the part of a proprietor, whilst the oontractor^a daim resolved 
into one of damages, it might be competent to his creditors, 
by their trustee (unless w^re excluded by the oontraot), ta 
take up the contract and to insist on its completion. So, on 
the other hand, where the breach arises on the part of a con- 
tractor (and the contract does not exclude), it might in like 
manner be in the option of his creditors to offer implement, 
and so exolude damages. In either case the question becomes 
one of expediency, depending on which side the contract was 
favourable or the reverse, and the extent to which the work 
had proceeded, and the amount of payments ahready made to 
account of the contract price. In neither case oould a party 
insist for damages where implement was fairly oflfered, nor 
could they, by refusal to imj^ment the contract, obtain an 
advantage over the creditors of the other party offering imple- 
ment. 

In the present case, both parties agreed to the oontraot 
being brought to a dose, in oonsequenca of the bankruptcy of 
the contractor, and which contingency is expressly provided 
for by the contract, and that provision appears subject to no 
legal exception. 

The solicitor for the trustee contended that the claim of 
the proprietor was struck at by the Aot 1696, as a security lor 
a prior debt. But the Sheriff-Substitute is unable to discover 
any gpround to let in such a plea. 

The question is one of lien by covenant. The materials 
were, at the tune of the bankruptcy of Bertram, his property, 
but they were on the premises of the proprietor for a certain 
covenanted purpose. They were so fieur destined for the build- 
ing, and it has beoi decided at conmion law that articles in 
such a position become heritable in a question between heir 
and executors {Erak, B. ii., 1. 2, sec. H; 25th February, 1783, 
JoIintUm, Mor.y 5443). The parties contemplated that mate- 
rials should from time to time be brought to the ground as the 
woric progressed. It «ould neither be expected, on the one 
hand, that the whole was to be brought at once in the slum^; 
nor, on the other hand, by pieoe-meal, stick by stick, and nail 
on nail, as they were required. The reasonable interpretation 
of the contract and the proved practice of the trade, are to 
bring forwurd sufficient quantities of material, from time to 
time, to be in readiness for the work, without undue anticipa* 
tion on the one hand, or unusual delay on the other hand. It 
would appear by Mr Helton's certificates, that in giving orden 
for payments, he included materials at the time on the ground 
(included under the description of work done), and such seems 
the usual practice in the trade. 

But it is impossible to disguise the fiact that within a few 
days before the stoppage of payments by the contractor, an un- 
usual amount of wood and ironmongery were hastily sent to the 
premises, long before such were needed, and especially with 
regard to ironmongery, there were some wholly unsoited for 
the worlE. There is not the slig;htest room for supposing any 
collusion in the matter between Bertram and Roy; quite the 
reverse. The former seemed anxious that the architect should 
nutfk down in his bill a large figure, that he might obtain a 
larger sum than he could have got had the usual and moderate 
quantities of material been only laid down. He failed in 
obtaining this overdraught, and it is very unlikely that Mr 
Heiton, with his extensive experience and well-known pru- 
dence, vrould have granted such an order as was wished for, 
and which appeared indispensable to uphold the failing credit 
of the contractor. 

Supposmg that such an order had been granted so as to 
include the value of the great excess of the materia^ it is 
very doubtful if such would have been good at law. It ooald no 
longer have been an advance under the contract, but an ad vanoe 
specially on deposit or pledge of property, winch would have 
required a separate and distinct contract. Soppcee that the 
contractor had at the outset broi:^ht the whole materials 
necessary for the full completion of the contract, and never 
obtained any advance under the contract for the work to be 
done^ and which he by insolvency fiuled to do to any extent, 
it is not thought that the proprietor oould have a lien under 
the contract to enforce completion of the work, or consequen- 
tial damages for non-performance, whatever other right be 
might have under a separate advance on special lien or rather 
pl^ge. 

The Sheriff-Substitute is quite aware of the fact as proved, 
that the finialiing wood was intended to be worked up on the 
premises of the proprietor in preference to the contraotor's 
work-«hop. There is, however, no such provision in the oon- 

h2* 
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tnot, and it is not easy to perceive how the oontnetor was 
thns entitled to oonvert the premiies of another into his work- 
shop. Mr Boy, with reference to the tools, yery iiradently 
admits that he has no lien over themi which in prindple ex- 
tends equally to the wood to be there prepared and manufac- 
tured into doors and windows, long before they were required, 
or the voids into which they were to be placed had been 
erected. If the proprietor bad a lien on such wood he could 
equally have extended his chum to wood brought there to be 
manuftustured into chairs and tables for the future occupants 
of the house about to be erected, or even for dwellings situated 
elsewhere. Lien does not cover everything in a man*s pre- 
mises, but is limited to such artides as by law or covenant are 
made the express subject thereof. 

Following out the above train of reasoning, the Sheriff- 
Substitute eutertains no doubt as to the trustee*s preferable 
claim to the ironmongery, with the exception of the nails to 
be forthwith used for joisting and flooring, though even of 
these there appears a plethora. He has as little doubt as 
to his claim for finishiug wood. He has, however, some 
hesitation as to the wood for flooring, which was not required 
until the building was roofed in, and perhaps as to the excess 
of joisting above what was neoessaiy for the next range. 
Nevertheless, seeing that the wood apparently was cut and 
designed, and was in process of seasoning for Uie purposes of 
that building, and required no farther manipulation except 
to be fixed into the walls and on the joists, and that the times 
of its application were periodical, depending on the progress 
of the building, he feels bound to give the whole of the joist- 
ing — ^if, indeed, there were any such remaining — and with 
somewhat more hesitation, the whole of the flooring, to the 
proprietor. 

There is no report on the completed building, and perhaps 
such is now of no gpreat consequence to either party, and 
doubtless they can easily arrange their respective claims on 
the footing of the foregoing Interlocutor. 

The solicitors will remember that in the course of the debate 
the Substitute hinted that Uicre was a recent case in the 
Supreme Court involving somewhat the same issue. After 
the foregoing Interlocutor and Notes were issued and revised, 
the Substitute has traced out the case. It will be found 
under date 18th June, 1861, Ker v. Dundee Gas Light 
Co., 83 JttrtMt, 170. He is somewhat pleased to find that 
nothing in that case is adverse to the principles which have 
ruled the decree in this case. It is worth while noticing that 
there was no excess of materials laid down in the Dundee 
case. The contract was for £1295 10s 6d, and was finished 
after the contractor s failure at the small excess of £81 9s 9d. 
At the time of the failure he had only done work to the 
extent of £90, and had been paid £56 17s 6d, leaving only a 
balance of £33 1 Is 6d due to him. At-the time of the failure, 
there was only about £50 of material laid down on the 
ground. The Court held that the property of the tools and 
materials passed to the trustee under no lien over the former 
and only a Uen over the latter to the extent of being used in 
the building on paying their value to the trustee. 

The case being appealed to the Sheriff, the following 
Interlocators were pronounced: — 



petitions, and aa to the final disposal of the causey i 
all questions of expenses. 

Non. — The wood and ironmongery artides were the pRh 
perty of the bankrupt Bertram at the date of Ins baakrnpicy. 
But it is conceded by the trustee that to some extent they 
were under the spedal provision in the contract, mbjeot to s 
fien in favour of the defender Roy, on whose preouaeB thty 
then were. By that contract it was provided that the defen- 
der Boy should, in the event of Bertram's tsilure, have foil 
power and authority to retain in his posseanon from Bertnm 
and his creditors the whole materials which might be upon or 
within the premises of Mr Roy, and not applied in the erectios 
of the house and shop, and that Mr Roy should be entitled to 
ap^y the said materials, as well as any balanoe of monej doe 
to Bertram, in the payment and extinction, pro tanto^ of ill 
loss which Mr Roy might sustain in consequence of Bertnun'i 
failure to fulfil the contract. The chief difference is, ss to 
the extent to which Mr Roy is entitled to exerrise thb right 
of lien or retention. It is contended by the porsner £it 
larger quantities of wood and ironmongery artidea irare 
brought to Mr Roy's premises which were not immedUtelj 
requ&ed for proceeding with the contract. At the anno 
time, it was admitted by the pursuer that thii alleged exoea 
of materials was not the result of any fraudulent BcfaenM os 
the part of Bertram or Mr Roy to secure a preference for fte 
latter over the other creditors of Bertram, but it is stated tbit 
these large quantities were brought by Bertram to Mr Yaf% 
premises, in tbe hope of inducing Mr Roy's architecfe to give 
larger oiders for payments, which are generally based upon la 
estimate not only of work done, but materiak belonging to 
the contractor for the use of the bmlding brought to tl» 
premises. Hie Sheriff thinks that he cannot restrict the eflbet 
to be given to the express lien created by the provisioa m tke 
contract by considerations founded upon the motives wfaieh 
may have influenced Bertram in bringing the wood and other 
articles to Mr Roy's premises. Bertram was the owner of 
these, and entitled to deal with them as he pleased. There 
are no grounds upon which his removal of the wood can be 
challen^ under the Bankrupt Statutes, or at common Uv. 
Mr Roy, then, is entitled to claim the benefit of his right of 
lien to the full extent. But the daim, it is thought, muit be 
construed as having reference only to materials fit sad pn^ 
for the completion of the contract, and not to materials m 
as may have been sent by the wholesale dealer to Bertisa, 
not suitable for Mr Roy's buildings. The Sheriff understsodi 
tiiat aU the wood has been used in tbe buildings, and tbst lU 
the ironmongery has been used, with the exception of artida 
to the amount of £24 4s G^d (see No. 9), and to that extent d 
the artides so used the pursuer's claim appears to be weD 
founded. The Sheriff's present impression is against aoataia* 
ing the defender's lien over the articles represented by tbe 
sum of £24 4s 6id, but this matter can be settled when the 
parties come before the Sheriff. 

The Sheriff having heard parties' procurators upon the 
matters referred to in the condading part of the brt Inte^ 
locutor, and made avizandum with, and again considered the 
proof and whole process, Finds that the defender Boy waa, at 
the date of the respective petitions, entitled to retam the 
ironmongery artides which have not been used in the eoa- 
struction of the houses and shops which formed the subject of 
the contract between him and the bankrupt, and that looh 
right of retention continues in foroe until it shall be ssoertained 
whether the defender haa any daim against the bankropt^ oa 
account of the expense of finishing ^e joiner work d laid 
houses and shops being greater thiui the sum for which the 
bankrupt undertook to execute the same, and remita the 
cause to the Sheriff-Substitute to allow such proof or firooeed- 
ings as may be necessary, in order to ascertain whether aod 
to what amount the sums expended by the defender on the 



The Sheriff having heard parties' procurators on the appeal 
for the defender Roy, and made avizandum with, and con- 
sidered the process and proof, sustains said appeal: AfSrms 
the findings in said Interlocutor numbered one to eleven 
inclusive: Recalls t)ie twelfth and remaining findings of the 
Interlocutor, and in lieu thereof: Finds that in virtue of the 
provisions of the contract between the defender Roy and the 
bankrupt Bertram, the defender was, on and after the date of 
Bertram's insolvency and failure to proceed with his oontraot, 

entitled to retain all the wood and ironmongery articles which — , . , - , ^ .^ , , -^ — - . .. 

had been brought by Bertram to the defender's premises, and work, which the bankrupt undertook to perform, exceed tfce 

wer« thereon at said date, and that he is still entitied to . sw™ for which the bankrupt under the contract en«««»^* 

retain the said wood and ironmongery articles to the extent i execute the same, and to grant warrant for payment to toe 

to which they have been used in the construction of the ssid defender of the whole oj such part of the consigned aume^ 

houses and shops, reserving for farther consideratioil the right 

of parties in regard to such wood (if any), or ironmongery 

artides as have not been used by the defender for the 

purpoECS of the building which formed the subject of the 

oontract; and vrith these findings orders the cause to be 

enrolled before the Sheriff, to discuss as to the proper mode of 

ftppl>ii^ these findings in the civoumstancai to the respective 



may be neoessary to satisfy the defender's daim for the eioaai 
of the sums so expended by him above the contract price, and 
to proceed farther with the cause, in so far as may be neceaaaiTi 
reserving all questions of expenses. 

Kon.—The Shexifi^ on farther consideration, if of opiaios 
that the defender was entitled to retain all the iranmosgaqr 
which was bcougfaft to his pnaoMs by the tanknipt. Thi 
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temi of the oontraot mn wrj bro«cL They gi^e the defender 
power m the event of the bankruptcy of Bertram, the con- 
tnctor for the jomer work, " to retun in his (the defender's) 
pcNMflBon from the ndd John Bertram and his creditors, the 
whole materials" belonging to Bertram, in the defenders pre- 
viMi^ "unapplied in the erection thereof, as well as any money 
which may be due by the said Thomas Roy to the said John Ber- 
tnm for such portions of the work as may have been executed 
and unpaid, and to apply the said materialt and money in the 
t^gmmt aind extmetion, pro tanto^ of all lou and damage which 
the nid Thomas Boy may sustain." These words do not 
sppesr to render it essential to the defender's right to retain 
the materials, that they should be used in the building. Take 
m esse of materials not of the proper kind, or faulty in some 
mpeot, having been put into the defender s premises by the 
hukrapt, could it be contended that if the defender had a 
light over proper materials, he would not have the same right 
Of er materials, fanlty, or not of the proper kindt The terms 
cf this clause of themselves appear sufficient for the defender's 
OMe. Bat &rther et teparatim, it has been proved that all 
the ironmongery articles were ordered by the bankrupt with 
ipedal reference to, and for the purposes of the defender's 
buildings; and that although ironmongery articles, to the value 
of about £24 of those so furnished, were not actually used by 
the defender for his building, they were given to a dealer in 
then articles, and that the defender expended larger sums in 
Vorehonng other ironmongery articles from him and others. 
If the defender had thought that such disposal of these iron- 
Boogery articles by him would have prejudiced his claim of 
retention, he probably would have used the articles in question 
instead of procuring articles from other dealers. 

13ie defender has intimated that he has no wish to incur 
opeoae by leading evidence as tb the full amount expended 
by him in completing the bankrupt's contract, in excess of the 
nun for whkb the bankrupt undertook to execute the work; 
bnt he is prepared to prove that the excess considerably ex- 
«edi tiie value of both the wood and ironmongery. The 
tfoitee's agent was not prepared to admit this at the discus- 
Bon, and therefore the Sheriff is not in a situation at present 
to do more than to decide that the defender was and is en- 
titled to retain the wood and ironmongery until it should be 
*>nrtained for what sum the contract has been completed. If 
the defender's aTerments as to the excess of payments by him 
fbore the contract price are seriously disputed by the trustee, 
tk will be necessary to allow a proof; and the defender will be 
estiUed to a warrant for the oonskpied sum, if it shall be 
nqmred, in order to reimburse him for the sums expended in 
*ic*8i of the contract price. 

J^ Sheriff may state, for the guidance of parties, that his 
pnwot hnpression is that the defender is entitled to the ex- 
pooet of process. His daim of retention has been sustained 
to the full extent, but if the trustee can show grounds for any 
Bodifioation, these wiU be taken into oonsideration when the 
ONse is finally disposed of by the Sheriff-Substitute. 

^0f. PivuBToir. AU, Jamxaok. 



5th July, 1863. 

SHERIFF COURT, AYR. 

(Shebiffs Campbell & Robison.) 

GiL&XRt M^BsooM t;. Grace Lennox. 

Sommons^Releyancy.— il summons subsumed that A or 
B had stolen certain Junds from the pursuer^ but con^ 
eluded for decree against A only. Summons dismissed 
M irreUvant 

Taii was an action for payment of £16. The concla- 
Bions of the libel were in the following terms: — " There- 
iore the defender ought and should be decerned to pay 
to the poxsaer the sum of £15 sterling, being the amount 
which the said defender and Agnes Lennox, or Fergus- 
on, wife of William Fergusson, some time farm-servant 
at or soar Maiashaw, in the parish of St Qoiyoz afore- 
<>>iii»ow iwUUiig At Bunaid^ near 6iry«D, did both, 



and each or one or other of them, on or about the 2dd 

day of January, 1862, within or near the house of the 

pursuer, at Ladykirk aforesaid, steal and theftuously 

away take from him, by opening a lockfast chest belonging 

to him, and taking therefrom two bank or banker's notes 

for five pounds each, and five bank or banker's notes for 

' one pound each, the property of the pursuer.*' 

' The pursuer averred in his condescendence that the 

defender and the said Agnes Lennox, or Fergusson (her 

I sister), had been convicted by the verdict of a jury of 

• the theft of the said money, and suffered a sentence of 

i four months' imprisonment each. 

To the action the defender stated the following pre- 
limiiiary pleas in law — (1) The conviction referred to in 
the pursuer's second statement of fact being res inter 
alios acta^ is irrelevant to the issue of this action, and 
the averment ought at once to be expunged from tho 
record; (2) The pursuer^s media concludendi do not 
warrant the decree sought for, and the defender is there- 
fore entitled to be assoilzied from the conclusions of the 
action, with expenses. 

In support of the first of these pleas, the defender 
referred to Dickson on Evidence^ pp. 556-558, and tho 
authorities there quoted; and, in support of the second, 
argued that, under the conclusions of the summons, it 
was sought to make her liable not only for her own 
delict, but for that of another who was not attempted to 
be made civilly responsible. 

After hearing parties, the Sheriff-Substitute repelled 
both pleas, adding the following 

KoTE. — ^This is an action for repetition of alleged stolen 
money. The summous libels that the defender and another 
party (her sister) did "both and each** commit the theft. Iliis 
is a direct accusation of theft against the defender, and rele- 
vantly infers her liability to pay back the stolen money if tlw 
fact shall be proved, in support of such an action as the 
present, also the fact that the defender has been tried for the 
theft in question, and convicted, is quite a relevant averment^ 
although, in point of evidence, the criminal oomviotion itself 
alone may not be enough, in this dvU suit, to sustain its ooa« 
elusions. 

The defender reclaimed, and the Sheriff ordered 
answers to be given in to the petit;ion. In a Note 
he referred to the case Snedden v. Webster, 21st Novem- 
ber, 1854, 17, D. 72. Thereafter the Sheriff pronounced 
the following judgment: — 

The Sheriff having, upon the appeal for the defender, con- 
sidered the dosed record, with the reohuming petition and 
answers, and whole process, recaUs the Interlocutor of 7th 
May last: Finds that the statements on which the action is 
based does not support the pursuer*s demand, but are iirele- 
vant; therefore dismisses the action as laid: Finds the deleit* 
der entitled to escpenses, allows an account hereof to be given 
in, and remits the same when lodged to the auditor to tax 
and report: Farther, remits the cause to the Sheriff<Substitute^ 
and decerns. 

Note. — It is thought that, on the grounds indicated in the 
last interlocutory note, the summons and record are defective. 
It is not sufficient for the pursuer to say that A or B stole 
money from him, and that therefore A must pay it. This ia 
not logical; the conclusion does not follow from the prsmiaea. 
Yet ^s is, in brief, the very case made by the pursuer against 
tho defender. The allegations, tb be relevant, should hava 
amounted to this — ^that the person against whom decree was 
sought had ttther by henelf, or with the assistanoe of anolheri 
stolen the money. 

The charge should, by the words of the summons, have been 
brought home unequivocally to the defender. Ia principb 
this Is plain enoughi independent of authority, but the oasa ol 
Sniddm^. YTciirri fomstly adTsrlod to, ii diiwyy in polat, 
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It is to be regretted that the action is bo badly bud. Hie 
error is fnndamentsL It yitiates the only statement on which 
the oonolusions rest. To amend in the manner proposed by 
the pursuer woold be in reality a reconstrnction both of the 
smnmons and record. The SheriiF cannot therefore allow 
the amendment. The pursuer's remedy, if remedy he desires, 
is a new action. 

Act, David Dunop. Alt. B. M. Bivibidob. 



6th July, 1863. 
SHERIFF COUET, INVERARY. 

(SHIBintI CLiaHOBN k GBABjOnC.) 



Rev. Donald Campbell v, John Giluks. 

Sammary removing^ FoBsesaory judgment — Church- 
man's title to benefice. — Held^ possession to churchmen 
is loco titolo, and in possessory judgments tJiey need 
not found' upon a title as laicks are obliged to do, but 
are secured till reduction or declarator by seven years^ 
possession. 

l?roof. — A churchman pursuvig a summary removing, but 
producing no title, allowed a proof, before answer, of 
seven years'' possession of the land claimed. 



The petitioner, who is minister of the parish of Glsasary, 
crayed decree of removing against the respondent from a 
piece of ground adjdning the manse, which is particu- 
larly described in the Sheriff-Substitate's Interlocutor. 
In his petition, tbe petitioner alleged that in the month 
of July, 1861, the respondent, who is proprietor of a feu 
in the village of Eilmichael, by himself, or by others 
acting on his behalf, and by his orders and instructions, 
unlawfully, and without authority, encroached upon the 
glebe of Glaasary, and erected a wooden shed or house 
on a part of tbe glebe between the churchyard and the 
road leading from Eilmichael to the river Add; and 
that the petitioner and his predecessors, ministers of the 
parish of Glassary, had, without objection, occupied and 
possessed the glebe, and, inter alia, the portion thereof 
above refeiTed to, firom time immemorial. 

The respondent produced his titles to grounds ad- 
joining the glebe, and alleged that the disputed piece of 
ground was, per expressum, included in them, and 
claimed the prior exclusive use and possession of the 
ground. 

The petitioner pleaded — 

1. The petitioner, as minister foresaid, is entitled to 
tbe exclusive use and possession of said piece of ground, 
and is entitled to have the respondent, and the said 
sheds or houses, removed tlierefrom, and the respondent 
interdicted from farther encroachment on said glebe and 
grounds. 

2. The petitioner having occupied and possessed said 
ground, as aforesaid, from time immemorial, and more 
particularly for the period of seven years prior to the 
month of July last, is entitled to a possessory judgment 
in his favour in this action. . 

8. The respondent, not having any title to or grant of 
said piece of ground, and never having occupied or 
possessed it till the encroachment complained of, should 
be summarily removed therefrom. 

Th« roqpoDde&t's plesa w«re--- 



Freldokart— 

1. The sheds or houses referred to having been 
actually erected and finished, interdict is not a compe- 
tent remedy. 

2. As the present application involves the trial of the 
title and right to heritable subjects, the Sheriff has no 
jurisdiction. 

8. The application is wholly irrelevant and incom- 
petent, in respect that the averments are vagae, in- 
distinct, and unintelligible. 

4. The petitioner having produced no title to tbe 
ground in question, and not having averred the natoie 
or ground of the posaesaon alleged, he is not entitled to 
plead a possesaory judgment. 

On the Merits — 

5. The respondent having produced his title to the 
ground in question, and he and his authors and tenanto 
having all along used and occupied the same, the present 
application ought to be dismissed, and the petitioner 
found liable in expenses. 

The Sheriff-Substitute having allowed the parties a 
proof of their averments, the respondent appealed and 
reclaimed, but the Sheriff dismissed the appeal, and 
added the following Note: — 

Note. — ^The only point of moment ndsed in the redaimiDg 
petition is that embraced by the second plea for the defender, 
namely, that this is a competition of heritable righte. Tbe 
first and third pleas have been in sabstanoe, and might per 
haps have been in form, repelled. 

The Sheriff has looked into the cases referred to under tbe 
second plea, but he does not consider that they bear oat the 
defender's contention, at least at this stage of the case. The 
pursuer's averments are such that, if proved, they will entitle 
him to a possessory judgment. It is true he prodaoes no 
written title. But the position of a pariah minister is pecnlitr 
in this respect. The admission that he \a the muuster, and 
therefore liferent proprietor of the manse and glebe, entitles 
him to defend the g^ebe from encroachments, under proper 
proof of possession, in which he may recover tbe old deeii^* 
nations or other titles, if these bear on the question at issne. 
The fourth plea also is therefore IneifiBctual to prerent the 
case gomg to proof. 

The proof being granted before answer, it is open to find, on 



the import thereof, that the case resolves into a competition of 
heritable rights, and, at all events, no findings will be pro- 
nounced on the heritable right, except as snbeidiaiy to ne 
question of possession, which is the only one competent in this 
Court. 

Proof was thereafter led by both parties, and parties' 
procurators having been heard thereon, the Sheriff- 
Substitute pronounced the following Interlocutor:— 

The SheriffSubetitnte baring heard parties' procuiatorB, and 
oonsidered the closed record, proof adduced, and whole prooeji^ 
Finds that the ground in dispute is bounded on the north by 
the wall of the ohurchyard of Kilmichael; on the south bTtfae 
Uilla road, that is, the road leading from the town of Km- 
michael to Uilla, crossing the river Add; on the east bjf J*J 
which was formerly one of the walls of the old 3^^^**J 
manse and ofElces, and which extends from the chnrchjani 
dyke, in a southerly direction, to the foresaid Uilla road od 
the west, by a line running along an old parapet or retaining 
wall which is between the last mentioned wall and thera^' 
dent's dwelling-houses, said line being continued ^ ^ ^^ 
road aforesaid: Finds that for a very long period of ^^^*^ 
more particularly that for the seven years immediately piww* 
ing the month of July, eighteen hundred and sixty-on^ wA 
disputed ground was peaceably and exclusively used ^J^ 
sessed by the petitioner, who is the minister of KihBicojJJ 
and by his predecessors in office: Finds no proof that it «a> 
ever used or possessed by the respondent previous to JQVf 
ttghteen hundred and eUty-one» but that in thst mwtb tfn 
year heiet up therwa three ihedi^ wbiA i«f ratem iQ » 
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the leooid: Findfl that in setting up theie sheds the respon- 
dent acted unlawfoUy: Finds aUo that he was immediately 
lemoDstnted with by the petitioner, who (such remonstranoe 
bflfaig unavailing) presented this application in November, 
dghteen hundred and rizty-one: Finds that although the sheds 
in question were actually erected and finished before the date 
of petition, they are of the slightest possible construction, no 
one of them having occupied many hours in building, and that 
tine being so, it is competent to have them remov^, and the 
section of aii;|r others intecdicted by summary application to 
the Shetifi: finds that the case involves no trial of title or 
tight to heritable subjects, but a question of possession only: 
Ibds that the petitioner has set forth his case upon record 
idevsiitly and distinctly, and that he has also clearly proved 
it: Therefore repels the whole pleas in defence; ordams the 
mpondent instantly to remove from the disputed ground the 
thne sheds before mentioned and complained of, and to restore 
the said ground to the same condition that it was in before 
tfaey were erected: Interdicts, prohibits, and discharges the 
mpondent from encroaching upon said ground, as prayed for, 
«nd decerns: Finds the respondent liable to the petitioner in 
openses; appoints an account thereof to be given in, and 
femts to the auditor to tax the same when lodged, and to 
report. 

Note.— No question of real right seems to be involved. 
We mnst read the titles in order to see that none of them con- 
liet directly with the possession alleged by the holder; and were 
Ae Sheriff-Substitute to express an opinion on this head, he 
WDold perhaps find that, upon written title by itself, the re- 
ipondent had the stronger case of the two. But there is 
nothing in his writs which makes them neoessarily include the 
greond in dispute, nor is there anything in the petitioner's 
which necessarily shuts him out from that ground. Not being 
hhdered, therefore, by the titles, we may proceed at once to 
ooo&der the bare fact of possession, for it is in Tain to call 
these iheds "houses," and to maintain that they are to be 
bested as real property. "One of them," says a witness, 
"WM up before I rose in the morning, and it had not been 
ocmunenced when I went to bed the night before." They are 
boiit of wood, covered with tarpaulin. Any of them, the re- 
Qondent himself tells us, "might be built in a day by two or 
three hands." They are such things, in short, as may clearly 
be got rid of by means of a sunomary application. 

Then as to possession. It is evident that the petitioner and 
JB* predecessors were suffered to use the now disputed ground 
i& peace up to the month of June, 1858, when the removal of 
the old ofiice-hpuses was begun. They divided it by a parapet 
or retaining wall from the path to church; they causewayed 
it; they deaned it; they harnessed their horses on it, treating 
it M a courtyard to the offices. They carried the manure, and 
th«r tnmipe, and hay through it; nor did their use and pos- 
■eaeion of the ground cease with the removal of the old offices, 
^^^hile this was going on, the very causeway was taken up and 
earned away by the petitioner. Sand was dug and removed. 
About 1855 the old office doors in the wall were built up^ and 
there was a sort of pause in the petitioner's active possession, 
bat no one else meddled with the ground, and after some time 
the petitioner resumed the use of it; opened one of the doors, 
ttd drove his cows across it sunmier after summer. His pos- 
NBdon of it was peaceable, and in the opinion of the Sheriff* 
Substitute it was also exdusive, for no one interfered. In 
Jannory, 1854, the respondent certcdnly wrote to the petitioner 
QQ the Bobject. But sending a letter to a man and telling him 
be has no right to a piece of land, is not an interruption of his 
pOBussion; and the respondent did not interfere, either brevi 
nmit or by force of law, until July, 1861. He alleges^ and 
baa tried to prove possession on his own part, but in this, it is 
thought, he has entirely failed. His witness, Duncan Gamp- 
bell, tells us in general terms that "the respondent and his 
tenants have been using the whole ground between his houses 
ttd the old office wall ever since the doors were shut up. The 
minister has not been using it during that time;" but m cross 
j^ re-ezamlnation he retracts every word of this completely, 
^^oi we have a little evidence as to peats and manure having 
been put upon the disputed ground by the respondent's tenant^ 
bnt it is slight and unsatisfactory, and the occurences spoken 
^are, at all events, too triffing to have any effect in judgment. 
uptm the whole, the Sheriff-Substitute has come to be of 
opinion that, however good a chance the respondent may have 
.» the question of real right, he must dearly lose Ik case on 
«« sMn q^eBtt(m of poveMiom 



This Interlocutor was appealed, and after a zedaimiog 
petition and answers, the following jodgment was pro- 
nounced: — 

The Sheriff having considered the redoiming petition for 
the defender, with the answers thereto for the pursuer, dosed 
record, proof, productions, and whde process, in respect of 
the reasons set forth in the Note hereto aimexed, the Sheriff- 
Substitute, as advised by the Sheriff^ adheres to the Interlo- 
cutor appeickled against, and dismisses the appeal. 

NoTB. — ^In this case, which has been ably argued, the 
matter of law which emerges has been of rare occurrence in 
modem times. The gitt consists of the question whether the 
pursuer, being a churchman, has established his right to a 
possessory judgment of certain land claimed by him as a part 
of his benefice. The solution of the question depends on a 
combination of law and of fact. 

The rule of law is that possesaon to churchmen is looo 
tUvlo, and a sufficient right, and so in possessory judgments 
they need not found upon a title, as laicks are obliged to do, 
but are secured till reduction or declarator by seven years* 
possession only. This rule is shown to be fixed law by a 
series of authorities:— II., J^ir, 1, 25; Mackenzie's OUerwi^ 
tions, p. 227; Fwhea on TUhea, p. 171; U., Bank, 8, 108; 
III., Enk., 7, 38; DuHdop'a Parochial Law, 171; OonndVa 
Law of ParitheSf 449. The dida contained in these text- 
books are confirmed by a series of dedaions— Pe^ v. MU" 
chdUon, 25th November, 1665; Morr,, 10, 640; Veitck v. 
Wedderly, 6th December, 1672. JSodem loco. Earl of Home 
V. Laird of Kidaw, 6th December, 1672— not reported in 
so far as has been traced, bnt referred to by Forbes and 
Mackenzie, as noted above. After these ancient decisional 
there is none which can be deemed to be dirooUy in pointy 
but there is a modem case, Cochran v. Smith, 16th Dec^^ 
1859, OouH of Settim ReporU, VoL XXU., p. 252, in 
which, throughout the opinions of the Judges, the doctrine is 
assumed to be undoubted law. 

The Uw being thus, the question emerges whether the 
pursuer has adduced proof of possession for seven years. 

The fact that the pursuer is the minister of the parmh, and 
had been so for seven years previously to the date of the 
action, is not disputed, and independenUy is proved by an 
extract of the Minute of Presbytery, dated in September, 
1852, embodying the procedure of his induction. In that 
capadty, the subject has been possessed by him as a part of 
his benefioe. 

The proof of possession by the pursuer for the requisite 
time is ample and oondusive. A correct summary of the 
evidence by which it is established is given in the note of the 
Sheriff-Substitute, where the acts and the time of possession 
are folly and predsdy detailed, and of which, therefore, reca- 
pitulation woidd be superfluous. The evidenoe adduced by 
the pursuer is confirmed by portions of the proof addnoed for 
the defender. 

Much reliance is placed by the defender on the podtion that 
the possesdon by the pursuer was not continuous. The poe- 
sesdon must doubtiess be what, in Uw, is deemed to be con- 
tinuous; and when cursorily viewed, the argument of the 
defender may appear to be not wholly devoid of plaudbility; 
but when the evidence is analysed and what is proved is tested 
by known rules of law, the requirement of continuity vrill be 
found to have been established. The defender's podtion is, 
that during the years from 1855 to 1858 or 1859 there was no 
possesdon by the pursuer. Even during those years it is 
proved there were certain acts of possesdon; for one of the 
witnesses, the pursuer's servant, proves, in answer to inter- 
rogatories, that during those years the pursuer had access to 
the disputed ground, and that certain acts and operations were 
done, which are specially described by him, and which in their 
own nature must be held to be effective. But assuming that 
no acts of possesdon had been proved, relinquishment or dis- 
continuance of possesdon is not to be inferred. The ground 
was open for the exerdse of acts of possesdon, and the mere 
cessation of the acts is not identical with discontinuance of 
possesdon. Nothing more could have been inferred than that 
during those years the pursuer found no reason to exercise 
acts of possession. The defender admits that where ground is 
within the endosure of a proprietor, the oessa ti on S acts on 
any particular portion of it could not infer disoontinuanoe ol 
possesdon; bnt it is obvious that mere locality cannot vary the 
dght o( the infertiio^ and that the sane c«to will appy t^ 



12i 



SBBRtFF COtTRT BEPORTS. 



bnd without m within enclosDre. , The true teat of contmouice 
or diacontinuance is whether there was interruption of poases* 
■ion, by reason of which there was discontinuance. Kow, here 
there has been no interraption, as will immediately appear. 

This naturally introduces the consideration of the import of 
ihe evidence adduced by the defender. The fiicts which he is 
bound to establish must be such as will redargue the proof for 
the pursuer, but no facts have been prov^ which oan so 
operate. 

There is a general allegation of possession by the defender 
himself, but it is not borne out by the testimony of his wit- 
nesses. The only two of his witnesses who make even an 
approach to testifying of acts of possession, are M'Gilp and 
Gillies. The former speaks of having a peat-stack on the dis- 
pnted ground between 1854 and 1859. There is here great 
latitude as to time, and no attempt is made by the witnesses 
to speak specifically. On his esamination-in-cbief he says that 
it was there for four or five months, but when cross-examined 
he says it was there only for three months. The position of 
the stack on the disputed ground is also spoken to with uncer- 
tainty and vacillation; so that his evidence as to both matters 
is so vague and unassured as to be unavailing. Even assuming 
that the peat-stack had been there for some time, it would not 
prove possession by the defender, for no authority by him 
appears; and intrusion, although tolerated, cannot infer posses- 
sion or be interruption of possession. Evidence is also ^ven 
by M'GUp as to manure belonging to Andrew Gillies having 
been on the ground; but he does not prove that it belonged to 
Gillies; stating only that he had bee^ so told by the witness 
John Gillies, who, when examined, denied that he had ever so 
told him. The evidence of John Gillies is merely that he saw 
Andrew Gillies wheeling manure upon the ground about three 
years ago, and putting it over the wall of the churchyard. 
ISChe fact, which would in itself be very slight, does not involve 
possession, and is nowise connected wiUi possession by the 
defender. 

On this parole evidence of actual and continuous possession 
the pursuer's case can be firmly rested, for such evidence is, 
per ae, sufiBcient. But, in addition, there is produced a colour- 
able title by the pursuer. The extract of the proceedings of 
the Presbytery in 1691 may warrantably be so described. 
The extract may not be strictly regular in technical form, but 
it is sufficiently so to bear faith in the present action. There 
may not be contained in it a precise description of the ground 
daimed, but that groimd is not excluded by the description. 
In a possessory question by a churchman, it is amply sufficient 
to be oonsidered in combination with the parole evidence. 
The question what effect the document might have in a reduc- 
tion or declarator is not hfyu$ loci. 

The procedure is competent for interdicting the continuance 
of the possession which the defender has attempted to usurp 
by the erection of sheds, and for compelling him to remove 
those sheds. Wooden sheds of a temporary description, erected 
inthe course of a few hours, are not to be deemed partes soli, 
but are of such a fragile and evanescent character as a summary 
action may well be effectual to remove. 

Ad. M'Lachla.k. Alt Maonivsn. 



8th July, 1863. 

SHERIB'F COURT, DUMBARTON. 

(Sbebipfb Huntxr ajetd Stxeli.) 

Pkter Clakc v. Archibald Galdraitii. 

Master and Servant — Contract — Tacit relocation. — A 
shepherd, hired from year to year, was taken up by the 
Procurator-Fiscal on a charge of sheep^steaUng and 
committed. The criminal charge was not proceeded with, 
and the shepherd was liberated. He went back to assist 
in counting the sheep, and finding others which had 
strayed, and was thereafter dismissed. In an action for 
wages and damages for wrongous dismissal — Held (1) 
That (he going back to count the sheep was not, in the 
cirodRftancffi sufficient to constitute taoit nlooation; 



(2) The apprehension and committal of the pursuer on 
the charge of sheep'Stealing was sufficient jusHfeaUM 
for his dismissal 

The pursuer sued for recovery of money wagei, the 
money value of certain allowances forming part of his con- 
tract of hiring, and damages for wrongous dismissal. Tbe 
pursuer was hired as shepherd by the defender, a sheep- 
farmer in Dumbartonshire, and continued in his lervioe 
for a considerable time. Some sheep having gone amis- 
ing from neighbouring £irms, and their bodies or akiu 
afterwards found, with the defender's marks, <m fail 
grazing grounds, or near thereto, and suspicion having 
fallen on the pursuer, he was apprehended, at the instance 
of the Procurator- Fiscal, on a charge of sheep-eteaiing, 
examined, and committed to prison, where he remained 
about four weeks. He was afterwards liberated on bail, 
and no subsequent proceedings against him were taken* 
On the pursuer's liberation, he went to the ddendei's 
farm for the purpose of having the sheep counted over, 
and with the defender's consent he did assist in searching 
for and counting them. The pursuer averred that thus 
a new contract of hiring took place by tacit retocaii&n; 
but this action was founded on the previous contract 
Soon after the counting of the sheep the pursuer was dis- 
missed. The action was then raised. The record was 
made up by condescendence and defences. 

The pursuer pleaded— (1) Want of warning before 
dismissal; (2) The custom of the district that shepheidi 
received such warning. 

The defender, inter alia, pleaded — (1) Misconduct, and 
the pursuer's apprehension and commitment to prisoDi 
terminated his engagement. 

A proof was led by both parties, and having been 
concluded, and parties' procurators heard thereon, the 
Sheriff-Substitute pronounced the following Interlocu- 
tor: — 

The Sheriff- Substitute having heard parties' proenraton 
viva voce, and resumed consideration of the process. Finds ihiX 
for some time prior to April, 1861, the pursuer was in theser 
Tice of the defender as shepherd, and had charge of a flock of 
sheep on the hill of Camiseskan, of whioh the defender was 
tenant: Finds that, about said date, sheep in considerabls 
numbers disappeared from the neighbouring stocks, and soms 
of these were afterwards found with the defender s mark upoa 
them newly made: Finds that, in consequence of this and oUmt 
circumstances of suspicion attaching to the pursuer, he wsi 
apprehended at the instance of the F'rocurator-Fiscal of Dam- 
bartoushire, upon the 19th day of April, 1861, on a charge of 
sheep-stealing, and committed to prison to await an investiga- 
tion of the charge by the authorities: Finds that the case was 
thereafter reported to Crown Counsel upon the completed pre- 
cognition, and on the 13th May, 1861, the pursuer was 
admitted to bail and liberated, and no farther prooeediogs 
have been taken against him: Finds that the pursuer now 
claims, against the defender, wages and board-wages for the 
year commencing at Whitsunday, 1861, on the ground that 
having received no warning to quit the servioe, his engsge* 
ment mnst be held to have been tacitly renewed for the saiii 
year, and that he has thus been wrongfully dismissed from 
the servioe by the defender: finds tha^ for the leasons set 
forth in the annexed note, that such tacit renewal cannot bs 
held to have taken place, and farther that there is no evidenos 
of an express renewal of the engagement as it previously ei- 
isted between the parties: Therefore, sustams the defines^ 
and assoilzies the defender from the oondusions of the aotion: 
Finds the pursuer Uable in expenses, appoints an aooount 
thereof to be given in, and remits to the auditor to tax tin 
same and to leporty and decerns. 

NoTS.— If the porsoer's oontraot of hixing was renewM 
after his inoamra&w, il must ha?s bsoa «tber bjmtitm 
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Wit 9t eaeprem agieomeni. The former of these modes of 
nnewal is that which the panuer aTers, and to which he 
timits himself in the record. Tacit consent in contracts of 
Urisg is in the general ctse inferred from the absence of 
wtniiiiri ^Q^ circnmstanoeB may exist to prevent this inference 
from taldng place. The porsner's incarceration on the serions 
disrge of sheep-stealing, and the drcumstanoes of sospicion 
vhich led to it, appears to the Sheriff-Substitute to have this 
effect; and the conduct of the pursuer after his apprehension 
obnoDsly proceeded on the understanding that his engage- 
msnt with the defender was at an end. The pursuer made no 
prepuation for cropping the ground which he possessed as 
put of hii wages, although he had previously collected manure 
ftrtlus purpose. When he returned to the hill after his libera- 
tion, it was not to resume his functions of shepherd, but to 
UBst in counting the sheep, in order to ascertain how many 
were snussiug; and, further, when he inquired at the defender 
on that occasion whether he was agiun to take charge of the 
ibeep, he plainly showed his understanding that it depended 
entirely on the defender's pleasure whether he was to do so or 
sot. The conduct of the defender shows that he also under- 
itood that his contract with the pursuer had terminated; for 
between tiie date of the pursuer's apprehension and his libera- 
tion, he engaged a shepherd, not temporarily, but for the 
ensniDgyear, and this appears to have been extensively known 
m the district; and, in particular, it was known to a friend 
fliom the pursuer took with him on the occasion of counting 
tile Bbeep, namely, the witness John Michie, who says expressly 
tiiit be had previously heaird of the engagement of the defen- 
der's new shepherd. 

In regard to renewal of the contract by txpren agreement, 
tioit as already noticed, appears to be barred by the structure 
of tbe pursuer's record. But, assuming it were not so, there 
is no evidence of such agreement. The mutual consent of 
pvties to renew the contract has not been proved, and without 
mdi consent there could be no renewal of this kind. In so 
bras regards the defender, it is impossible that he could have 
contemplated a re-engagement for a year, because he had 
alrody engaged a shepherd for that identical period; and, as 
be bimself says, he had no need of two shepherds on Camises- 
bn Hill. Whatever, therefore, may have been the understand- 
ing of the pursuer, a corresponding understanding on the part of 
tbe defender was manifestly awanting. But even as regards the 
pnmier, it is difficult to conceive that he could have supposed 
Imnself to be again permanently engaged. The question at 
the counting seems to have been temporary charge only, and 
tbe circamstances sufficiently explain this. The defender's 
am, a boy of fifteen years of age, was, it appears, unfit for the 
voriL at that particular season of the year, and nobody else 
oonld be got till tiie term of Whitsunday, Old Style, when the 
new thepherd would take charge. Eleven of the sheep had 
l^e amissing since the pursuer's incarceration, and must be 
lOQgbt for, and the pursuer, from his knowledge of the sheep 
ttd of their haunts, was best quaUfted to perform this duty; 
and, accordingly, he seems to have been charged with it by 
tbe defender. In regard to what occurred on this occasion, 
tile witness Michie depones as follows: "The defender said to 
tbe pursuer that he was the fittest hand to look after them; 
bnt whether he meant the whole flock or only the missing 
ibeep, I cannot say; no time for looking after them was men- 
ded. The defender said that the pursuer was to go after 
tbe missing sheep, and search for them about Banachra, and 
^ take the defender's son with him, in order that the tenant 
of Banachra might give them access to his farm." This seems 
to mdicate merely a temporary employment, and for a special 
purpose; and there is nothing in the evidence of the other 
pttUes who were present which leads to a different conclusion. 

The paremer appealed, and after a heariDg the Sheriff 
prononnced tbe following judgment:— 

The Sheriff having resumed consideration of the cause, 
tffirms the Interlocutor appealed against, and dismisses the 

KoTx.— This case involves matter of law new and difficult, 
iMt oombming the law with the fact the Sheriff deems that 
tbe Interlocutor of the Sheriff'Substitute is sound. 

The question whether the apprehensicm and imprisonment 
<'f tbe pursuer for sheep-stealing would per $e bar tacii reloetk- 
f^a is one on which no decision or other authority has been 
ttaoed. 



While the texts and commentators of the Boman Law and 
the Scotch Institutional writers embody much doctrine 
relative to the Uw of loceOio eondiictio ret, and the consequent 
tadt relocation, there is Uttie matter contained in them 
relative to the loeatio cperarmn, and the tacit relocation 
accruing upon it. 

The broad doctrine notoriously is, that the oontraot of 
location is held to be renewed unless warning be given, and 
the renewal is held to be the same in mode and paction as in 
the original contract. As between master and servant no 
formal style of warning is requisite, and it suffices that notice 
be given forty days before the terms by writing or words or 
rd)V8 ipti* et factU. According to the last mode, acts or 
conduct at variance with the renowal of the contract, or 
which may be construed as suoh, will be equipollent with 
written or other express warning. 

But there is difficulty in applying the doctrine of equl- 
poUents to the actual case. Warning, rehu ipna et faetis, 
involves an aot by one or other of the parties. If on the part 
of the servant there be an act irreooncilably at variance with 
the implied continuation of the contract, it would be construed 
as equipollent with warning; as, for example, the case of a 
servant imprisoned for debt. But the difficulty here is that 
there was no act by either party, as apprehension and imprison- 
ment on a charge of crime cannot be deemed to be an act of 
tiie party apprehended and imprisoned. 

The question, therefore, arises. Whether there may not bd» 
independently of positive acts, soch a subversion of the funda- 
mental and essential qualities of the original contract as ought 
to be construed as equipollent with warning in barring tadt 
relocation. In selecting a shepherd, more especially for a 
&rm distant ftom his residence, the master would satisify him- 
self that the person to whom such a trust was to be committed 
was thoroughly honest. No man of ordinary discretion 
would hire as his shepherd a man who had been apprehended 
on a charge of sheep-stealing, although afterwards Uberated on 
bail, and if he would not have hired him originaUy, it may 
well be held to be law that when such an event supervened 
he would not continue him in his service, and that so the 
servant must know by reason of his apprehension and im- 
prisonment. This doctrine is in accordance with equity and 
reason, and it is one on which, in the ordinary affairs of life^ 
every man would act. But there is doubtiess difficulty in 
eliminating it specifically and technically as a doctrine forming 
part of the law of tacit relocation. It is, however, to be kept 
in view that the cases and dida have reference, not so much 
as to what is involved in the basis of the contract, or to the . 
esseutials of the contract, and to their continued subsistence, 
as to the spedfic acts which are to be held as equipollent 
with warning; while the doctrine cannot be asdd to be estab- 
lished by autiiority, it is nowise repugnant either to prindple 
or authority. 

But assuming that the fact of the apprehension and impri- 
sonment of the pursuer could not per te and ex operalione legis 
have barred tadt relocation, yet the fact and its results form a 
strong foundation for the spedal matter which the case pre^ 
sents. It is almost irresistibly to be presumed that the defen- 
der would deem the apprehension and imprisonment of the 
pursuer as disqualifying him for continuance in his ser- 
vice, and that the position would be regarded in the same 
light by the pursuer. The evidence shows this presumption 
to have been realised as applicable to both parties. Another 
shepherd was hired by tbe defender, which was told by the 
defender to the pursuer's Wife, and which was matter of noto- 
riety in the neighbourhood. On the other hand, it is obvious, 
and especially from the statements of tbe pursuer's wife to the 
defender and to his wife, that the pursuer was aware that he 
was no longer to continue in the defender's service. 

Although there may be some ambiguity as to what was said 
by the defender when the pursuer was sent for temporarily to 
take charge of the sheep, yet when the res gettcie are viewed 
in combination, the construction put on the transaction by the 
Sheriff-Substitute is sound. Not a permanent but a temporary 
. service was contemplated by the parties. But if the ret gettae 
could bo otherwise construed, the only construction could be 
of a new contract of location, which would be subversive of 
the essence and tenor of the action, as a now contract is incon- 
sistent with tadt relocation. 

Act, John Colquhouv. AU, William Babth. 
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10th Jult, 1868. 
SHERIFF COURT, PAISLEY. 

(SBKEirFS Campbell asd Fbabib.) 



Mart Millab, or Sproul, and Mandatory, v. Johh 
Sproul, Farm Senrant. 

Hufiband and wife — Aliment — AiTear8.-*il wife deserted 
her husband^ and was guilty of adultery. Nine years 
after her desertion she raised an action for (1) arrears 
Bf aliment for herself and a child bom ten months after 
her desertion; (2) future aliment for the child; (3) 
future aliment for herself Held (1) that no action could 
lie for arrears of aliment— see Donald v. Donald, 22 X>., 
1118; (2) a mother cannot insist in an action in her 
own name for aliment for a child alleged to he legiti- 
mate; (8) notwithstanding her desertion and adultery, 
the wife was entitled to aliment so long as her husband 
refused to adhere, until the marriage had been dissolved 
by divorce or death. 

ETidenoe. — The defender in an action was cited and ex- 
amined as a witness for (he pursuer. He was net cross^ 
examined by his own agent. At his conjunct proof he was 
tendered as a witness for himself Objected by the pur- 
suer, that having been already adduced as a witness in 
the cause, it was incompetent to re-examine him. Objec- 
tion repelled in respect of the practice of Hie Court — 
hut see Watt, 10th January, 1863. 

This was an action for aliment — the wife against the 
husbandT-concluding for £50, aliment from 1856 to 
1862, at the rate of £10 per annum, and for £33, the 
aliment of a daughter kept by the pursuer for the same 
period at the rate of £6 per annum. The ground of the 
action was alleged to be, that the pursuer had been 
compelled to live separately from the defender in oon- 
eequence of his (defender^B) threats of violence, and 
actual personal injuries. The aliment to continue so long 
as they should liye separate, or untQ a permanent 
arrangement of the rights and interests of the parties 
should have been made by a competent Court. The 
pursuer and defender were married in December, 1853. 
A child was bom by the pursuer in July, 1855. Hie 
pursuer alleged that personal violence began to be used 
towards her by the defender in May, 1854, and continued 
till September, 1856, when she left his house. The 
threats and personal violence were denied by the defender. 
It appears she left her husband's house in company with 
another man who was a lodger, taking with her her 
husband's watch and a sum of money. She proceeded to 
Liverpool in company with the lodger, and suled with 
him to New York, where, and in Jersey, she lived till 
her return in August, 1861. A child was admittedly 
born at New York in April, 1857, of which the pursuer 
alleged the defender was the father, but this was denied. 
The defender averred that when the pursuer lived in 
America she had cohabited with the person with whom 
she had gone away, and to whom she had borne several 
children; but this was denied. The pursuer pleaded, 
inter alia, that having left her husband^s home in con- 
sequence of violence such as to endanger her life, the 
defender was bound to aliment her. The defender 
pleaded, inter alia, the pursuer having deserted the de- 



fender's house, and separated herself from hii locietj 
without just cause, she bad no claim for aliment. 

The record was made up by condescendence and de« 
fences. A proof was aUowed, in the course of which tbe 
defimder was tendered as a witness for himself. He had 
previously been examined by the pursuer, bat had not 
been cross examined by his own agent. Wb re^- 
amination was now objected to by the pursuer. On this 
objection the SheriiS'-Substitute ptononnoed the foUowiog 
Interlocutor: — 

The pursuer objected to the oompetency of thia witnw 
being earaBtiined, in respect the pursuer had already called 
and examined him. The Sheriff-SubBtitute repeUed tba 
objection in respect the defender had not been croa-exAmisMl 
by his agent, who stated at the time that he would ezaoioa 
him in chief as a witness in defenoe, and in respect thit 
though this course has very reoentiy been censured as ixiegular 
in the Supreme Court in the case Watt» 10th Januaiy, 1S68, 
it had been the usual course in thia Court, and thoogfa h 
ought hereafter to be abandoned, it would, in the cucum- 
stances, be a denial of justice to refuse the profferred witoeai, 
whose examination in chief had taken place before the abort 
caae had been adrised in the Supreme Court. 

The proof having been led, and parties heard thereon, 
the Sheriff-Substitute pronounced the foUowmg Inter- 
locutor: — 

Having considered the closed record, proof, produotioQi,and 
whole process, and heard parties' procurators thereon, Fiadi 
that the pursuer and defender were lawfully mained on )d 
December, 1853; that they took up house in Johnrtoo^ 
and oohaMted tc^tber there; that a child was bom of tin 
nuuriage in June, 1854; that the pursuer quitted her hot- 
band's (the defender's) house in Johnstone, and withdrew from 
his said society in September, 1856, and Went to GUigov, 
from whence she proceeded the following day to Liverpool, lod 
immediately, or soon thereafter, sailed from that port to Nev 
York, whero she arrived in November, 1856: Finds that the 
pursuer admits that she took £9 in money and a ulver vatch 
belonging to the defender from his house when she left Jobo- 
stone as aforesaid: Finds that the pursaer appean to have hid 
no difficulty in maintaining herself in America, and that iha 
admits that she brought money, to the extent of at leait ten 
pounds, to Ireland with her on her way home to this country 
in the year 1861: Finds that the pursuer has fuled to proTe 
ti^t she was compelled to leave, or did actually leave berhiu- 
band's (the defender's) house by his ill-usage, or that >he vis 
in law justified in so doing: Finds that she has failed to prove 
that she gave birth to a diild in America, of which the defea- 
der is the father, on 1st April, 1857, or within ten moathi 
after she left Scotland in 1856, aa aforesaid; but finds that ihe 
admits that she gave birth in America, and brought with htf 
to Ireland, in 1861, a child begotten by her of an adolteroiii 
intercourse with a man named Thomas OarBon: Finds that die 
defender is an agricultural labourer whose sole means, ao nr 
aa appears from the proof, consists of nine shillings and ^^^P^ 
per week, money wages, with his board, and firom which he 
has to provide his dothes, shoes, etc., as weU as to rapport 
the only child proved to have been bom of bis marriage vitt 
the pursuer, which it is admitted he has hitherto done: ^^i 
that the pursuer has earned wages between 12 th July, 1862, 
and 17th January, 1863, to the amount of nine ponnds, eteveo 
shiJQings, and a penny, conform to letter of Bobert ^^^.^ 
Co., No. 10 of process, which the parties have agreed to hold 
as good eridence on that point: In the above dictunstinoBi, 
finds that the defender is not, in point of Uw, bound to leoave 
the pursuer back into his house, and that he is not boDDd to 
pay aliment as concluded for: Therefore dismineB the aotiflO, 
and decerns; reserving to the pursuer to bring a new aotMMif 
in the event of such a change of circumstances aa may wanaat 
the same: Finds no expenses due. . 

NOML—Thisisapeoulisrcaae. It will be observed th^tse 
aliment is asked both for the pursuer and a child said to haie 
been bom in America, of her marriage with ^^^^^*/^ 
seven months after she had left his house. The defesdtf 
denied the paternity; and averred, on the record, that m 
child, aa well aa a younger child also bom by the jmm» « 
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America^ were begotten by the pursuer of her oonnection with 
Cinon. The pursuer has not proved the birth of any child in 
AmsriGa at all, much less of any child presumably procreated 
of the marriage by being bom within ten months of the pur- 
raer^s separation from the defender. This disposes of the claim 
ftr the child's aliment Then, as to the puisuei^s claim for 
henelf. It may be doubted whether there is sufficient proof 
that the pursuer was at any time maltreated by the defender; 
while the pursuer has certainly failed to proye that she did 
kave, or was compelled to leave her husband's house by per- 
aansl violence or apprehension of it. Then, she cannot force 
henelf back on her husband after her confessed adultery; and 
it is thought that, as she is about as well off as her husband, 
vho ia hardened with the maintenance of the sole child proved 
to be bom of the marriage, she has no present claim on him 
for aliment. If she were destitute, of course the defender 
would be liaUe for her maintenance; and action is reserved, 
m ease any change of circumstances should warrant such a 
daim by the pursuer. 

This Interlocutor was appealed, and after a hearing 
the Sheriff pronounced the following judgment : — 

The Sheriff having made avizandum with the debate^, and 
eooaidered the proof and whole process, sustains the appeal 
for the pursuer, and recalls the Interlocutor appealed against: 
Undfl that the pursuer and defender were married on 2d De- 
cember, 1858; that a male child who is still living was bom 
of the marriage in June, 1854; that the pursuer deserted her 
hosband in Johnstone in September, 1856, and went to Kew 
York with a man named Thomas Carson, with whom she lived 
m adulterous intercourse in America; and that one child was 
begotten of such adulterous intercourse, and was bom in 
America: Finds that the pursuer returned to Belfiast in July, 
1861, accompanied by Carson, with two children, one of whom 
is the said child bom of said intercourse, and the other of whom, 
caUed Mary Sproul, is a child, of which she avers the defender 
to be the &ther, but which averment is denied by the defen- 
der: Finds it unnecessary, in order to determine this case, to 
vipreas any opinion as to the legitimacy of said Mary Sproul: 
^ds that the pursuer arrived in Paisley on Ist August, 
1861, aod that she is willing and offers to adhere to and co- 
bbit with the defender as his wife, but that the defender 
Rfoses to adhere to or cohabit with her: Finds that the defen- 
der earns nine shillings and sixpence weekly of money wages, 
i&d is also boarded by his master, but that he has to pay from 
add sum for clothing and washing, and for the maintenance 
of Ids child bom in June, 1854: Finds that the pursuer has 
jdtherto alimented and maintained henelf from her own eam- 
ings, and that she is earning wages at the rate of seven shUl- 
ioga and aixpenoe per fortnight: Finds, in point of law, that 
fte defender is bound to aliment the pursuer, ad interim: 
^Hierefore, finds the defender liable to the pursuer in payment 
ef aliment at the rate of one shilling weekly, payable quarterly 
ttd in advance, commencing the first quarterns aliment as on 
the date of citation to this action, and continuing quarterly 
aod in advance thereafter until the rights of parties shall be 
determined in a competent action in the Supreme Court, and 
**Mi]2ies the defender from the conclusions for farther aliment 
on her own aooount: Finds that the pursuer is not entitied to 
insist in any claim for the aliment of the child Mary Sproul, 
■nd aasoilzieB the defender from the conclusions for idiment of 
nid Maiy Sproul, and decerns: Finds the pursuer entitled to 
vpenses, subject to modification, and modifies the same to 
one-half of the taxed expenses; appoints an account of expenses 
to be lodged, and remits the same to the auditor of Court to 
I tw and repent. 

Note.— The pursuer and the defender appear to have lived 
^ wretchedly together for three years — from 1853 to 1856. 
At the beginning of September, 1 856, the pursuer deserted her 
hosbaud and went to America with a man of the name of Car- 
ND, with whom she lived in America, and bore to him admit- 
tedly one child. She retumed to Belfast in the year 1861, 
B'^^ig with her two children, the elder of whom she avers 
^ begotten of intercourse with her husband, and was bom 
lA Kew York on 1st April, 1857. She now says that she is 
J^3^ to return to her hu^Mmd's society, and he, on tihe other 
"^1 says that he will not receive her. 

The Sheriff-Substitute has held that the husband is not 
Dovad to zeoeiYe back a wife who confessedly has been living 
'««4att«r7; mi that, ai ih^ ia abla to awintabi henetf| iha 



husband is not bound to pay her anything in the shape of 
aliment. The pursuer, besides asking aliment for herself, asks 
aliment also, at the rate of six pounds per annum, for the child 
born in New York on 1st April, 1857, and she also daima 
arrears of aliment from 1856, when she deserted her husband. 

1st. As to the claim for arrears, the case of Ihnald v. 
Jhnald, 26th May, 1860, 22 D., p. 1118, shows that it is 
untenable. 

2d. The claim for the aliment of an alleged legitimate child, 
by the mother against the father, is one which she is not en- 
titled to insiBt in. That is a claim which ought to be raised 
and insisted in, the child's own name, and it is only in an action 
at the instance of the child itself, that the defence of its being 
an adulterous bastard could be competentiy stated. 

8. There remains the claim, at the instance of the wife, for 
future aUment. Now, as the Sheriff understands the law, a 
husband is not entitied to thrust his wife out of his house, and 
tell her that, because she has committed adultery, she must 
thenceforth earn her own livelihood. He has remedy for this 
conjugiU wrong, but not this remedy. The law gives to him 
the whole of the goods in communion between the parties, 
and imposes upon him the duty of alimenting his wife until 
the mamage be dissolved by death or divorce. It is no suffi- 
cient answer to say to a wooua, in tho position of the present 
pursuer, that she is able-bodied, any more than it would be an 
answer to a similar claim by a wife in a higher rank of life, 
that she might go out as a governess. As a nu^rried woman, 
she is not bound to labour for her livelihood, even although 
she be an adulteress. No doubt her husband, if he pleases, 
may refuse to adhere to her, but then he must maintain her 
until he has obtained from the competent Court the proper re- 
medy, by divorce or separation, applicable to the wrong of which 
she complains. To say that the husband is not bound to take her 
back, and at the same time refuse her aliment till she ceases 
to be able-bodied, comes simply to saying that the Sheriff can 
pronounce decree of separation, a iii«»m et thoro, to be opera- 
tive till that term arrive. The Sheriff has no power to pro- 
nounce any such judgment. 

At the same time, the fact that the woman can earn 3s 9d 
a-week must be kept in view in determining the question of 
aliment. The defender, according to the testimony of his 
master, has only 9s 6d per week, out of which he must dothe 
himself, and pay for his washing and the support of his child. 
It is a small sum out of which to afford aUment to his wife; 
and it may be for his consideration whether he should adhere 
to his resolution not to receive her back. He has himself been 
guilty of adultery during her absence, and both parties in this 
respect are in jpari catu. But in the meantime, all that the 
Sheriff can do is to pronounce for interim aliment, which may 
be put an end to when the defender pleases, by his adhering 
to his wife; or he may get a divorce (if he can prove the adul- 
tery without the wife's evidence), and so terminate the unhappy 
maniage. 

The pursuer has been unBuocessfnl in regard to a consider- 
able part of her demand, and therefore the expenses have been 
modified. 

Aa, W. L. H0T7ST0UN. AU. Jakeb CaU)W£LL. 



13th Jult^ 1863. 

SHEKIFF COURT, HAMILTON. 

(Shibiffs Sib A. Alison and Yxitoh.) 

Thomas Allan, Inspector of the Poor for the Parish of 
Cambusnethan v. William Hiooins, Inspector of 
Shotts, Walter Watson, Inspector of Camwath, 
and John Alston, Inspector of New Monkland. 

Poor— Setilement.— il pauper was bom in Vie parish of 
Shotts. Her parents left that parish two years afler^ 
wards^ and lived in the parish of New Monkland^ where 
they remained six years. They then left, and went io 
reside in Old Monkland, where they remained two years. 
They retumed to New MankUmd, and remained for 
seven years; then left^ and went to Cambusnethan^ where 
(hey remained nine months. The pauper never acyiUr^ 
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an industrial settlement, from hodUy infirmity. Having 
become chargeable to ike parish of Cambtisnethan, that 
parish raised an action of relief calling (!)<&« parish 
of her father's birth, (2) her own, and (3) ^parish in 
which it was alleged Ae parents had acquired an indus- 
trial residence. Held that the father having lost by wm'^ 
residence any industrial settlement he ever had, and ihe 
pauper having been incapable of acquiring one, and 
never having been forisfamiliated, that the parish of 
C%€ pauper's own birth was UabU tn relief and in future 
aliment. 
The BummonB in this case concladed for relief firom tho 
fotare support and maintenance of Marj Simpson, a 
pauper, residing at Overtown in the parish of Cambns- 
nethan, and for payment of £60 83 lOd expended by the 
pursodr's parochial board for her past aliment, with 
interest, the defenders, or one or other of them, being 
liable in such relief, in respect the said pauper has no 
settlement in the parish of Cambusnethan, and the 
parish of Shotts being the parish of her father's birth, 
and the parish of New Monkland beiog the parish in 
which her parents had acquired an industrial settlement. 
The record was made up by condescendence and de- 
fences, and thereafter a proof was allowed. Proof hay- 
ing been concluded, the Sheriff-Substitute pronounced 
the following Interlocutor: — 

The 8heriff43abetittite having made anzandum on the 
proof and whole procesB: Finds that the action is raised by 
Ihe inspector of poor of the parish of Oambusnethan, against 
the inspectors of the parishes of Shotts, New Monkland, and 
Camwath, for relief of aliment paid to a pauper, Mary 
Simpson, on the ground that she had no legal olaim against 
the parish of Gambusnethaii, but against one or other of said 
parities: Finds, in point of fEust, that the pauper was bom 
in the parish of Shotts, that her parents left said paiiah when 
she was two years old, and went to New Monkland, where 
they remained about six years; after that they went to Old 
Monkland, and remained two or three years, and then went 
babk to New Monkland, and remained about seven yean, 
they then went to Chapel, in Cambusnethan, and remained 
from July or August to Whitsonday, viz., nine or ten months, 
then to Carluke for eight months, then back to New Monk- 
land and stayed nine months: Finds that the father of the 
pauper died on 24th April, 1854, during the nine months' 
resiaenee in the last named parish; that the mother and pauper 
left New Monkland after her husband's death and went to 
Cambusnethan in 1854, to which parish the pauper became 
cbargsaUe in July, 1857: Finds it proved, therefore, that the 
nauc^s father resided seven years continually in New Monk- 
umd, and thereafter seventeen or eighteen months out of it, 
and that he died shortly after his return to that parish: Finds, 
therefore, in point of law, that the pauper's father had an 
industrial residence in New Monkland at the time of his 
death, and that the pauper, his daughter, never having been 
forirfamiliaUd, that the parish was bound to support her in 
the parish in which her filther had an industrial residence at 
his death: Therefore, faida that the parish of New Monkland 
is bound to relieve the pursuer of all claims paid by the 
parish of Cambusnethan after the 14th November, 1859, being 
the date when legal intimation was first made by the pur- 
suer to that parish, and to relieve the pursuer of all future 
Emts of aliment, but before farther answer, remits to the 
te-Clerk of Court to make up a state of the sums due 
the foregoing findings, and reserve to pronounce farther 
after said report shall have been given in. 

The Interlocutor was appealed, and after a hearing the 
Sheriff pronounced the following judgment : — 

Having heard parties' procurators under the mutual appeals 
for the parties upon the Intoriocutor appealed from, and 
made arisandum, and considered the dosed record and whole 
prooesa; Finds that the present is aa aotion brought by the 
pMoohM boaid of ibf parish o( Cambosnethai: or vepetitioa 



of the sum of £60 Ss lOd expended by them in the sappoita&d 
maintenance of Mary Simpson, a pauper, then nsidsiit intks 
parish, who was unable to support heneli; and beeuM 
chargeable as a pauper although ^e had no residential lettfe* 
ment in that parish when she became chargeabis, and eon* 
eluding also to be relieved of the cost of the fiitois maiiitga> 
anoe of said pauper: Finds that the parishes called as defendm 
are— -Ist, The parish of Shotts, the parish of the paapec^iowa 
birth; 2nd, Camwath, as the parish of birth of the paapai'i 
father who died in 1854; and, 3d, New Moakbuid panil^ 
which is said to be liable for the aliment, on the grouna ofte 
pauper having, through her parents, acquired a feridesiiil 
settlement therein, and the Sneriff-Substitttto has found tb 
latter parish liable in the aliment, who now appeal agsiottki 
judgment: Finds that the parish of Cambnsnstfaia ohin 
repetition of the sums already paid to the pauper, and to te 
relieved of all future afiment upon the ground that the paaper bsi 
no legal claim against that pansh for aliment, but that the eUa 
lies against one or other of tiie three parishes called as defeodeK 
Finds it admitted on all hands that the facts as to the bizthphot 
of the pauper, and places and periods of residence of beraad 
her parents, up to the date of her father's death in 18^ ud 
subsecmently thereto, are correctly stated in the GMS^ifMb' 
tutors Interlocutor: Finds that Cambusnethan peridi ii deidj 
entitled to be relieved of the pauper's maintenance^ sod the (sI; 
question is, which of the three parishes called as defendeniiBaUi 
mr the same: Finds that the pauper, who is admitted to btft 
legitimate child, was bom in the pariah of Shotts, sod tint 
her father was bom in the parish of Camwath: Findi tbskthe 
pauper's parents, after her birth, left the parish of ShottoviMn 
she was two years old, and afterwards acquired a raadeoikiil 
settlement in the parish of New Monkland, but that tbej after 
wards left that parish and went to Cambusnethan, whore tb^ 
remained nine or ten months; then to Carluke, where tbaf » 
mained for eight months; then back to New Monkland, vh« 
they remained for a period of three months, when the psopar^ 
father died in 1854, and after the father's death the paaperaad 
her mother, after about six months' additional residenoe m Nev 
Monkland, went to Cambusnethan, where they lived fiorthnt 
years and upwards, and in 1857 the pauper became cfaaigeiUA 
as a pauper unable to maintain herself: Finds, in wgm to 
the liability of New Monkland parish, that althoa^ tbs 
parente of tiie pauper acquired a residential settlement in tfait 
parish, yet that, having left it, and never having resided fori 
year continuously in that parish during the next five ywa, a 
terms of the 76th section of the Poor Law Act, they krt mi 
settlement, and the pauper herself lest any claim she wsj hyw 
had, through her father or mother, on the said parish, aeasg 
that after the pauper, along with her parents, returned to Ktv 
Monkland, after having left it, the father died in that piriA 
in 1854, after a renewed residence in it of three montbf, sod 
the pauper and her mother, after the father*s death, after « 
additional residenoe of about six months, removed altdgstker 
from the pariah, and went to Cambusnethan, where toej n- 
mained for more than three years, when the pauper bectiu 
chargeable: Finds that the pensh of New Monkland iillo^iB 
these circumstances, liable for the aliment of the psapar 
Therefore, alters the Interlocutor appealed fiom, suitsioitba 
defences for the parish of New Monkland, and assoilaflB thai 
from the conclusions of the action: Finds the pursuer lisU* ^ 
them in expenses, of which appoints an account to be giTtt n 
and taxed by the auditor: Finds, in regard to thedaimagiuiirt 
the parish of Shotts, as the parish of the pauper's own im 
that as the pauper was nineteen years of age vmenshe beoai 
chargeable, and had been for her whole life in so infirm a iteH 
of health as to be incapable of working or learning anything 
for her own support (with the exception of a few weeki when 
she went to service), and lived in mmUy with, and wai bwB' 
tained by her father, she had never been forirfamiUattdfm 
therefore had acquired no settlement of her own, and that bar 
settlement was that of her father, and seeing that her ftthtf 
at the time of his death had lost the residential ssttieBeu 
which he had acquired in New Monkland, by not hsviag 
resided continuously in It for a year after he had ratomed to 1^ 
the claim for the pauperis mamtenance lies not sgaio^ ui 
parish of the pauper's own birth, but against the psnifa of har 
father's birth: Therefore, sustains the defences for the ptw 
of Shotts, being the perish of the pauper's own birth, tfa 
assoilzies them also from the oondurions of the ^^'^^^^'[f 
finds the puxiuer liable to them ineraenaei^ of whiohsMW 
M Mcount to b« giTW b Md tam by th« auditor; V»S 
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OmfoTiy in tiieso droomstaDoe, and ae the whole case has 
baea ngned, and the reoord made ap as against the parishes 
rffbs paaper's own birth and her father's birth, or of his resi- 
dealiai settlement^ without any reference whatever to the 
putth of the birih of the paaper*s mother, which parish is not 
em oaSsd as a party to the suit, that the parish bound to 
nfiere Ounbnsnethan of the pauper's aliment is the parish of 
Qu&vath, bong the parish of birth of the pauper's father, the 
pjoper having been a legitimate child {Barbour v. Adanuon, 
XXTTT., Junti, 603; reversed on Appeal, 80th May, 1858, 
JwiU, 419); and Finds that such claim for relief has not been 
ksk against the parish of birth of the pauper's father by his 
Mag at one time acquired an industrial settiement in another 
]niiih, but which he afterwards lost: Therefore, repds the de- 
iaoes for the inspector of poor of the pariah of Camwath, 
lid finds tbat said parish is bound to relieve Cambusnethan 
pinrii of all aliment paid on account of the pauper in question 
ftoB and after the 13th of May, 1861, bong the date when 
intfaiiation was first made by the pursuer to Carnwath parish 
of tbe pauper being chaigeable, and is also bound to relieve 
(he punuer of all future aliment on account of said pauper; 
kt bofore decerning for the aliment due, remits to the clerk 
ofCoorttomake up a state of the amount due, under the above 
bfiag, and remits to the Sheriff-Substitute to decern for the 
BDoant that may be reported as due: Finds the punuer en- 
titbd to expenses as against the parish of Carnwath, of which 
vffAtkU an account to be given in, and remits to the auditor to 
ttt the aame and to report: but Finds that the parish of Cam- 
nth is not liable^ to the pursuer in relief of the expenses in 
vhieh be has been found liable to the parishes of New Monk- 
had and Shotts, seeing there is no ground for finding the un- 
■soMBfol parish liable in relief of expenses found due to other 
panhes called by the pursuer as defenders, and with whom 
afitiga^ was maintained by the pursuer which has proved 



HoEKb— This is a very nice case, as nearly all cases are 
riddi involve disputed claims between parishes, but it ap- 
pean to the Sheriff, after much consideration, that the claim of 
^ pDnaer for relief of the aliment paid to the pauper against 
)he paiidi in which the parents of the pauper had acquired an 
indoatrial aettlement, has been clearly lost by their not residing 
in it for a year continuously during the next five years, and 
that the only parish against whom the claim for relief lies, is, 
is terms of the decision of the House of Peers in the case of 
^v6oitr, the pariah of the father's birth, whidi is admitted to 
hive bea Carnwath. It is a more difficult question whether, 
M three parishes were called by the pursuer as defenders, and 
tso of them were successful in resisting the demand, and have 
been found entitled to costs, the parish ultimately found liable 
■hoold be subjected in relief to the pursuer of those expenses. 
^ fSbenff is aware that cases are not awanting in which 
iflch a daim of relief has been given effect to by tiie Court; 
hot upon examination he believes it will be found that these 
Vflre [^ cases in which the parish ultimately found liable for 
Ae aliment had done something which led to the litigatoin 
bciog loaintained against the other parishes. But in a case 
■oi^ SB the present^ where the other parishes that were 
°|^tely assoilzied were simply called as defenders, and the 
daks insisted in against them upon grounds different from 
uoie iofisted in as against the parish found liable; and they 
vcre anooessful in maintaining their non-liability, there seems 
^ be no le|^ principle on wHch the parish ultimately found 
'"^ in i^ei of the aliment can be held bound to relieve the 
pwoer of the other defenders' expenses, any more than he 
^old be found liable in relief of expenses incurred at the same 
tiQe by the pursuer in regard to different parties, and to 
«*rent matten. 

^ Oamhunethm^^DiCKOOV, Hamilton. 

^ ^ofta— Bbowk, Hamilton; Galbbaith, Glasgow. 

^or Cbmioa^A—AiKMAK, Hamilton. 

^oriVinpifofil^aiKi^CuBBiE, Hamilton; CowAir, Glasgow. 

20th July, 1863. 
SHBKIFP COUBT, DUNFBBMLINB. 

(Mb Shebtff Shibrbi7.) 

GOODALL V. HeKDEBSON, WALLACE & Co. 

*nnnary action— Surface damages— Ccmtractr-Chiwe 



of leference — Res inter alias. — An agricultural tenant^ 
holding under the proprietor of the surface^ presented a 
summary application to have the tenants of^ coal and 
minerals under the farm-holding of another landlord-^ 
ordained to enter into a reference to certain parties 
named^ or to two neutral persons, certain damages sue-- 
iained by (he operations of the mineral tenants, in terms 
of the respective leases of the parties. Held by the 
Sheriff'Substitute, and acquiesced ta, that as there was 
no specific contract, inter ae, by which the parties liad 
agreed to submit disputes or difference^ application was 
incompetent^ and action dismissed. 

The petitioner (Goodall) is ten^t of certain arable lands 
which he holds under lease from the proprietor of the 
surface only, and the respondents are tenants of the coals 
and minerals under the lands, which are the property o( 
another landlord. The petitioner, averring that he had 
sustained certain damages through the operations of the 
respondents, presented a petition to have them ordained to 
enter into a submission to have these damages ascertained. 
The petitioner founded upon the stipulations contained 
in their respective leases, which were held under different 
landlords, but with whom, or the tenants, there was no 
privity of contract. In a disposition j^^ranted by William 
Balfour to James Anderson in 1753, a clause occurs, 
quoted by the Sheriff-Substitute, by which the heirs of 
the purchaser of the coals and minerals are held bound to 
pay all surface damages, to be ascertained by two neutral 
persons, one to be chosen by either party. Whatever 
might have been the effect of this clause on the present 
action, it was omitted to be founded on or libelled in the 
petition. 

A record was made up and closed, and parties' procu- 
rators having been heard, the Sheriff- Substitute pro* 
noonced the following Interlocutor, which was acquioced 
in: — 

The Shfiiiff-Subttitute having heard parties' prooatatofi^ 
and made avizaiidum, and thereafter having lesomed oon- 
sideeation of the closed record, writs produced, and whole 
process, Finds that, in the original petition in process, there 
is no spedfio contract averred or libelled on whereby the 
petitioner and respondents, inter se, agreed to submit or refer 
any dispute or difference whatever, either to arbiters named 
or not named; and in respect that the stipulation in the 
disposition granted by William Balfour to James AndersoB, 
dated 17th and 18th September, 1763, and instrument of 
sasine thereon, whereby the petitioner avers that it ia implied 
in said stipulation that the respondents are bound te enter 
into the reference sought to be enforced on them, is not 
founded or Ubelled on in the original petition; sustains the 
respondents' ninth plea in law, being a preliminary one, 
dismisses the action, and decerns: Finds the respondents 
entitled to expenses from the petitioner, allows an account 
thereof to be given in, and remits the same, when lodged, to 
the auditor to tax and report. 

■ NoTX. — It is no doubt settled and held as sound in practice 
that references as to specific facts to be ascertained by men 
of skiU, to be chosen' 5y the contracting parties, or by a judge, 
in agreements or contracts — such as the price of an estate; or 
of goods sold; or of the value of stock and meliorations on a 
farm; or of the state of fields or fences; or of facts ascertain- 
able by practical men, such as the worlcableness of collieries 
and of minerals generally to profit; or the surface damage 
caused by the working of coal, and other minerahi, and the 
like— have long been admitted and enfbroed in praotioe. (See 
the opinion of Lord Cunninghame in the case of Adams aiwi 
others (Henrys Trustees) v. JRenton A Co, and others, asth 
May, 1861, Jwrist, Vol. XXIII., p. 460; and the case of 
Merry ds Omsmghmk v. Br^wn, 16th July^ 18Ci9, Jmitt, 
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YoL XXXI., p. 735, and ae lately affirmed in the Houee of 
LordB.) Bat in the daas of cases enumerated, which is 
ezoeptional to the general rale of law in the matter of 
arbitration, an obligation to refer to arbiters not named 
mast form part and parcel of a specific bargain entered into 
between the contracting parties themselTes, and cannot be 
deduced by implication from stipulations contained in, or real 
bnrdens created, by clauses in ancient title deeds, either of 
huad <Mr minerals, whereby a reference to arbitration is sought 
to be enforced as a valid and binding obligation on new 
tenants who have entered into possession, either to work 
ooal or fkrm land, upwards of a hundred years after such 
alleged stipulation was entered into by the original oon- 
tnoUng parties, without libelling upon it in the application 
■eeking to enforce'it. 

The petition, Ko. 1 of process, in its prayer craves that the 
respondents shall be found bound to enter into a submission 
wiu the petitioner to ascertain the surface damages due to 
him to two arbiters to be mutually chosen, etc., in temu of 
the retpedive letuet of the peHtUmer and rtspc/nde/nU^ but with- 
out any reference at all to the stipulation in the disposition, 
dated in September, 175S, referred to in the subsequent 
pleadings, and in the Interlocutor prefixed. The clause of 
reference in that deed as to surface damages, is as follows: — 
" Providing and dedaring always, as it is hereby specially 
** provided and declared, that the said James Anderson and 
" his foresaids shall be obliged to pay to me, my heirs and 
" successors in the said lan^ or the tennents of the ground, 
** what damnages shall be sustained above ground, by build- 
"ing coallier houses, working the coall mines, setting down 
''sinks and shafts, making coall gates and coall £lls, or 
''otherways. by working the said coall, as the same shall 
'' be ascertained by two neutrall persons, one to be chosen 
*' by either party." 

There are, no doubt, clauses of reference to be afterwards 
noticed, both in the petitioner s agricultural lease and in the 
respondents' mineral lease; but neither is the petitioner a 
party to the respaDdents' lease, nor the latter to the peti- 
tioner's. 

The clause of reference in the petitioner's lease is as follows: 
** Reserving always to the said John Watson (the landlord), 
his heirs and successors, and to all other parties having right 
thereto, all mines, minerals, lime, coal, slate, marie, freestone, 
and quarries of every description, with full power to search 
for, work, win, or away-carry the same at pleasure, and to 
erect booses, make roads, levels, and do every other thing 
necessary for these purposes; the proprietors of the said mine- 
rals, respectively, who shall exercise such power, being always 
bound and obliged to pay to the tenant all surface damages 
that may be done to the lands by the exercise of the above 
powers, as the same shall be determined by two men to be 
mutually chosen; and which damages the tenant hereby 
relieves'the said John Watson and his foresaids from the pay- 
ment thereof." Now, even assuming that is a valid clause of 
reference in virtue of the terms of the stipulation in the dispo- 
sition of 1 753, it does not bind the retpondents to enter into 
the reference, but the PBOPRnerOB of the minerals in question, 
now represented by Mr Peddie, his trustee. That dause of 
reference, per $e, obviously flows o non habente protestatenif to 
bind either the owner of the minerals or the respondents 
(because the coal especially, and the surface are held by diffe- 
rent proprietors and under separate tities), without falling 
back upon and deducing it from the terms of the stipulation 
already quoted in the deed of 1753. Why, then, (1) it may 
be asked, was the stipulation in that deed not founded on and 
libelled in the original petition! or (2) Why was Mr Peddie 
not made a party to the application which forms the subject 
of the present action, seeing that he is the party exprtedy 
referred to in the petitioner's own lease, with a view to a refe- 
ronce as to surface damages, and not the respondents? 

Then, again, with regard to the reference clauses in the 
respondents' lease, let me see if they bind the respondents 
to refer anything whatever to neutral men to be mutually 
chosen by the petitioner and the respondents; for it must be 
kept in view that the respective leases of the parties are the 
only grounds and warrants referred to in the petition for the 
.reference sought to be enforced upon the respondents by tiiis 
«ction. 

In the respondents' minute of agreement of lease, No. 10 of 
process, between them and Mr Peddie, in Article XI. thereof, 
the following dause oconis: — "For such ground as, may be 



damaged by new operations, and for the damaged ground 
around and occoped by the two present (1852) going pits to 
the splint coal only, the tenants (the respondents) dttQ psy, 
from date of entiy, such an annual sum as may be agreed os, 
which fuling, the sum to be determined by James Stenhooie, 
Esquire of North Fod, whom falling, Mr David Don of Kein' 
heath." Clearly ex fade of that clause the respondenti an 
not bound to enter into the reference thereby contemplated by 
the petitioner, and even if they were, the arbiters selected are 
both named, alive, and vcleniei agere, and no dedmatore ob 
their part to act is alleged or produced. The Sheriff- 
Substitute, under the circumstances stated, has no power to 
alter or innovate upon that express dause of reference, by 
ddegating it to two neutral men to be diosen mutually by 
the parties to this action. 

By Artide XXVI. of said minute of agreement, "the pl^ 
ties appoint Charles Shirreff, Esquire, Sheriff-Substitute of (he 
Western District of Fife, whom &iling, James SteohooK, 
Esquire of North Fod, sole arbiter, whom fuliog, two neatnl 
men to be mutually chosen between them in any dispntei 
which may arise totihing the premieea.^ But that ckuae of 
reference, as the Sheriff-Substitute reads it, has regard solely 
to the subject-matter of the mineral lease, in the event of any 
dispute arising between the lessor and lessees themsdv^ and 
not with third parties, or with the petitioner as the agricolttt- 
ral tenant of the farm of Hallhouse. 

Now, after this anxious analysis of each and eveiy danae of 
reference in the respective leases of the parties, the Sheriff- 
Substitute has been unable to discover in either the one or the 
other of these contracts any clause binding the respoDdenta to 
enter into a deed of submission with the petitioner, dtber to 
arbiters named, or to be mutually chosen. If it be implied, 
as the petitioner's procurator urged at the debate^ from the 
terms of the stipulation in the deed of 1753, he shodd bfo 
libdled upon it, because if it be still effectual and obligatory 
upon the respondents (on which pointy however, the Sheriff- 
Substitute reserves his opinion), the petitioner diodd have 
specially libelled upon it, for in every view that stipulation ii 
the chief foundation and inter euentudia of the present action, 
and must form the measure and gauge, in so fiv as rebraDcy 
is concerned, of the matter whidi the petitioner seeks to be 
determined, in the absence of any express and specie qod* 
tract of reference between the parties to this action inter M, 
(See Baiday's M'Gkshan, p. 175.) 

Whether the terms of the xlisposition in 1753 willsnppoii 
and enable the petitioner to enforce upon the respondents, yea 
or nay, the reference which the former craves the Coort to 
enforce, is a point which the Sheriff-Substitute thidn he 
cannot determine in this action, because, unquestionably, 
according to the recognised rules of pleading laid down by the 
authorities, the petitioner has been too late in supplementing, 
if not changing his ground of action, without an amendment 
of the libd with leave of the Court, and hence it is thongbt 
that the respondents' ninth plea in law, being a preliminary on^ 
directiy applicable to the incompetent and defective terms of 
the original application and its prayer, is well founded— &tal 
to the present action on the point of relevancy— and there> 
fore falls to be sustained and given effect to. 

In condusion, the Sheriff-8ubstitute always regrets when 
parties are put to the expense of preparing a vdominoos 
record, as in this case, when the case subsequentiy is difposed 
of on a dilatory plea, and not on the merits. Bat in the 
present case it was unavoidable. In the case of J)o^ 
V. Fraeer, 26th May, 1849, Jnriet, Vol. XXI., p. 404, the 
late Lord Mackenzie observed, that it is quite i^^P|}J(| 
dedde a question of rdevancy without a closed recon; 
whereupon it was observed at the bar by Mr Ingiis (the 
present Lord Justice Clerk), that the only case where tf 
action can be dismissed without a dosed record is where the 
summons is, ex facie, an imperfect writ. Now, although in 
this case that is the ratio decidendi, that could not be 
ascertained or determined without a diHgenoe to recover 
writs founded upon in subsequent pleadings, and hearing 
parties on a dosed record on the import and bearing of thev 
writs on the rdevancy of the action as originally brouj^t into 
Court. The original petition is not, ex facie, inept or imper 
feet per se, but only hdd to be so after discussion on ^^' 
port of tiie documents recovered and produced pendmu 
proceetu, , . 

One word, so to speak, more, and the Sheriff-SubsbtnteW 
done. Gwv:e doubts may be entertiuoed whether a d^oii*' 
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ioiy action would not be requisite to enforce what the 
p»tltioD6f seems to aim at» under the dispodtion of 1753, in 
connection with his existing and current lease. The stipula- 
tion in the former writ is contained in an heritable right to 
which it may be objected that the Sheriff is excluded from 
eofuddering or detennlning upon. This hint is merely thrown 
oat with a view to save parties from incurring unnecessary exr 
fuudf and should be wdl weighed before a new and amended 
mmary action is brought in this Court. 

£RRATA.-^In rubric of case Allan v. Higgins and 
Others, page 125, on last line, for 'Hhe pauper's own 
Wrth," read "the &ther's birth." 



6th ATJQvm, 1863. 

BHEBIFF COUBT, GLASGOW. 

(Shxbiffs Sis A. Alibok and Belu) 



Taylor's Tbu(Stieks v. The Clyde Tbustees. * 

Frsdial Servitude— Interdict— Title. — The respondents^ 
wUhout judicial authority , put obstructions across a ser- 
vitude road^ hut in virtue of an Act to improve the Clyde 
and harbour of Glasgow, The petitioners^ as represent- 
ing neighbortring proprietors, presented a petition for 
interdict. After aproof Held that the respondents had 
fdkd to prove their exclusive right to the road and to 
interfere with its use, while the petitioners had established 
a prima &cie case, entitling them to its use, and interdict 
granted as craved, 

Tbb petitioners, as trustees, were proprietors of the 
eikate of Oyemewton, situated in the Barony Parish 
of Glasgow, and as such, they claimed a road of twenty- 
tour feet wide, leading from Dumbarton Boad, at or 
near Clayslaps, to the Biver Clyde, which road formed 
the east and south boundary of Overnewton, and had 
existed for time immemorial. The respondents were the 
Parliamentary Trustees for improying the Clyde and har- 
Ikmit of Glasgow. The petitioners alleged that the trus- 
tees had placed an obstruction or embankment across this 
ned, near its southern terminus, by which the access 
from Dumbarton Boad to Clyde had been materially 
interfered with and impeded, and had also erected a 
Tooden paling across it, by which access from Dumbar- 
ton Boad to the rirer had been closed up, and they 
craTed interdict against the respondents shutting up 
or diverting the road, and against their placing any 
additional impediment or obstructions thereon. The 
fespoudents admitted the existence of a road, as de- 
Knbed by the petitioners; but denied that the present 
n»d had existed from time immemorial, or that it ran 
into the Clyde. They denied that their operations 
obetracted the petitioners' access to the Clyde, or barri- 
<iaded the road, as it had existed for a dozen years. 
^ questions raised wwre— Whether this road extended 
from Dumbarton Boad to the Biver Clyde, or only 
to a point where it was intersected by another road 
ninnmg east and west, called the Point House Boad; or 
whether the Clayslaps Boad extended &om the Point 
House Boad to the Clyde; and whether the petitioneis, 
in virtue of the titles and possession following thereon, 
had acquired, as neighbouring heritable proprietors, a 
right of servitude over that portion of Clayslaps Boad be- 



tween the Point House Boad and the Clyde, so as to give 
them a titie to object to the operations of the respondents? 

The record was made up by condescendence and 40" 
fences. 

The petitioneis pleaded — 

(1) The partial obstruction of the road to the Clyde 
(to which the pursuers have right by the tities before 
set forth, coupled with possession) by the deposit of 
stones and other articles thereon, and the subsequent 
total obstruction of the road by the erection of a paling 
or barricade across it, being illegal encroachments upon 
the pursuers' property and rights; the defenders are 
bound forthwith to remove these encroachments, and 
failing their doing so, the pursuers are entitled to a 
warrant of the Court authorising the pursuers to remove 
the encroachments at the defenders' expense. 

(2) The Act of Parliament founded on by the defen- 
ders contains no powers authorising them to shut up or 
encroach upon the road refsrred to in the petition. 

(3) Even although said Act had authorised the defen- 
ders to take possession of the road, the defenders' powerSf 
under the statute, have expired. 

(4) In any view, the statute only authorises Interfe- 
rence with vested rights on making compensation to the 
owners, and the defenders having neither made nor ten- 
dered compensation, are not entitied, brevi rnanO, to shut 
up the pursuers' road to the Clyde. 

(5) SpoUatus ante omnia restituendus est, and the de- 
fenders having carried into effect their illegal enoroach- 
ment on the pursuers' right of road on the 8th of 
December last, during the dependence of an extra- 
judicial discussion as to the rights of parties, the pursuers 
are entitled to an interim decree to the effect of restoring 
the status quo anterior to the said encroachment. 

(6) The defenders having failed to instruct any right 
or title to the road in question, are not warranted in 
opposing the prayer of the petition. 

(7) As the pursuers' tities clearly confer on them a 
right of way to the river, and as the barrier erected by 
the defenders on the 8th day of December last effec- 
tually excludes the pursuers from the stream, the pur- 
suers, as the only parties who have instructed any right 
to the road, are entitied to decree in terms of the prayer 
of their petition. 

The respondents pleaded — 

(1) The pursuers have no title to sue the present 
action. 

(2) They have not set forth a relevant ground of action. 

(3) The defenders not having obstructed the road in 
question, the petition should be dismissed. 

(4) The defenders, in virtue of their Act of Parliament 
and conveyances to them following thereupon, being 
proprietors of the whole of the ground to the south of 
the northern limit of deviation, they are entitied to 
occupy, either wholly or partially, the said road to the 
southward of said limit, on substituting another road for 
that occupied. 

(5) In virtue of the special provisions of the said Act 
of Parliament, the respondents are entitled to shut up said 
road from the northern limit of deviation southwards. 

(6) Assuming the right claimed by the pursuers to be 
one of servitude, the defenders are entitied to vary or 
divert the line of access, provided such variation or 
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divenion does not affect or impiur the use of the 
lerritade. 

(7) The defenden' operations being a reasonable exer- 
cise of their right of property, the action should be <U8- 
miflsed with expenses. 

(8) The pursners' titie does not instruct any right in 
the road referred to, either of property or of servitade. 

(9) The pursuers not haying libelled any right either 
of property or of senritude, the condunons of the action 
are incompetent. 

The record was then dosed, and, after a hearing, a proof 
was allowed by the following Interlocutor: — 

HftTing again heard parties* procoraton, and lesomed con- 
^deration of the whole prooesi: Finds, as regards the pre- 
liminary defences, that the punners hare no title to insist, 
and have not set fortii a relevant ground of action, that it is 
instructed by the prodoctions in procesa, and in particnlar by 
the productions No. 6/2 to 6/6, and No. 14, that said pnr> 
suen and their predecessors have beoi, for upwards of forty 
years, proprietors of certain lands adjoining a portion of the 
road in question, by which road iik and entey was had to 
their said lands: Finds, more particularly, tliat by the dis- 
position No. 14 in &vour of the pursuers* author, William 
Tajlor of Ovemewton, there is ezpKssly granted to the dis- 
ponee " free ish and entry to the lands thereby disponed, and 
the privilege of all established roads belonging to the foreaaid 
lands," and the road in question is specaally referred to in 
said disposition as '*the road leading from the Dumbarton 
Eoad to the river Clyde:" Finds, also, that the pursuers have 
Bpedally set forth in their revised oondesoendenoe, that the 
said road was possessed and used by their predecessors and 
authors, Robert Craig and William Tajlor, their tenants, 
servants, and others, and by the pursuers themselves, their 
servants, tenants, and others, as a means of communication 
to the river Clyde for a period beyond the long prescription: 
Finds, therefore, that the punuers have thus instructed a 
sufficient prima facie tiUe to sue and have set forth a relevant 
ground of action, and ropds the said preliminary defences in 
as far as prejudicial: Finds, as regards the preliminary de- 
fence, that the action is ezduded by the Clyde Dock and 
Harbour Act, 9 Vict., cap. 28, of which No. 16 is a copy, 
in respect, that by section 4 of said Act, the defenders are 
authorised to enter upon, take, "occupy, and use, wholly or 
partially," the lands upon which the obstruction now com* 
plained of has been placed, and that they, in virtue of said 
powers, did acquire the said lands, conform to contract of sale 
No. 5, that it is a good answer to said preliminary defence, 
that the d^enders were authorised by said Act to acquire 
said huids solely for the public purpose of making and main- 
taining "a wet dock or tidal basin, wharfs, quays, and other 
works for the enlargement of the harbour accommodation, 
and the convenience of the trade of the port," and that the 
defenders are admittedly not applying the lands to any such 
use or purpose, but have sublet a portion of them to a private 
party as a slup-building yard, and that it is in connection 
with this sub-lease that the said obstruction is taking place; 
and, farther, that the very titie founded on by the defenders, 
viz., the siud contract of sale No. 6, bears that the ground is 
conveyed to them "for the sole purposes contained in the Act, 
under which they have now acquired it" (viz., the sud Act 
9 Vic, cap. 23), and that "no buildings are to be erected 
thereon of the nature of public works, stores, warehouses, or 
dwelling-houses; and still farther, that the said contract of 
sale shows that the road in question is not included in the 
lands conveyed, but that, on the contrary, they are "bounded 
by it alongst their whole extent on the west," the said road 
being therein described as "a public road oommnnicating be- 
tween the river and the Dumbarton Tumjnke Road; by 
which road acoess is specially reserved to the seller and those 
deriving right from him, among whom the pursuers^ authors 
were: Therefore repels said preliminary defence; and before 
farther answer on the merits, allows the pursuers a proof, pro 
vt dejure, of their averments, in as far as not admitted, and 
particularly their averments regarding the use and possessioii 
of the road in question; its character, and its extension the 
whole way from the Dumbarton Bead to the river Clyde; and 
allows the ucfenders a oonjimct probation: Grants diligence 



against witnesses and havers, and appoints the cause to be pot 
to the Diet Roll of the 16th inst, to fix a diet of proof. 

NoTB. — ^Although the pursuers have not instructed myw^ 
party in, or title to the Molmm of the road in quertion, vuj 
nave shown that it adjoins their lands, which tney hold, not 
only with parts and pertinents, but with the expresi pri- 
vilege of the road, and they have also averred a forty yeii^ 
use and poesesrion of it. It is impossible to doubt, in the &n 
of such precedents aa are afforded by the cases of Orakam^ 39ik 
November, 1823; Bodgert, January 17th, 1829; MaodimaH 
February 28d, 1880; and Colder, January 27th, 1831, that 
any party in tiie parsaers* poai t i a n, or even in not so hivm- 
abts a poaitioi^ if he can aver a forty years* use of a rosd, ii 
entitied to resist its being shut up or obslTucted, 6fwi flMaw; 



and without order of law. A proprietor who, like the punoer, 
is heritably vested in lands adjoining the road, with paiti and 
pertinents, is entitied, in the words of Professor BeQ, to "lodi 
separate possessions or privileges as accompany the oooupstios 
and use of the land, or have for forty years been so onjojtd 
along with it" It is true that when a party has no man 
than a servitude of passage, whether to a foot, horM, or cut 
and coach road, such servitude does not disable the sernent 
proprietor from changing the direction of the road or sobitttot- 
ing a new road in place of the old, provided the new ibill be 
equally convenient. But in the present case the ponQan* 
averments seem rather to be that the road in questioa h« 
been all along a public and not merely a serritude road; and 
whether it is so or not, the allegation is that the obstnolioa 
complained of goes to cut off altogether a piece of the road, in- 
cluding direct access to the Clyde, without any propoaal to 
substitute another road for the portion so out off. in thii itali 
of matters a proof seems unavoidable, that the preciae fwta, 
as to which parties are widely at Tarianoe^ may be aner 
tained. 

The proof was afterwards led, and thereafter the Sheoff- 
Sabstitate pronounced the following Interlooator:— 

Having heard parties* procurators at great length, asd 
resumed consideration of the proof, productions, and vbole 
process. Finds that the questions here at issue are— Wbatbv 
the road, which runs in a southemly direction from the Dam- 
barton Bead at Clayslaps, and is commonly oaDed the Clay- 
slaps Boad, extended from the Dumbarton Boad all ths way 
to the river Clyde, or only to where it was intersected by as- 
other road running east and west, called the Point Hoose Boad; 
and whether if the Clayslaps Road did extend or was con- 
tinued from the Point House Road to the Clyde, the ponoea 
by virtue of th^ tities and the possession followiag tbenn 
had Mquired, as adjoining heritable proprietors, a right of 
praedial servitude over the scdd southern portion of tiie CUyiiH* 
Road, between the Point House Road and the Clyde, so aito 
put them M tiUdo to object to the obstructioos and pa&V 
which have been admittedly erected by the defenders at tkat 
locality: Finds that by the Interlocutors of 12th June and 
17th Sept., 1861, parties were allowed a proof Asm MM^e of 
all their averments relating to the said road, and a vohnmnosi 
proof has since been led accordingly: Finds, as the result of 
said proof, Jirtt, that the iiursners have failed to instroct that 
the Clayslaps Road ever extended farther south than tbe 
Point House Road; teeond, that they have also failed to iostroet, 
even supposing there had been such an extension of tbe road, 
that they had acquired any right of servitude or other rigkt 
over it entitling them to chidlenge the defenders' operstioBt; 
and, third, that even if a servitude had been establubed, tbe 
servient proprietor was at liberty to change the direction of 
the road, provided the new course was equally convenient 
with the old, and the defenders have proved that they haf« 
formed a road open to the pursuers from the Point Hodm Bond 
to the Clyde a little to the east of the alleged line of old road, 
and that the road so formed is as convenient as the old ooe 
could have been: Therefore, and under reference to tbe 
annexed note, sustains the defences, assoilaes the defendeis 
from the conduaions of the petition, and dismiaHes the same: 
Finds tiie pursuers hable in expenses; aUows an aoooont 
thereof to be given in, and remits the same to the auditor to 
tax and report, and decerns. 

NoTB. — Both in their original petition and thzooghont tbe 
closed record, the pursuers' averments are somewlukt va^ 
and inexplicit as to the nature of their daim to the road in 
question. They sue as heritable proprietors of " the manBOt- 
house, lawn, garden, and shrubbe^ of Ovemewton, lying 
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within tiie Buony Pariah of Glas^w, and shire of Lanark ;" 
ind their petition seta forth that "aa heritable proprietors 
fanuid they are entitled to the raiviloge of a road of twenty- 
four feet wide leading from the bumbarton Boad, at or near 
CliTBlapa, to the Biver Clyde, which road forma the east and 
■rath boondazy of said subjects." In their revised oondes- 
oaodeDoe they say (Art. 12th) the road ''was possessed and 
and as a means of communication to the said Biver Clyde by 
tba ponoers* author, the said deceased WiUiam Taylor, his 
tmtnti, servants, and others^ from the period when he 
•eqnirad the subjects till the date of his death, and the said 
nsd was so possessed and used by the pursuers, their tenants, 
Nrvuti^ and others, from the period of their said author's 
deoeue till the 8th day of December, 1860, when their aocesa 
to tbfi nme was interrupted and shut up by the illegal acts 
and operations of the defenders." The plea in law annexed 
to the revised condescendence sets fortn that the pursuers 
lave light to the road " by the titles above set forth, ooupled 
vith pooession,'' and that the obstniction of the road by the 
Mctian of a paling or bairioade across it is an illegal en- 
croachment upon the pursuers* property and rights. Indefinite 
M thii mode of laying their action is, it ii to be gathered 
from it that the pursuers rest, not on the ground of the road 
beiog a public, but only a servitude one. They found on their 
owB titles and their own use, not on a use by the public at 
htge. Neither is the mediwn condudendi referable to a mere 
inen jean' possession. It is not the vindication of a seven 
ynn* possesBory right that is aimed at, but of an absolute 
pnedial servitude resulting from a prescription of forty years. 
It the debate the intelligent agent for the pursuers admitted 
that the case stood on this footing, and it was argued accord- 
iogly. The proof, however, clearly establishes one fact which 
natsnslly narrows the whole question, the said fact being 
that the CkysUps Boad^ in its whole length from the Dum- 
baitoQ Bead to where it joins the Point House Road, has 
bsen, snoe the year 1846 at all events, a Public Statute 
labour Koad, taken over and maintained since that date by 
the Police and Statute Labour Trustees. Had the obstruc- 
tion Gomphdned of, therefore, been put down anywhere 
Ntveen the Dumbarton and Point House Beads, the petition 
Bunt have been dismissed as inept, in the same way as in the 
nomt case of TKomttm, (May 21, 1862,) seeing that no 
hiteriocutor could be competently pronounced under the oon- 
(huioDs of said petition, finding that the road was a public 
nsd, and that the pursuers were entitied to a possessory 
julpoent. But the obstruction complained of has been put 
^^ on an allied portion of the road which has not been 
tf^ oyer by the Statute Labour Trustees, and whidi por- 
tion, if it ever existed at all, is said to have been a private 
■nitude road, floquired by the pursuers and their authors. 
It ii tme that the obstruction is a little to the north of the 
^t where the Clayslaps originally joined the Point House 
"^; but no difficulty is created by this, since it is in 
^idenoe that in or about the year 1847, the Point House 
Aoad was alightiy deflected, so as to meet the Claysbps 
/wtd a little more to the north than formerly, and thus to 
aoease to a small extent the distance between the interseo- 
tioQ of the two roads and the Clyde. No objection was stated 
^ the time, and none is stated now, to this deflection by the 
puiuen, ao that the obstruction is in reality between the 
Point House Boad and the Clyde; and the first thing to be 
wennined tSy whether there ever was a road there. It waa 
"^ by the Interlocutor of 12th July, 1861, adhered to on 
appeal, that the pursuers had set forth a sufficient title to 
jBiut for the right of servitude claimed. They found upon a 
wonding charter with free ish and ^entzy, and containing 
jnpreai reference to the privilege of the ClaysUpa Boad. 
^mc charter, aa construed by the Sheriff-Substitute, also 
*Q>^taiiis a daose of parts and pertinents; but whetiier it does 
VBoty the pursuers title is such, when viewed in oonneotion 
^ the decisions in the caaes of Liiton, Dea 8, 1885; and 
^nuMoiK, nth July, 1843, as to make it competent for them 
" pnaoribe a right to the servitude claimed, and this was 
ttpnssly admitted for the defenders at the debate. The 
VBKun seemed inclined to plead their case a little higher, 
and to maintain that they had an express grant crif the nse of 
a nad that terminated at the Clyde. The pnnoera* author* 
"•late William Taylor, acquired in 1822 the subjects now 
2|M hi the puisuers. In the dispodtioo, No. 45, to Taylor, 
vtjpoQsd oo&yeyed ii nid to be " bounded on tha east and 
Nhbjthtraa teiMdlDgftoB ihi Dwibifftan Boa4 to fto 



Biver Clyde;" and in the contract of excambion. No. 6-8, 
executed iu 1808, embracing a part of the same land, the 
road is described in the same terms. There was also a prior 
contract of excambion. No. 6-2, so far back as the year 1776, 
in which a "road or cart entry from the high road at Clay* 
skips to the Biver Clyde" is recognised as then existing, though 
it was not the same as the modem road. It is to be observed, 
however, in t^ first pLaoe, that those contracts of excambion 
do not form any direct portion of the pursuers* titles; and, in 
the next plaoB, that the pursuers do not claim any right of 
ownership in any part of the tolam of the road described in 
the contracts and the disposition to Taylor. The subjects 
held by the pursuers are bounded by one portion of the road* 
but after passing the pursuers' grounds it runs more than a 
quarter of a mile farther south before it meets the Point 
House Boad, and a number of other feuars are interjected 
between the pursuers and the river, from which they are 
neariy half a mile distant. The circumstance, therefore, of 
tiie road being described narrative, but not In the dispositive 
clause as a road from the Dumbarton Boad to the Clyde, can 
never be held as amounting to an actual grant of a road to 
the Clyde, nor as probatio probata that such a road really 
existed. The necessary matter of inquiry, therefore, remains 
—1st, Whether there was a road down to the Clyde? and, 2d« 
Whether the pursuers and their authors used it for forty 
years I That there was and is a road from Clayslaps down to 
the Point House Boad is beyond all doubt; but that this road 
extended to the Clyde is not only not proved, but the reverse 
seems to be established. The majority of the witnesses 
adduced by the pursuers affirm in general terms that tha 
road went down to the Clyde, but they all admit, with one 
exception, viz., James Faulds, who is evidentiy in error, that 
it was a made road only to its intersection with the Point 
House Boad, and that to the south of the Point House Boad 
it was only ''the turf of the water-side grass." Between the 
Point House Boad and the river there was a stripe of water- 
side ground, nearly a mile in length, and some three or four 
hundred feet broad, which was leased by tenants on the 
Milton estate for purposes of pasture, but which, being very 
imperfectly fenced, was much trespassed on by wayfarers and 
the public generally. This waterside ground was bounded 
on its western extremity by a burn or water-run, which also 
formed the western boundary of a portion of the Clayslaps 
Boad. There is no cause for doubt that persons, after coming 
down the ClaysUps Boad, would sometimes cross the Point 
House Bead, and straggle down to the Clyde over the water- 
side ground, just as they did from any other part of the Point 
Hquse Boad; but even according to the pursuers' own proof 
they found no road there. Their witness, John Purdon, 
says: — "My father's cattie grazed on the vrater-side grass, 
and over the site of the Clayslapa Boad. It was good grass." 
Their witness, George Martin, civil engineer, says:— "There 
was not a formed road to the south of the Point House Boad. 
It was a grass road, by which I mean a road not metalled^ 
aad oovei«d with grass." So little did this witness consider 
it to be a road that, having been empbyed to make a survey 
and a pUn of the locality in 1842, he says: — "I did not lay 
down on the plan a road to the Clyde from the south of the 
Point House Koad. The wataraide grass was all open to the 
puUia" The very second wxtnesa examined by the pursuers^ 
who had known the Cb^slaps Boad for a good many years, la 
still more explioit. He saya:— *'The CUyslaps Boad waa 
formed from the Dumbarton Boad to the Point House Boad. 
There was grass between the Point House Boad and the Clyde. 
There was no road formed on the grass. The whole water^ida 
grass to the aonth of the Point House Boad was open. I have 
seen people walking over it. There was no difibrenoe between 
the northernmost end of what was called the Clayslapa Boad, 
and any other part of the wateraide grass. There waa xm> 
made road there." If the pursuers' proof thus faOs sa frur 
short of their averment as to the extension of the ClaysIa|Ni 
Boad to the river, such avennent is negatived altosether by 
the proof for the defenders. They have examined a greak 
variety of witnesses, land sorveyoxs, agents on the Milton estate^ 
neighbouring residentera, and others, who have known th« 
QaysUps Boad for forty yean, and they unanhnously depona 
that it ended at its junction with the Point House Koad. 
Mr John Mitchell, merchant, states that he baa been fiamiliar 
with the Clayslaps Boad for forty-five yean, and that ik 
Mver estanded to the ri?er. Mr Andrew Dtmoan. chief 
ongin^w lo th« Clydo Trmt«M| bM kAQwn thf lowtt^ foi^ 
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_ yean^ And denmoi: — ^''lliera was no 

li»d to flie ihrar from the Pomi Moon Boad in as frr m 
it toMroDMd the Orenievton hadi; but the river eoold be 
leeched from any part of the Point Honn Road." Mr 
Archibald GilBeB, wboee frther waa tenant of the Mihan lands 
ef Orenewton, indodisg the watereide giaes for twenty 
yeari preoading 1858, daring the whole of which time the 
witnem readed on them, d^oneo that the GUyriapa Bdad 
had iti aontfaern extremity at the Point Honee Boad, and 
that a diy ditdi of 18 or 24 inchea deep, and from three to 
torn feet broad, ertended eaatward from the bom on the west 
along the whcie aoath hoondary of the Point Houe Boad, 
whidi ditdi ''moit hare been cr oawd by any one iriio tried to 
tfoatcauht down from the GUyslapsBoad to the Clyde.* Mr 
johnlCinhallHiDy writer, who, as one of the agents for the 
Milton estate, haa known the lands since 1883, and been 
frequently on them, says tiiat ibst Sm, and then Gillies, 
were tenants on the water-ride groand, whidi extended on to 
the water ran at the west much; that Gillies at one time 
formedafsnoeofdeadthocn to keep people off the waterride 
graas, and employed a man on Sonday to prevent persons 
going over it; that the daydaps Bead aided at its jmiction 
with the Point Honse Bead, and "there waa no road in con- 
tinuation of it over the waterride groQnd." Mr John Mar^ 
shall, writer, who was agent on the Milton estate for 40 
yean^ from 1820 to 1860, entirely conoborates Mr TTm, and 
stotes oertain additional fiicts qoito incompatible with the 
existence of the road contended for by the pnrsaers. Mr 
John Bhuskley, Actor for the estoto of Milton, Mr John 
Oarrif^ Soperintendent of Streets, and acting for the Statute 
Labour Tnistees, and other neatral and nnexoeptionable wit- 
nesses, an speak to the same effect Bat the matter does not 
rest even here. It so hi^pens that at different periods in the 
ooorse of the present oentoiy various sorveys and plans have 
been made of the locality. A nomber of these pbns have been 
prodooed, and the resolt is entirely anfrvoorable to the por> 
soers* case. The eariiest of the V^j^aa, being No. 38, was xnade 
in 1800, by the late William Kyle, hmd sorveyor, who is 
proved to have been extenrively employed and extremely 
accurate. This pkn, as the witoess Mr Thomas Kyle, the 
well known land surveyor who succeeded Mr William Kyle, 
has deponed, "does not show a road to the river Clyde in con- 
tinuation of th eCla yslaps Boad.* The next in order is a plan 
also made by William Kyle in 1809, of which No. 8-1 is a 
oorreet tracing, and it shows no protraction of the road to the 
Clyde. On the contrary, it shows, as Mr Thomas Kyle has 
explained, that the road stopped at its junction with the Point 
House Boad. The next is a plan made by llios. Bichardaon, 
land sorvevor, for the use of the Statute Labour IVustees in 
1817, of which No. 87 is a tracing, and it shows emphatically 
that the Cbydaps Boad stopped at the Point Honse Boad. 
The next plan is No. 18, produced by the pursuers' witness, 
Mr Bobert Black, and made out in 1830 by Scott k VrHaaa, 
land surveyors, now dead. This plan seems to indicate that 
the Clayslaps Boad went down to the river; but Mr Black 
depones that he cannot say whether it was made from actual 
survey, and that he has no doubt it waa made to show the 
ttoptfty to the best advantage. When it waa shown to Mr 
Kyle, he says: "It appears to have been made out for ^te 
insurance purposes, and is not ooirect, as showing boundaries 
or roads.** It is therefore a plan of no authenticity or value. 
The plan next in ocder is an important one. It was made in 
1838, ttcm aotual survey, by Mr Thos. Kyle, under Mr Wul 
Kyle's instructions. No. 27 is a tracing of il^ and a duplicate 
of it is also engrossed on the document No. 84, and bean 
Wm. Kyle's signature, as attesting its accuracy. This sorv^ 
and plan were made in reference to oertain encroachments 
alleged to have been made by Hunter & Dow, proprietors of 
Kelvinhaugh lands, immediately on the west of the bum whidi 
Ibrmed the west march of the Overnewton lands. Hunter & Dow 
had hud down timber logs on the east ride of the bum and on 
thai part of tiie water-ride ground which lay between the junc- 
tion of the CkysUps with the Point House and the river. The 
parsnem^ who now chum this very ground as a road, took no 
obieotion towhat Hunterft Dow had done, but Mr MiLmli^l^ 
ta Mont for the Milton estate, interfered, and a reference was 
Bade to Mr Kyle. He depones that he Uid down the water- 
glde groond In that pbm from actual survey, and it shows no 
iwd to the soatti of the Point House Boad. Next comes the 
llanKo. WywUflhisatradngof a plan made in 1880, and 
im |i9iaoi4 by tte pmam' iritM^ Mr TbomMi Whmi^ 



land surveyor. This plan, however, is still more woithka u 
a piece of evidence tium that of 1880, seeing tiiat, in ss&rii 
it shows a continuation of the CUydaps Boad to the Cij^ ft 
is confessedly only a copy from Scott and WHson'i pba, No. 
18. The next plan is that of 1845, No. 8-12, bemg a kige 
and careful feidng plan of the iriiole eatate <Mf Milton, mede 
bTMrThomaaKyle. In it the CUysIapB Boad is eallsd Kd- 
vinhan^ Bead, and tenninatea at ita junotion with the Mtt 
House Boad. Mr Kyle depones regardmg it— *<I laid down 
the water«de grounds from actual survey. I did not hy 
down a road fhxn the Clayslaps Boad where it joins tin 
Point House Boad to the river, because there wss none to lay 



I calcnlated the extent of the Overnewton landi, aaid 
in doing so indnded the whole ground np to the watemn os 
tiie west, with the exception of the Point House Boai* 
Finally, there are the plana of 1845 and 1847, Nos. 8-3 aad 
83, the last being annexed to the feu contract, fimning one of 
the defenders' t&es, both made from actual rarvey by Mr 
Kyle, aad both negative of the alleged extension of the Gbqr- 
slaps Boad. It thus appears that out of ten pUos made it 
various dates within the last 60 years, there is only one origi- 
nal plan ^riiich givea any oountenanoe to the panofln' can^ 
and it ia entitm to no weight, not having beien made from 
actual survey, whUs there are eisht weU-authentioBted plasi 
which entirely support the defenden' avermentL If we sett 
turn for a moment to the defenders' titloB, which eouist of 
the contract of sale^ No. 8-8, and the feu oontnct, No. 31; 
dated respectivdy in 1846 and 1847, we shall find theoe in the 
atr ouge at manner corroborative of the plans and the otiier wJ 
eridenoe. The feu oontract describes one portion of the US- 
ton lands, acquired by the defenders, as ^bounded on the vert 
by the public road leadmg fh>m the Point House Road to tla 
Dumbarton highway at Clayslapa;" and another portion ee 
«that triangular portion of water-ride ground, containing 3404 
square yards, bounded on the west by the Kelvinhai^ dip' 
dock grounds, bdonging to Bobert Black, Esq., tnm ^rindi H 
is separated by the central line of the bum or waterooone.' 
llus entirely exdndes the idea of any road to the south of da 
Point House Boad. In the disporitive part of the oonirKl of 
sale^ which preceded the feu contract, the boundaries are giftt 
in precisely the same terms; but on pages 12 and 13 of arid con> 
trawst, whore the advantageous chuacter of the BCilton Iinh v 
aet forth narrative, they are sud to be nnequaUed in ntnatMSf 
from their vicinity to the river and hariK>ur, and ham htTiog 
''the superior advantage of being bounded aiongst their ririi 
extent on the west by a public road oonunnnicating between 
the river and the Bumbaiion Turnpike Boad.*' The pnzaasa 
feunded strongly on these words; but they are in no reipoeli 
prejudicial to the other parts of the deed. As the driidriM 
were acquiring inter tUia the water-ride ground, tiie Glsjfalapi 
Boad nught be fairiy stated to be a road which rilbided a 
ooDununication from the river to the Dumbarton Road, ww 
the disporitive part of the deed had already fixed that, wbU 
that road formed the west boundary of all the reat ofna 
lands, it did not form the west boundary of the waterwe 
ground. The general remark may here also be made, ^ 
until the pursuers have estobliahed their own title, the ia» 
acter of the defenders' title is jui tertU to them, snd it wooU 
avail them nothing to pick flaws in it, even though they y«* 
able to do so. On the whole, then, there has been a peaitiTe 
firilnre to show that any sort of road at all ever eriated tftt 
extenrion of the CUvslaps Boad to the south of the ram 
House Boad. But^ in the next pkoe, even had the eriataace 
of some foot, horse, or cart road been established, the ^ 
suers have no less signally feiled to prove that fhey have pn- 
scribed a right to use it. Of all their witoeeaea, ibv ooJy 
have spoken to any use or act of possesrion on which the F^ 
suers can found. The road being daSmed as a aerntooe 
road, the right cannot be made out except by V^^^[J^ 
by parties in right of the dominant tenement. A V^^^ 
numerous third parties used the road, so hr from ^^"'^^ 
ing, would go to negative the pursuers' daim of ■''^^Ji 
smce it would tend to show that the road had beoooe a pow 
one, the right to which feU to be vindicated by adeolaiatorfii 
the Supreme Court. The four witoesses whose •c*'"g!J 
conridered as the acts of the owners of the alleged dotunv 
tenement are James Naismyth, William Swings JaB*| 
Faolds, and John Paterson. Naismyth was ploagfaffltf f 
the kte Walter Taylor of Overnewton from 1821 to IW 
which doee not cany back to a period of forty yw* ^ 
th« ndriog of th« Mtion, Th« prtadpd frot ipcta ^ '7 
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Ijin ii HaXf in the year 1824 or 1825, a boat of fime and a 
boat of gravel came to Mr Taylor, and the witness drove the 
line and gravel over the waterside ground, from the Clyde, 
«id up by the Olayelape Boad, to Sir Taylor's lands. He 
ibo, <m one or two rare oocasioDS, and after an interval of 
y«an, drove a supply of water from the Clyde. He never 
wnt down to the Clyde with a cart and horse after the year 
18^8. The witness £winir was gardener at Orernewton for 
the three yean prior to 1850. He speaks to having walked 
ovsr the waterside ^rass — not a formed road — to the river, 
ind to some shipbuilders haviog laid down some obstruction 
in the year 1848 or thereby, about half-way between the 
Fiut House Boad and the Clyde, which obstruction they 
maoved on being spoken to by Mr Taylor. He adds, 
"Kothiog was ever carted from or to the Clyde in my time 
bf that road." The witness Fanlds was gardener at Over- 
Bfvton for ten years preceding November, 1861. He does 
not qmk to any use of a road to the south of the Poiat House 
Bosd, but only to Mr Taylor having objected some years ago 
to oertain obstructions, and to their b^g thereafter removed. 
The fourth and last witness, Paterson, was coachman at 
Ovemewton for six yean prior to November, 1861. His 
nidenoe is to the same effect as that of Fanlds. A more 
angre proof than this it is difficult to conceive of the con- 
ititation of a positive servitude requiring a forty yean' unin- 
tempted possession of a clear and unequivocal character. 
Ihe proof amounts to nothing more than this, that as the 
Chyilaps Boad led down to the waterside grass, advantage 
m on two or three rare oocasiona taken of the road to com- 
Bomcate with the river by trespassing over the grass in the 
■MDB way that some of tiie public were accustomed to do. 
pQBtive servitudes are not constituted in so casual and pre- 
ttrioQs a fiMhion. It may just be added, that in as far as the 
pnof goes to show use by third parties (however irrelevant 
■Qch jMoof was), there is nothing established except an 
oooMonal passing over the Vater-8i& ground in the immediate 
neudty of the CUysIape and Point House Boads. Finally, 
the existenoe of a praedial servitude of passage does not 
preveot the servient proprietor from changing its direction, 
provided the new course shall be equally convenient. It was 
Ud,i& conformity with this rule, in Moss, 18th Jan., 1751, 
XoT. p. 14,631, that a servitude road might be shut up 
provided another was furnished as good and sufficient, and 
"not more than 300 yards about." Now, it is distinctly 
ibown by the defenden' proof in chief tiiat within the last 
iBw yesn a re^^ularly formed access to the Biver Clyde has 
^ made from the Point House Boad, starting from about 
107 yirds to the east of the march bum on the west, and 
iMhmg the distance to the river from the Clayslaps Boad 
^y about fifty yards longer than it would have been by a 
><ad straight down. In the opinion of various skiUed 
vHoeaees this access is better tlum any access consisting of 
tt miformed extension of the ClaysUps Boad would have 
^ML ^ The punuen have therefore in reality nothing to 
M&plain of; and however jealous the law justly is of 
cocraschments on established rights of way, public or private, 
^ present is not a case, in any aspect in which it can be 
i^i^ttded, that seems to call for judicial interpositbn. 

This Interlocutor was appealed, and after a hearing 
fte Sheriff pronounced the following judgment : — 

Having heard parties' procuraton at great length, under 
^ pnrsuen' appeal, upon the Interlocutor appealed against, 
*Dd whole cause, and having made avizandum with the debate 
ttd considered the closed record, proof adduced, and whole 
pv^^otts: Finds that the present is an application at the 
JJ^oe of Mn Martha Kirkwood or Taylor, relict of the 
ycessed William Taylor, Esquire, of Ovemewton, and Henry 
John Taylor, Esq., sometime merchant in Glasgow, and 
JJMiB, tnistees of the said deceased William Taylor, of 
Ovemewton, concluding to have the defenders, the Parlia- 
y«atary trustees of the river Clyde, decerned and ordained 

to take away and remove the obstructions and paling, 
P««d by them across a road of twenty four feet wide, leading 
wan the Dumbarton Boad, at or near CJayslaps, to the river 
Ujde, and failing their removing said obstructions and paling 
w authorise and empower the petitioners to employ work- 
^ to remove the same at the expense of the respondents, to 
J^^'^^fwds recovered from them in any competent action; 
i«nher, to interdict, prohibit, and discharge the respondents 



from shutting up or diverting the said road, as also to inter- 
dict, prohibit, and dischai^ the respondents from placing any 
additional impediments or obstructions across or along the 
said road:" Finds that this petition is founded upon the ad- 
mitted fact that on the 8th December, 1860, the defenders had 
employed a number of persons, under the protection of tha 
Clyde Police, to erect a barrier or paling acroes the road in 
question, which runs from a point on the road from Glasgow 
to Dumbarton, called Clayslaps, to the river Clyde, which 
paling barred all passage that way, and which is alleged by 
the pursuers to be in direct violation of their right of passage, 
by the said road, from the Dumbarton Boad to the Clyde, aa 
conveyed to them in their title deeds, and enjoyed by them 
and their authors for a period beyond the years of prescription: 
Finds it avenred by the pursuers, in support of their applica- 
tion, that from time immemorial a road has existed from the 
Clayshkps, on the Dumbarton Boad, down to the river Clyde, 
and which went to the river at or near to the place now 
oocupied as a shipbuilding yard by Alexander Stevens & Sons: 
Finds it proved by productions in process, that iu the year 
1774 a petition was presented to the Sheriff of Lanarkshire, 
founding on the statute 10 George III., for the improvement 
of entailed estates in Scotland, at the instance of William 
Crawford, of Milton, heritable proprietor of the lands of 
Ovemewton, for authority to excamb part of the said lands 
for other lands adjoining, and more convenient to the 
petitioner: Finds that in the course of the process following 
thereon, an Interlocutor was pronounced by the Sheriif, on 
the 8th November, 1775, finding, iiUer <Uia, *'that iiutead 
of the former road or loaning from Claysh^p to Clyde, winch 
was very bad, there must be a new road or cart entry from 
the high road at Clayskp to the river Clyde, made up by, and 
maintained at, the conjunct expense of the petitioner and 
respondents in all time coming— the said road to be twenty-four 
feet wide, runnizuf alongside of Messrs Bogle & Barclay s 
Blackfauld Park:*^ Finds that, in terms of this decree, a 
contract of excambion was, on the 28d and 24th of May, 
1776, entered into between the petitioner, William Crawford, 
and George Bogle and Bobert Barclay, the respondents iu 
the process, in which the parties concurred in stating that a 
road had heen made in terms of the decree, from the high 
road to Clayslaps to the river Clyde, in the direction pointcnl 
out in the decree; and Mr Crawford bound himself to main- 
tain the said road, at the breadth of twenty-four feet, in termn 
of the report referred to in the contract: Finds that thiH road 
was used from the date of the contract, in 1776, dnwTi to tin* 
year 1806, by the parties to the excambion, and their ttmants 
and successors: Finds that on the 25th Dccemhcr, 180G, a 
petition was presented to the Sheriff of Lanarkshiru, iu uanic 
of the Commissioners, for Mrs Bae Crawford, of Milton, who 
had succeeded Mr Crawford in the entailed estntc of Alilton, 
for another excambion with Mr Bobert Craig, who hatl 
succeeded to the lands belonging to Bogle & Barclay at tho 
date of the former excambion, praying for a new cxcanibiou: 
Finds that under this petition a remit was made by tlu' 
Sheriff to skilled persons to report; and a rti}X)rt was <,dven iu, 
which bore, that for three acres two roods and ono half fall, 
Scots measure, of the Park called Blackfauld Pork, hclfUKri^ii; 
to Bobert Craig, Mrs Bae Crawford should give in cxcbaii^ii 
that field lying on the west side of the old road leading ff oni 
the Dumbarton Boad to the Biver Clyde, being tlie road 
referred to in articles two, three, and four, and which was to 
be shut up, containing two acres, two roods, and twenty IoUh 
2-10th8 Soots measure; as also that stripe of ground ov<^r the 
east side of the said old road, containing one rood twenty 
fidls 3-lOths, Scots measure, part of which was to be occupied 
by the said new road, it being always understood that i^)lnTt 
Craig was to bear the whole expense of making tho new road, 
to which Mrs Bae Crawford, and her succesfurs, and tiu>ir 
tenants, and others were to have the free use: Finds that tho 
Sheriff pronounced a decree in terms of tliia report on 20th 
January, 180S; and in terms thereof a contract ui excaiuLiou 
was entered into between the parties — the said contract 
bearing that ** Bobert Craig was to bear the whole expcnqo of 
making the new road, of which Mrs Kae Crawford, and her 
heirs and successors, tenants and others, were to ha\(' the 
free use, and that he should be obliged to make t]i'> same 
without delay, with the necessary fences for euclosinr; the 
lands on each side thereof:" Finds that a new rotul haviui; 
thus been made the old road referred to iu the former dei rbc 
of excambion ceased to be used, and the new rotwi from Cla} - 
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dfttM to the Biver Clyde was made use of by the pariieB having 
rigat thereto, and by the public geDerally, from the date of 
these excambioDB down to the year 1822, when a chaosre of 
property took place, which bronght the petitioners in right of 
these decrees and contracts of ezcambion, and of the road 
from Clayslape to the Clyde provided for in them: Finds that 
in the year 1822 the pursuers* author, the late Mr William 
Taylor, of Ovemewton, acquired the subjects which had 
belonged to Craig at the date of the last mentioned ezcambion, 
by disposition from Mr Allan FuUarton, trustee on Craig^s 
sequestrated estate, which is dated 6th January, 1822, and 
conveys *' All and whole the mansion>house, lawn, garden, and 
shrubbery of Ovemewton, the ground whereof extends to 8 
acres or thereby, bounded on the north by the road leading 
from Glasgow to Dumbarton, and the old road leading from 
Glasgow to Partick; on the east and touth by the road leading 
from the Dtmbartwi Road to the River Clyde; and on the west 
partly by the other grounds belonging to the said estate, and 
partly by a road between the said other grounds and the sub- 
jects above described:" Finds that this tiUe refers to the lands 
as more particularly described in a precept of dare eomttai 
granted by Sir William Murray, the saperior, in favour of 
Craig, dated 11th March, 1799, and infeftment thereon, dated 
21st July, 1804, in which writs the subjects are described 
as "AU and whole that field lying on the west side of the old 
road leading from the Dumbarton Road to the river Clyde, 
containing two acres, two roods, and two-thirds of a fall, Scots 
measure, as the same are more particularly described in a 
contract of excambion entered into betwixt James Stirling, 
!&q., of Keir, and Charles Stirling, Esq., of Kenmure, com- 
missioners of Mrs Margaret Rae Crawford, of Milton, on 
the one part, and the said Robert Craig on the other part, 
dated 20th January, 1808, and subsequent dates," "with free 
is^ and entry to the lands thereby disponed, and ike privUeget 
of all ettaUiehed roadi belonging to the foreaaid lands, as the 
same were enjoyed by the said Robert Craig, and as contained 
in the title deeds of the said lands, or otherwise:" Finds that, 
under these titles, the pursuers* author, who was infeft in the 
lands on 29th January, 1822, possessed the subjects in ques- 
tion, including the disputed road, until the time of his death, 
when he was succeeded by the present pursuers, under a deed 
of settlement dated 6th March, 1829: Finds that during all this 
period, and down to the date of the obstruction to the road in 
question complained of in the present action, the road in ques- 
tion was used by the pursuers, their authors, and tenants, from 
the point where it left the Dumbarton Road, at Clayslaps, to 
the river Clyde, without obstruction or molestation of any kind: 
Finds it proved and admitted that there is a cross-road not far 
from the river Clyde, called the Point House Road, and the 
space between the river and that road was a narrow stripe of 
links, which required to be passed over before the river could 
be reached: Finds that from the Clayslaps to the crossing of 
the Point House Road the road was a cart road of the stipu- 
lated breadth^of twenty-four feet: Finds that from the said 
crossing to the river Clyde there was not a made road, but tlie 
passengers coming down from Clayslaps walked across the 
links, which were open and unobstructed, to the river, where 
they watered their cattle or drew water for the use of the man- 
sion house of Ovemewton: Finds it proved, in particular, that 
in the year 1821 a quantity of lime and a boatload of gravel 
was brought from the river Clyde, by the road in dispute, 
across these links to the mansion house of the pursuers* author: 
Finds it proved also, that water was frequently brought from 
the Clyde by this road to the mansion house of Ovemewton: 
Finds that in the years 1847 and 1848, attempts having been 
made by different parties to obstroct Uie passage^ by the pur- 
suers or their authors, by this road to the river Clyde, the 
pursuers presented a petition for interdict to this Court, in 
which decrees in absence were obtained: Finds that in the 
year 1859, the present defenders having intimated an inten- 
tion of shutting up the road, the pursuers intimated their in- 
tention to present a petition for interdict against the shutting 
up of the road, upon which tiie design to shut it up was aban- 
doned: Finds it pleaded by the defenders that their proceed- 
ings are authorised by the Clyde Trast Act of Parliament, 
1845, which authorises the Trustees to take any lands required 
for the purpose of improving the harbour of Glasgow and 
river, but finds that that Act of Parliament does not autlumse 
the obstruction complained of, as it is admitted that that ob- 
struction has nothing to do with the formation of tidal basins 
or quays along the river, for which purposes aloiie the Act 



authorises land to be taken: FindsitalsopiaadedbythsdsfaB- 
ders that they tendered an equally convenient road to tiis piv- 
suers, from the point where the road in question enmm tbs 
Point House Road, and that having done tiua they are entitU 
to Aut up the old road where it crossss the links referred Is; 
bnt finds that the road offered instead is 50 yards about, sod 
longer than the direct line of the former road contsnM for by 
the pursuers; and finds that the pursuers are not bound tosfr 
cept this offer, as the proposed new road is longer than tbeoU 
one to which they claim right, and -m cattlb oannot be wstared, 
and heavy goods cannot be loaded or unloaded at the propoied 
new point: Finds, in these dreumstanoes, in pcxnt of fact, tbi 
the pursuers have established a prima faeie case, entitling tbn 
to the use of the road in question, as contended for by them, sod 
that the defenders have no right to obetruot them in the uk sad 
enjoyment thereof: Finds that, even if it had been othennM, 
and the matter doubtful, the defenders were not entitled m 
faeli, and at their own hand, to shut up the road in questioB, 
without either judicial authority, or tendering oompenastioa 
to, or coming to an agreement with the pursuers: Finds tbst s 
legal right of passage or way being onoe established it osimot 
be lost simply a non utendo^ but only by repeated legal iBla^ 
roptions {Harvey y, Rogers, 8th July, 1828; WiUomSSm, 
House of Lords Rep., III., 251): Therefore alters the Ist«- 
locutor complained of, decerns and grants interdict in tensi 
of the first prayer of the original petitioB, aye and until th» 
defenders shall have established a right to put up the obstniD> 
tion complained of in competent form by judidbl aathoiitf, 
and by the decree of a competent Court: Finds the ponoen 
entitled to expenses: Appoints an account thereof to be ^inA 
in, and remits the same to the auditor to tax and to r^nH, 
and deoems. 

Note.— The Sheriff has not overlooked the inferaioe (o be 
drawn firom the ground plans in process, made at varioia 
times from 1800 downwards, some of which do not repremt 
the road in question at all aftw It passes the Point Hoon 
Road. But he deems all these plans of very littie weight is 
this process, for the following reasons: — 1st, lliese plsni sn 
res inter alios as to the pursuers, being made by different \n- 
ties and fOr difierent purposes; 2d, In one of the phun, tlist 
by Scott k Wilson, the road in question is delineated ss oon- 
tended for by the pursuers ; 3d, As the road in question, sftar 
it passed the Point House Road, was a mere open tract down 
to the river side, over the turf, of course, it would not sttrKt 
the notice of the surveyors; 4th, In regard to Mr Kyle'iplsn, 
made in 1847, he depones that '*if the pursuers' titlei,ooii- 
taintng their right to the use of the road, had been put into 
his hands before he made the plan, he would have inserted it 
on the plan;** but this was not done, and therefore he new 
knew that a road was claimed there at all by the psfsoen; 
5th, The Point House Road itself is not even deliiuwted on 
Mr Kyle's plan in 1800, although that is a road, the exii- 
tenoe of which is not disputed any more than the ClayriB|s 
Road between the Point House Road and the river, eksriy 
showing that the omission in the plan of that road where it 
crossed the links is a matter entitied to scarcely any weight 
in this process. 

Act, Jakes Mobbisoh. AU, Robkbt Boss. 
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SHERIFF COURT, GLASGOW. 

(Shebivfs Sib A. Alison and Stbathxbk.) 

Elizabeth Campbell asd John Campbell, JaD.| v. 
James Taylor. 

Interdict— IVade mark. — A party, A., prepared a amfi 
mixture from a recipe of his own, hut labelled and sold 
it as prepared from the recipe of a celebrated phyneiat- 
Another party, JB*, prepared and sold *a cough miitan 
under a similar name. A,, alleging that B.*s label was 
a colourable imitation of his, and used to the dOnmoA 
of his prior right, presented an application for vKUrSd 
against B, Interdict refused. 
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Thi petidonen tre the aon and daughter of the late Mr 
John Campbell, sometime a surgeon in the Royal Nary, 
wiw, they alleged, was the proprietor of a mixture known 
tad add as ^*Dr Hunter's Cough Mixture;'^ but the 
driginal recipe was Mr Campbeirs own. From 1845, 
till his death, in 1852, Mr Campbell compounaed and 
aold this mixture with the assistance of the petitioner 
£. Campbell. Mr Campbell made over to his daughter 
the secret of the mixture. The other petitioner entered 
into a partnership with the respondent, a wholesale 
dnggist in Glasgow, in 1848, and the firm made an 
uzangement with Mr Campbell that they should supply 
him with the materials for his mixture at a certain rate, 
while they were to have the sale of the mixture when 
eompounded. The firm of Campbell & Taylor was 
dinolred in 1860. After Mr Campbell's death, the 
mm arrangement was continued with the petitioner 
B. Campbell. The mixture was alleged to be highly 
Talned, and had attained considerable celebrity as an 
efficacious medicine; and the petitioner £. Campbell 
daimed the sole and exdusive right to use the title of 
**DrHunter's Cough Mixture." The mixture was sold in 
bottlea bearing labels, and wrappers were sealed with a 
wl bearing the words—" Dr Hunter's Cough Mix- 
tow." At the dissolution of the firm of Campbell & 
Taylor, the defender had deliyered up the seal, and, as 
«%ed, gare the petitioners to understand that he did 
not intend to make any mixture and sell it as " Dr 
Honter's Cough Mixture, from the original receipt," in 
hottles having the same label and seal as the petitioners. 
The petitioners, however, alleging that the respondent had 
got » new seal in imitation of theirs, and continued to com- 
pound and sell a mixture similar to that compounded by 
the petitioners— but which was not prepared from the 
original recipe, and was not of equal efficacy to that 
rf the petitioners— and so calculated to damage the 
chwacter and lessen the sale of the petitioners' mixture, 
they craved interdict against the respondent. 
The defence, stated in a minute, was — 

1. The pursuers' mixture having admittedly not been 
eompounded by, nor according to the prescription or 
wcipe of any Dr Hunter, and that name having been 
»8Mxmed by them and their father for the purpose of 
^ption, and to lead the public to believe that the 
"Mxture was compounded originally by, and was still 
compounded according to the prescription of one or 
other of the celebrated physicians or surgeons of the 
»«ne of Hunter, they have acquired and could acquire 
no property in said name as a trade mark, and no right 
to protection in the exclusive use thereof. 

2. That the defender and pursuer John Campbell, 
karing been partners together, on the dissolution, the 
■took was divided betwixt them, and among the stock 
10 divided were quantities of the cough mixture in 
question, labelled with the company's hibels, which the 
partners were entitled to use and sell so labelled, and 
lioth partnera did so. The defender consents to interdict 
against his nsmg the former company's name, except in 
the manner and to the extent indicated. 

8. Other cough mixtures besides the petitionen' aro 
and have been sold under the name of ^^ Hunter's Cough 
Ifixtare,'^ and '^Dr Hunter's Cough Mixtuxes,** and 
tnte oihw titlMi intrgdUQiog tho ww of Hunter, 



4. Except in so far as expressly admitted, the peti- 
tioners' statements are denied. 

The record was then closed; and parties having been 
heard, the Sheriff-Substitute pronounced the following 
Interlocutor : — 

Having beard parties* procurators on the closed record, and 
on the piinuen' motion for coatinued interim interdict, in 
koc stcUu refases said motiou; and before farther answer 
allows parties a proof of their several averments, and to each 
of them a conjunct proof: Grants commissiou at their instance 
respectively against witnesses and haven, and commission to 
any of the Depute-Glerks of Court to take the depositions of 
havers, to receive productions, certify exhibits, and to report 
forthwith; and appoints the case to be enrolled first Court day, 
that a diet may be fixed for said proof proceeding. 

Note.— The pursuers allege that their late father, Dr 
Campbell, prepared the original recipe for the medicine in 
question; and, from 1845, until his death in 1852, he com- 
pounded and sold it as " Dr Hunter's Cough Mixture." The 
female pursuer, Dr Campbell's daughter, it is stated assisted 
her father in compounding this mixture; and she states that 
she alone possesses the knowledge thereof, ^d that it was 
her father's desire that she shoidd enjoy the benefit of this 
knowledge after his death. 

The male pursuer was partner with the defender as druggist 
under the firm of Campbell & Taylor, from April, 1848, till 
October, 1860, during which time they supplied first the 
late Dr Campbell, and afterwards the female pursuer, with 
the ingredients used in compounding the mixture, and the 
latter in turn furnished Campbell & Taylor with the medicine 
for sale in their business at Is for each dozen bottles. The 
bottles were enclosed in a wrapper, which was secured with a 
seal bearing the words, " Dr Hunter's Cough Mixture," and 
a label was attachod, of which No. 4 is a copy. It is alleged 
that the medicine is highly valued, and the average annual 
sale is about 5000 bottles. In these proceedings complaint ia 
made that since the dissolution of Campbell & Taylor, the 
defender has compounded, and continues to compound, a 
mixture in imitation of the pursuers', but not prepared from 
their recipe, to which it is inferior, and not of equal efficacy; 
and that he uses a seal in imitation of the pursuers' seal, and 
that he describes his composition as ''Dr Hunter's Cough 
Mixture, from the original redpe,** and in bottles bearing 
the same label as the pursuers. Interdict is therefore craved 
— (I) agfunst the defender making and seUing any mixtura 
under the name of "Dr Hunter's Cough Mixture," in imita- 
tion of the pursuers; and (2) against his using bottles with 
labels bearing the name or style of Campbell & Taylor, and 
setting forth that the mixture therein is Dr Hunter s Cough 
Mixture, from the original recipe. The defender answers 
this apphcation by denying that the pursuers have any right 
of property in the name of *' Dr Hunter " who did not invent 
the recipe for said mixture, and which name was assumed 
for the purpose of deception, and to induce the public to 
believe that the mixture was prepared according to the pre* 
soription of one or other of the celebrated physiciatts of that 
name — ^that the defender, on the dissolution of Campbell & 
Taylor, acquired one-half of the stock of that firm, and^ 
among others, quantitiee of the Cough Mixture in question- 
labelled with ths Company's ]abelfl--«nd which the partners 
were entitled to use and sell, and both partners did so; and 
finally, that other mixtures, beside the pursuers, have been 
sold under the name of " Hunter^s Cough Mixture,*' and in 
other respects the pursuers' averments are denied. In this 
state of matters, and until the reqpeotive allegations of parties 
are proved, it will be inexpedient if not in^uitable, to oon* 
tinue the interim interdict craved. 

It is right to notice that the defence in this case raises the 
very important question, whether, as the pnisuers use the 
name of Dr Hunter as the original oompounder of their mix« 
ture, but which was in reality first compounded by tbdr 
&ther, they are entitled to the protection of a court of law 
in such use of this name, that bttng calculated to mislead or 
deceive the public? The pursuers have no patent to protect 
their mixture, but at any rate they do not oom|dain that tiia 
defender oampounds it, for it ia stated in the petition that the 
female pursuer has alone the knowledge of the recipe;— the 
oompbdnt lubttantlally is, that the defender hM awumed 
<'Dr fiuat9r*i" ova* tw Ui 9Qopoiillo&i m thf p\intt«i| 
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father did st first for his, and if the defender has done so, are 
the pursuers entitled to complain? In Perry v. Tmefat, Ch. 
8th and 9lh December, 1842, 6 Beav, 72, the Master of the 
Bolls said — " A man is not to sell his own goods under the 
pretence that they are the p^oods of another man; he cannot 
be piTmitted to practise such a deception, nor to nse the meaoi 
which contribute to that end. He cannot, therefore, be allowed 
to use names, marks, letters, or other indicia, by which he may 
induce purchasers to believe that the goods which he is selling 
arc tiie mantifacture of another person. I own it does not 
Heem to mo that a man can acquire a property merely in a name 
or mark; but whether he has or not a property in the name or 
the mark, I have no doubt that another person has not a right 
to uie that name or mark for the purpose of deception, and in 
orlcr to attract to himself that course of trade or that custom 
which, without that improper act, would have flowed to the 
per (III who first used, or was alone in the habit of using, the 
particular name or mark." In this case the plaintiff, Perry, 
ha<l prepared a composition to which he gave the title "Perry's 
Medicated Mexican Balm," which had acquired, as he said, a 
rhuractt t and reputation in commerce. The defendant, in a few 
ycnrs afterwards, prepared another composition, which he de- 
;;f'rii>ed as "Truofitt's Medicated Mexican Balm," to restrain the 
us< : of \s liicb title was the object of the application. The Court 
reltisiid an in junction, because it turned out that Perry had 
ropHMonted liis balm as "made from an original recipe of 
the Ic.irned J. F. Von Blumenbach, and recently presented 
to the y)ropriet<>r by a very near rehttion of that illustrious 
physioloj^nrit," whereas, the truth was, that the plwntiff had 
bou^^lit the recipe from a Mr Leathart; and he farther 
rrpropented that the composition consisted of "a concentrated 
t'Xtr<M;t from ve<;ctable BaL«amic productions of Mexico," but 
th.it, tlie plaintiff failed to show. In refusing the injunction, 
the C«mrt proceeded on a rule laid down by the Vice- 
Chancfllor in Pidding v. How, 17th, 19th, and 21st June, 
18o7, 8 Simon's Keports, 480. There the phuntiff had pre- 
pared a mixture of tea called '^Howqua's Mixture," the 
knowlcdife of preparing which he represented to the public 
t!mt 1h5 had acquired from Howqua, a Canton merchant, the 
mixturu the plaintiff made up in packages, having Chinese 
t^hnmctcra and figures on them, and with a label bearing 
•* Ilowcjua's Mixture" on one side; he obtained ex jMrte an 
iiijiiiirtion against the defendant from selling tea which he 
had made up and labelled in the same manner, and with the 
Kirao title. In an application to dissolve the injunction, it 
was sliown that the plaintiflT's mixture was neither made nor 
used by Howqua, but was compost of scented orange Pekoe, 
and other ordinary black teas; the injunction was dissolved, 
the Vice-Chancellor observing that ''it is a dear rule laid 
down by Courts of Equity not to extend their protection to 
p<.*rHons whose case is not founded on truth. And as the 
plaintiff in this case has thought fit to mix up that which may 
be true with that which is faJse in introducing hia tea to the 
public, my opinion is,, that unless he establishes his title at law, 
the C*ourt cannot interfere on his behalf." So in Uie earlier 
case of Singleton v. BoUcn, 2 Donglas Rep., 293, the &ther 
of the plaintiff had in his lifetime prepared and Bold an article 
called *'Dr S's Yellow Ointment," for which he had no 
patent. After his death, the plaintiff continued to sell the 
same article under the same title, and the defendant sold a 
medicine under the same name and mark; it was held that no 
action could be maintained by the plaintiff against the latter. 
<See also Plavell r. ffarriton, 22d February, 1858; 17 Eng! 
Jurist, p. 368). 

TheKe ca«es establish two things— ^r«<, that there is no 
exclusive right to use a name or mark; and, tecondy that one 
ii«ing a false name, or marking any untrue representation on a 
label or otherwise for raising the character of his goods, and 
whereby the public is deceived, will have no protection, if 
another person shall in his business nse the same false name, 
or make the same untrue representation. 

But on the other hand, it has been ruled that where, with- 
out false purpose, a particular name or description of label 
has been used to describe an article, by which it has become 
well known to the public, and by which a trader has estab- 
lished his burinesB, that the courts of law will interfere to 
prevent any other trader using the same name or label, or 
any colourable imitations thereof on his goods, by which the 
public may be deoeived into the belief that when purohaong 
they are acquirinff tiio goods of the fini tnd«r. Hlostrntioni 
Qf this very obnous wtlaotiion wiU bo loaad in tho omoi 



Morriton and Others t. Salmon, 14th' January, 1841, 2 
Manning & Granger, 385; Croft ▼. Eay, 18th December, 
1843, 7 Beav. Rep., 84; ^af/lor v. Taylitr, 19th Jaaawy, 
1854, 2 Equity Hep., 290; Bnrqest v. Burgest, 18th March, 
1853, 17 Kng. Jurist, 292; EdiUetton r. Viek, 15th and 16th 
A|»ril, 1853, 18 Eng. Jurist, 7-1 Eq. Rep., 413; Farmer f. 
SUveriode, 5th and 6th June, 1855, S £q. Rep., 893. Of 
course a manufacturer is entitled to prevent the dse of his 
own name on an unpatented article which he has invented, 
but which another has imitated, even although he has no 
title to restrain the manufacture of the unprotected artads 
itself, (Wilkie v. M^Culloch de Co., 21st June, 1823, 2 Shavs 
Rep., 413). 

It is with these decisions in view, and in order to have 
fully before the Court the facts of the present case, that the 
interim interdict has not been continued, and pfoof instesd 
allowed. 

This Interlocutor was appealed; and after a beaiiog, 
the Sheriff proaouDced the following judgment :« 

Having considered the Interlocutor appealed from by the 
pursuer, and heard parties thereon, for the reasons stated in 
the following Note, refuses the application for interim in- 
terdict, except to the limited extent consented to by the 
defender, of the oough mixture in question bearing the name 
of Campbell & Taylor: Grants interdict of consent to thsi 
extent accordingly, quoad nUra refuses the craving for further 
interdict, reserving to the Court to grant the same if caoae he 
shown, when the case is heard on the merits. 

NoTB. — Ex eoneeWf this is not the case of an evanon of s 
patent right, but as substantially one of alleged piracy of s 
trade mark, the allegation of the pursuer being that although 
he has no patent right in the medicine in question, yet he luid 
established a considerable business by the sale of a medicine 
bearing a certain name under a certain seal, and that haviflg 
done so, he is entitled to the protection of the Court La its 
enjoyment even by interim interdict. If the case were exsetlj 
as pnt by the pursuer, he might yery possibly be entitled to 
the interim interdict craved; but the weakness of his esse lies 
here, that on his own showing the title to the trade mark, to 
which, he says, he has acquired right, was itself a fraud upon 
the public, the medicine in question not having been prepared 
by Dr Hunter, but by Dr CampbelL His plea now is, thst, 
having established a good business by this fraud, he is entitled 
to prevent any other person from making a similar profit 
by also assuming the mark. Without pronouncing definitelj 
upon that plea, in regard to which it appears, from the esses 
quoted by the Sheriff-Substitute, that difference of opinioB 
prevails in the English Courts, it seems sufficient to observe 
that a case founded on such a basis is not luci meridiam danut 
BO as to entitle the party profiting by it, before the esse is 
even heard on the merits, to prevent any one else doing the 



Proof was then led, and parties' procuratorB heard on 
the ooncladed proof, when the Sheriff^Sabetitote pro- 
nounced the following Interlocutor: — 

Having heard parties' procurators on the condoded proof, 
and whole caose, Finds, in point of hct, that the ptnsosit' 
father, the late Dr Campbell, after surrendering practie^ 
began, in the year 1845, to compound a oough mixtor^ 
which, at first through the male pursuer, he sold in bottles, 
having thereon a label in all respects the same as No. 6 
of process, on which label the mixture is described as "The 
celebrated Dr Hunter's Cough Mixture, from the origiaal 
recipe," and that the preparation had been "saocessfally 
used by the late Dr Hunter in the coarse of his eminent 
career: " Finds that, on the formation of the firm of CsmpbeQ 
k Taylor, druggists in Glasgow, on the 1st April, 1848, snd 
of which firm the male pursuer and defender were the pert- 
ners, by agreement with Dr Campbell, the firm famished him 
with the ingredients free, and Dr Campbdl compounded the 
oough mixture and supplied it to him at the rate of one sfailiiRff 
each dozen bottles, the firm providing bottles^ labels^ wxs^ 
pers, and a seal with the engraved inscription — <'l>r Honters 
Cough Mixture" — ^and ako disbursing the expense of ad?fl^ 
tising; and this arrangement was oontuiiied nntU the deftth d 
Dr Campbell in 1852: Finds that the female punoer, f^ 
had anisted her father in preparing the mixture^ aoooirod 
ton him a knowledge of the recipe; and on hii dwh tiw 
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ftm oontmiied the agreement with her on the same terms as 
vilh her father, till the firm was dissolved in October, I860, 
ind daring which period her annual receipts amounted to 
aboTo £20: Finds that the made up mixture on hand at the 
dinolQtion was di^ded between, and used by the partners, 
who thereafter reepecdvely carried on business as druggists, 
each on his own account: Finds that the female pursuer has 
nnoe compounded the mixture for her brother, the male 
pnreuer, and the latter sold it, using the same label, seal, and 
wrappers as before: Finds that the defender having begun to 
make a cough mixture from a recipe of his own, which he also 
d«cnbed as Dr Hunter's Cough Mixture, and which he made 
up with Ubel and seal precisely like those used while the firm 
sobskted, the pursuers in this action craved interdict against 
Ae defender making and selliug any mixture under the name 
of "Dr Hunter's Cough Mixture," in imitation of the mixture 
prepared by the female pursuer, and sold by the male pursuer, 
and from using for bottles containing any mixture labels bearing 
the name or style of the dissolved firm of Campbell & Taylor, 
and aetdng forth thereon that the mixture contained in such 
bottles is Dr Hunter's cough mixture, from the original recipe: 
Finds that the defender discontinued the firm name on his 
labels, and substituted his own; but in all other respects his 
labels remained the same, and he consented to interdict 
against use of the firm name, which was accordingly granted: 
Finds that with the exception of its description, the defender's 
ffiixtnre is in no other respect an imitation of that com- 
pounded by the female pursuer: Finds that the pursuers do 
not allege that the defender's label is in imitation of the 
female pursuer's label, nor that the bottles which he uses 
ate of the same configuration as hers; but the substantive 
complaint is, that the defender persists in describing his 
mixture on the label and seal as Dr Hunter's cough mixture, 
Wmg the name by which the female pursuer and her father 
had previously described theirs, and in which name had 
aequired for their mixture some celebrity, and had established 
a profitable business: Finds that the said pursuer has failed to 
Jffltnict that the mixture compounded by her father and her- 
jetf was a preparation of the celebrated Dr Hunter (the 
founder of the Ghwgow Hunterian Museum), or that it had 
ever been used by him in the course of hia professional career: 
Kndi, on the contrary, as explained by herself, that the 
wawnwhy "her" father "called the mixture Dr Hunter's 
cough mixture, because he did not, as a medical man, wish 
haname to be known as the compounder:" Finds that Uie 
name by which the mixture was designated having been 
'ttutruly assumed and continued, that oourso was calculated to 
jMlead the public, and, on the faith of it, purchasers may 
we been led to rely on the efficacy of the medicine, and 
Jhua its celebrity and the pursuers' eventual profit may have 
"«» promoted: Finds, in point of law, that the real cause of 
•ction being the defenders assumption, with equal untruth, 
of the same name for his prejjaration, the pursuers have no 
Mgal right or title to complain, parties being thus in pari 
f»x*).* Therefore sustains the defences, and refuses the 
"iterUict in the terms, and as craved, with the exception of 
*e interim interdict granted of consent against the use, on 
we defender's Ubels, of the firm name of Campbell & Taylor, 
•W to which effect the interdict is now continued and made 
Pwpetual: Finds the pursuers liable in expenses, subject to 
Modification, allows an account thereof to be lodged, and 
tt^ts the same to the auditor to tax and report, and decerns. 
JNoTi.— The Sheriff-Substitute is of opinion that, as the 
yte we now ascertained by the proof led, the decisions In 
«»Ty v. Trwfiu, 6 Beatf. Bep., 72; Pidding v. How, 8 
*J^* '^•» ^^OJ SingUtm v. Bolttm, 2 Doug, JRtp,, 293; 
•M Plavdl V. Harrison, 17 English Jurist, 368, noticed at 
KJJ^r length in the Note to the Interlocutor of 8d May, 
"01, pole the points that the courts of law will not afford 
PWtection against imitation to parties who introduce their 
Jjjwj^ and give them character under a false name, and by 
diff *^® public are deceived. Deception of this kind is 
^went from instancea where compounders or vendors of 
?>*ck medicinee ascribe to their nostrums extravagant virtues 
^muversal eflicacy. That kind of puffing or exaggeration 
«8 usoally little effect on sensible people, and sometimes the 
jwoulous are pleased with it; accordingly, injunction was 
Pwted on the suit of one empiric against another, who 
"Hht to unitate the trade mark on HoUowaVs PiUs, ffoUo- 
J5 T. ^oUowoy, 13 JBeavan'M Rep^ 209. But where, as 
^P«Mm Oia m^ m«dlainQ is \»hm4 into tho world \iiidor 



the name of a great physician, whose name has deservedly 
become world wide, any celebrity which the medicine may 
acquire is more aptly to be described to its pseudonyme than 
its own merits. If, then, the pursuers* mixture has attained 
favourable notoriety, and there have accrued corresponding 
profits from such means, the pursuers cannot be sympathised 
with for having been followed by imitators in the like de* 
ceptive course, and must not look for protection in the use of 
the unjustifiable title by which they have imposed on the 
public. 

Expenses have been given, subject to some modification, 
because the defender was properly restrained by these pro- 
ceedings from continuing on hia label the name of the dis- 
solved firm of Campbell £ Taylor. 

This Interlocutor was appealed; and after a hearings 
the Sheriff pronounced the following judgment: — 

Having heard parties' procorators under their mutual 
appeals upon the Interlocutor appealed against, proof ad- 
duced, and whole proceo, Finds that thia is an action for 
interdict to prevent the invasion of the pursuers' right, as 
proprietors of a medicine called " Hunter's Cough Mixture," in 
respect it appears from the proof that the pursuers* mediciQe 
is not Dr Hunters oough mixture at all, nor made from any 
recipe of his, so that the title assumed by the pursuers was 
intended as a cover to a character to which the medicine in 
question vended by the pursuers is not entitled, and in respect, 
in these circumstances, the pursuers founding on a false and 
unfounded title, are not entitled to ask interdict against another 
party seeking to do the same thing: Adheres to the Interlo- 
cutor appealed against on the merits, and modifies the ex- 
penses found due to the defender to three-fourths of their 
taxed amount, and so far varies the Interlocutor; but^ qwtad 
vUra, dismisses both appeals. 

NoTB. — A party coming into Court seeking an interdiot 
must show that he has a reial and legal right to the subject or 
article against the invasion of which interdict is craved, if he 
has not, and is himself an assumer of a false title, he has no 
grouud of action, for in pari oora, potior est conditio possidentis. 

The reason assigned by the Sheriff-Substitute for modifying 
the expenses — namely, that the defender used the name of 
" Campbell & Taylor," to which he had no right, and which 
he was interdicted of consent from doing — seems sufficient; 
and to avoid farther discussion, the Sheriff has modified them 
to three-fourths of the taxed amount. 

Act. T, G. Wbioht. AU. J. Na 



10th August, 1863. 

SHERIFF COURT, ELGINSHIRE. 

(Shbbiffs Bkll and D. M'Lbod Smith.) 

Macphail V, Brodie. 

Aooount — Bill — Delegation — Negotiorum gestar. — A 
farm manager having made purchases on behalf of his 
employer^ for which he granted his own acceptance, — 
Held that the employer was liable for the accomiiy and 
bound to retire the bill. 

The defender, Mr Brodie of Brodie, had a farm mana- 
ger, named David Fraser, in his seryice for about seven 
years prior to 1857. He took the whole charge of the 
defender's farm, buying stock, manure, etc., and selling 
the produce. The remaining facts in the case, as well 
as the pleas of parties, will appear from the Sheriff-Sub- 
stitute's Interlocutor and Note; — 

The Sheriff-Substitttte having considered the closed record, 
proof adduced and whole cause. Finds that the summons at the 
instance of Alexander Macphail, the original pursuer in the 
present action, concludes against the defender, Ist, for the sum 
of £62 5s 7d, as the amount of an aooount for Peravian guano 
and oats sold and delivered to the defenderi or on his aooount 
by Ae laid pomueri Qonfona to the aooount No« I, amaM 
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to the summoiui ; 2d, for the sam of £2 19s 6d> m the amoaat 
of an account for milling grain, due by the defender to said 
pursuer, conform to the account Ko. II, annexed to the sum- 
mons; and 3d, for the sum of £45, as the amount of a bill 
dated 19th October, 1857, and payable within the Oity of 
Glasgow Bank, Forres^ four months after date, drawn at the 
xeqnest of David Eraser, then manager at Brodie, by the said 
pursuer, upon and accepted by the said Dayid Fraser as 
manager foresaid, for the accommodation of the defender, which 
bill was discounted at the said Bauk, and the proceeds less 
discount, remitted to Mr Henry Gordon Gumming, manure 
merchant in Elgin, in payment of an acooimt due by him for 
guano purchased by the defender or his said manager, for the 
defender's behoof, and which bill was not retired by the defen- 
der or his said manager at maturity, but was afterwards paid 
by the puzsner with 5s 6d of expenses, conform to marking on the 
back thereof: Finds that the summons also concludes for interest 
and expenses as therein mentioned: Finds that the original pur- 
suer haying been sequestrated, the present pursuer WilUam Mac- 
donald, trustee on hu sequestrated estate, was of this date (June 
19, 1S61) sisted as pursuer in the action: Finds it proved the 
Pemyian guano and oats mentioned in the first conclusion of 
the summons were sold and delivered by the original pursaer 
to the defender, or on his account: Finde it admitted that the 
defender is due to the pursuer the sum of £2 19s 6d, mentioned 
in the second conclusion of the sunmions: Finds that at the 
date of the biU mentioned in the third conclusion of the sum- 
mons, the defender was due to the said Henry Gordon 
Gumming an account for guano or manure amounting to the 
sum of £A4 Ss 8d: Finds that the said bill, by the following 
words therein contained and forming part thereof — viz, ** value 
received in manure from H. G. Gumming, Esq."— bears to 
Iwve been drawn for the purpose of payment of the said 
Aocount: Finds that the said bill, when so drawn, was signed 
by the said Alexander Macphail, as drawer thereof, and by 
the said David Fraser, as acceptor thereof, and was of the 
date thereof discounted by the said David Fraser, and that the 
proceeds thereof, amounting to £43 ISs 1 Od, were of the same 
date obtuned and applied for payment of the said account 
accordingly: Finds that the said H. G. Gumming thereupon 
transmitted the said account against the defender, dischaiged 
to the said David Fraser, and that the said David Fraser 
delivered the account so discharged to the defender, who now 
holds the same as a discharge in his favour: Finds that the 
said bill at maturity was not retired either by the said David 
Fraser or by the defender, but that the sud Alexander Mao- 
phidl, as drawer thereof, was obliged to retire the same with 
5a 6d of expenses: Finds that the defender, by the application 
of the proceeds of the said bill for his behoof, has received and 
sow holds the full benefit of the same at the expense of the 
pursuer: Finds in law, that an obligation of recompense, in 
pumhun locupUUor factua at, is thereby imposed on the defen- 
der in favour of the pursuer, unless a relevant defence against 
the same be stated and proved by the defender: Finds in law, 
that no such defence has been stated: Finds in law, that the 
defender, by holding the benefit of the said bill after being 
made aware thereof by the raising of the present action, and 
by the proof adduced therein, must be hdd to have ratified 
and homologated the said bill, as a bill drawn and negotiated 
for his behoof: Therefore, on the whole case, and in respect 
of the whole findings, repels the pleas stated by the defender, 
and decerns him to pay the present pursuer the. said several 
•nms of £62 5s 7d, of £2 19s 6d, and of £45 5s 6d with in- 
terest on the said respective sums, in terms of the conclusions 
of the summons: Finds the present pursuer entitled to the 
•zpenses incurred by himself and by the original pursuer in 
the present action, allows an aocount thereof to be given in, 
Mid when lodged, remits the same to the auditor of court to 
tax and to report, and decerns. 

NoTB. — ^The Peruvian guano and oats mentioned in the 
first oondusion of ihe summons were purchased by Fraser, 
the defender's manager for the defender's behoof. The guano 
and oats so purchased were delivered by the original pursuer 
to the defender*B servants, both articles were used and oon- 
■omed upon the defender's premises for the defender's behoof; 
Mid they have sever been paid for by him. The proof on all 
iheee points, as well as with regard to Fraser's powers to pur- 
ohase suoh supplies is too dear to require observation, and the 
Bhtnff-Substituta haa found no difficulty in pronouncing decree 
la ffttonv of tiio ponuer on this bianoh of the cast. Th« 



mens and condescendence for the pursuer, that he holdi a put 
due and unpaid acceptance by Fraser for the value of tba 
guano and oats so supplied; but as " ' 
alleged that the defender was exp 
bill was taken, or that this bill !* 
or debited to tiie defender in any way, its existence does not 
seem to affect the question betwixt him and the ponoer, 
unless the defender had pled, which he has not, that Fnser 
had paid the bill or that he should have been called as a party 
to tins action. The claim contained in the seoond oondiuioa 
of the summons being admitted, does not call for any remui 
The third head of the pursuer's claim is attended with mon 
difficulty, if it were necessary to dispose of aU the points wfakk 
were raised in the course of the discottdon as to the power of 
Fraser to accept bills on behalf of the defender. In the viev, 
however, whidi has been taken by the Sheriff-Substitnte it 
has not been necessary to do so; as the pursuer has not only 
proved that his bill was drawn for the purpose of bdng dn- 
counted in order to raise funds to pay a debt of the defeadflr, 
but has also proved by the evidence of Macphail and Fiuar, 
corroborated by the terms of the bill itself, and by the eztraeti 
from the Bank books that those identical funds were so applied, 
and that.the discharge for the debt thereby obtuned ia sow 
held by the defender on his own account. The puisuer haviog, 
as drawer of the bill, been obliged to retire the same, it thn 
appears upon the face of the proof that the funds of the pv- 
suer are at this moment in the pocket of the defender in thi 
shape of the diBcharged aocount from Gumnung, now held bj 
the defender; and neither Fraser nor any other penon thaa 
the pursuer makes any claim to the funds. The oompetaicj 
of entertaining the proof in regard to the identity of the faadi 
in question, and in regard to their application as a groosdof 
judgment in favour of the pursuer, appears to be sustained fay 
the doctrine laid down by Lord Stair in his institutionB, B. 1, 
T. 8., sec. 3, and by Lord Eames in his Prindplea of Equity, 
p. 96, where he says — ''Where, upon a fictitious mandate 
one purchases any goods or borrows any money for the ine oif 
another, that other is not liable ex mandato, beoauae he gava 
no mandate; but if I can prove that the money or goods wan 
actually applied for his use, equity affords me a claim againit 
him in so far as he is a gainer;" and alao by the doctrine laid 
down by Professor Bell in his Gommentaries, vol. 1, pp. S87- 
269, and in the case of Taylor v. Plumer, and of Seym 
therein referred to, and in so far as these authorities bear oa 
the point now under discussion; and the result of the applka* 
tion to the present case of the doctrine laid down by Profesnr 
Bell appears to be the same, whether Fraser be held to have 
acted as a factor or as a neyoHorum gestor for both Macphail 
and the defender, or for either of them. It is not suffiden^ 
therefore, to meet the daim of the pursuer for recoveiy of tiM 
funds bdonging to him so acquired by the defender, to maiii* 
tain that Fraser had no power on behalf of the defender to 
accept the bill by which l^ose funds were first raised. In n 
far, however as the case stands upon thia point, the Shedfr 
Substitute, in deference to the opinion of the Sheriff in wlndh 
he entirely acquiesces, holds that authority to raise money by 
accommodation biUs must be express, and that such anthon^ 
cannot be set up by mere inference, and even if it were proved 
that Fraser had authority from the defender to accept billi 
drawn in the ordinary course of business on his behalf; hoi 
where, ^ as in this case, the actual proceeds of the bill in qoai- 
tion are traced into the hands of the defender, and shown to 
be held by him, there is no longer any question of authority 
as to the mode in which they were raised. Moreover, wfaeie 
in addition to the circumstances of the funds being traced into 
bis hands, the defender, after knowledge of the tranaafitjoa 
from which these funds have been derived, retains poBaaeatt 
of them; his doing so amounts to a ratification of that tiana* 
action to the same effect as if he had antecedently authorind 
it. These points being disposed of, the only defence (excloan 
of donation, which is out of the Question} which remained to 
the defender against the daim of the pursuer, was to abow 
that he was not benefited at the expense of the pursuer in tba 
manner stated. If, for example, the defender oodd hsn 
shown that the funds with whidi his debt to Gummiog w 
paid, had been otherwise provided by the defender, or tbil 
Fraser, through whose intervention the advance by thepiff* 
suer was made, was in debt to the defender in luch aasmiff 
as to prevent the full benefit of the pursuer's advance fi«« 
reaching or remaining with the defender, dther of th«M P«« 
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of tlmi) vdgki hftfe afforded an aaiwer to the pnnaer's oUim. 
^ the only approaoh to such defence on the part of the de- 
teder ii the fifth statement of his revised defences, in which 
lie »jB ihat» in the cash-hook kept by Fxaser there are entries 
debiting the defender with payments to the original parsaer, 
lad siso a payment to Mr Camming for the manure mentioned 
b flie oondescendenoe; and in the sixth statement of the revised 
defeoces, in which the defender says, that on 20th October, 
1857, there is an entry of £44 4s 3d, as paid by Fraser to Mr 
Csmming for manare, being the same manure referred to by 
lie pusaer. Now the ground of these statements is explained 
in Fzsser's evidence, and as so explained, while they corrobo- 
nte the case of the pursuer, they are utterly inconclusive to 
nk up a counter case for Uie defender. The defender does 
Bot isy in any substantiye shape, which the Sheriff-Substitute 
flUK make available as a ground of consideration, either that 
the advance sued for by the pursuer has been repaid to him, 
erthat the charge of £44 4s 8d made by Fraser against the 
defender, in Fruer's cash-book, has been sustained as a proper 
dbMge, or paid or settled for, or compensated by the defender 
to Fraser in such a manner aa to deprive the defender, in any 
vay, of the benefit of the payment made for him to Camming, 
and now enjoyed by the defender at the expense of the pur- 
laer. It is not dear that the cash-book produced, even sup- 
pomg it to represent the stateof accounts between the defendant 
lad Fraser, makes out that Fraser is in debt to the defender, 
but at all events it is neither alleged by the defender on the 
dooed record nor proved that such is the condition of the 
aeeoonts between Fraser and him. The caah-book, however, 
ihowi that on the 19th of October, 1857, when the remittance 
vaa made to Camming, there were not funds sufficient for 
paTmeat of it belonging to the defender in Fraser^s hands, and 
all that the defender is himself able to say on the subject, in 
Us deposition^ is that he cannot say whether or not he gave 
FhMer the mon.ey to remit to Gumming, but that he rather 
thinks be did. The Sheriff-Substitute has had some hesitation 
in disposing of this case without Fraser being called as a party 
feff his interest. But the record having been closed, and the 
cneargaed without any suggestion to that effect, and Fraser 
haviBg been folly examined as a witness, and having in his 
deposition supported the case of the pursaer, the Sheriff-Sub- 
ititate thinks that he must deal with the case as it stands. Upon 
that footing the case of the pursuer in regard to the third con- 
dnaionofthe summons, appears to the Sheriff-Substitute to 
come out purely and without complication, as if the pursuer 
had proved that the identical funds belonging to and supplied 
by him through the intervention of Fraser hwl passed into the 
hands of the defender, as if this proof was not only concurred 
in, but iu part supplied by Fraser, and as if there were no 
other transaction of any kind to interfere with, or prevent the 
recovery of these funds by the pursuer firom the defender. 
The Bheriff-Substltute therefore conceives it to be his dnty to 
initain the claim of the pursuer, but he may notice in regard 
to this claim, as well as with regard to the claim under the 
fint OQndusion of the summons, that it is only in so far as the 
fint and third oondusions are repeated in the findings of the 
Itttedocntor that they are afiirmed by the latter. 

The Sheriff (B. B. Bell), on appeal by the defender, 
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ISth August, 1863. 

SHERIFF COURT, GLASGOW. 

(Mb Shbbivf Bsll.) 

Lawsok & Martin v. J. & A. Dougall. 

Sommary— Interdict— Diligence. — Warrant of sequestra" 
^on was granted on an ez parte petition. This coming 
to the knowledge of the respondents before it was carried 
into ixeciUiany they presented a petition for interdict 
Circumstances in which interdict granted, 

Tbb petitioners, flax-spinners in Glasgow, craved in this 
action interdict against the defenders carrying into effect 
a warrant of sequestration which they had obtained 



against them fot a claim of rent of £40, or thereabontat 
to become doe at Whitsunday, 1868, the rent of a mill 
tenanted by them, and the property of the defenders. 
In support of their craving, it was averred that the mill 
had been totally destroyed by fire. The petitioners had 
obtained new premises in South Cumberland Street, and 
were removing thereto some of the machinery saved from 
the fire, to which it appears the defenders objected, when 
the petitioners* agents offered to guarantee payment of 
any rent to which the defenders might be entitled to, up 
to the date of the fire, but this was refused, and they 
tendered consagnation of the rent. 

In a minute the defenders pleaded — Preliminary^^ 
(1) The action was irregular, irrelevant, incompetent, 
and inept. Merits — (2) A repetition of the previous de- 
fences; (8) A general denial of the statements and aver- 
ments contained in the petition, as stated and set forth 
therein; and (4) an explanation that a considerable 
portion of the effects have already been removed by the 
petitioner, and that, in point of fieict, no security has yet 
been given by them, or any consignation made. 

The record was then closed, and parties* procurators 
having been heard, the Sheriff- Substitute pronounced 
the following Interlocutor: — 

Having heard parties' procuratois and reviewed the process^ 
Finds that the warrant against the exeoution of which intaiN 
diot is craved in this process, was obtained ex parte by the de- 
fenders; and as the process in which the same was obtained 
was held by them, the pursuers had no means of stopping the 
execution of said warrant, until they should be heard as to ita 
merits, except by the present application for interdict: Finds 
that, in the circumstances, there was no incompetency in the 
application; nor is there any incompetency in the same Court 
that has granted an ex parte warrant, granting interim inter- 
dict against its being carried out: Therefore^ repels the pre- 
liminary defence in as far as prejudicial, reserving the same 
in as fair as it may affect the merits; and in respect caution 
has been found by the pursuers in the process of sequestration 
at the defenders* instance, in which said warrant was granted, 
so that the same has now fallen: and that the questions at 
issue between the parties will foU to be disposed of in said 
sequestration process, sists farther procedure herein till the 
issue thereof. 

An appeal was noted against this Interlocutor, but 
was allowed to drop from the rolls. 

Act, Mitchell, Allabdicb, & Hitchxll. 
Alt. J. FiSHEB M'Laben. 



18th August, 1868. 

SHERIFF COURT, GLASGOW, 

(Shebiftb Sib A. Ausov ahd Bsll.) 

Thomas D. Speiks v. Campbell Buothbrs akd John 
Logan, Jun. 

Marine Policy — Assignation — Indoxsation. — A marine 
poUcy of insurance was indorsed to a party for a 
private account hy a part owner of the vessel over whose 
freight the policy was effected; another part owner sued 
the assignee and cedent for delivery of (he policy^ who 
pleaded that it was weU assigned hy indorsation — Held 
that a marine policy was not transferable by indorsatum. 

This was an action for delivery of a marine policy of 
insurance. It appears that the pursuer, the defender 
Logan, and a third party, were joint owners of the ship 
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6t Lawxenoe. On a voyage, in 1859, from Liverpool to 
Quebec, the Teeeel was considerably damaged, and she 
was repaired afc tbe latter port, bat on the return voyage 
to Liverpool she was driven back and damaged, and, by 
tbe advice of Lloyd's surveyor, sbe was sold for beboof 
of all concerned. Tbe freight of the return voyage was in- 
sored in name of Messrs Bobert Boxbnrgh & Co., insurance 
brokers, Londoo, for £1500 by two policies dated 19tb 
November, 1859, one for £1200, and another for £800. 
No freight having been earned on the home voysge, the 
■oms in the policies became due to the owners. Several 
debts were due by the vessel, of which the pursuer had 
paid a share, and the sums underwritten would not 
do more than pay these debts. Logan having obtained 
possession of the policies, the protests, the average state 
of the loss, and the report of Lloyd's surveyor, pro- 
ceeded to recover the sums under the policies, but he had 
failed to deliver or to account to his co-owners. In 
October, 1860, the petitioner and his co-owner presented 
a petition to the Shenff of Lanark against Logan for 
delivery of the policies of insurance to any person to be 
named with au^ority to recover and discharge the sums 
recovered under them, and to apply tbe pi^ooeeds towards 
payment of the debts of the ship, uid to pay any balance 
to the owners. Appearance was made in this action, 
and Mr William Buchanan, ship and insurance broker, 
Glasgow, was appointed as receiver, and Mr Ix>gan was or- 
dained to deliver up the policies to Mr Buchanan within 
twenty-four hours. Various of the ship's papers were 
delivered accordingly to Mr Buchanan by Logan, but he 
fidled to deliver the policy for £300. This policy, it 
appears, he bad handed to the other defenders, Campbell 
Brothers, merchants in Glasgow, who had refoaed to 
deliver it to Mr Buchanan, unless he undertook to 
recover the contents for them. Campbell Brothers 
alleged that the policy for £300 had been indorsed to 
them by Logan in security of a balance due by him in 
certain transactions in iron, which, however, had no 
connection with the vessel St Lawrence, and that they 
held the policy under that title. No appearance was 
made by Logan in this action. The pursuer pleaded, (1) 
The policy of insurance in question beiug the property of 
the owners of the St Lawrence, they are, or the said 
William Buchanan, who has been appointed to act on 
their behalf, is entitled to obtain delivery thereof, and to 
uplift and discharge the sums due under the same, so 
that the amount recovered may be applied as above 
explained; (2) The policy referred to having been ob- 
tained by the respondent, the said John Logan, Jnn., 
on behalf of the owners of the St Lawrence, and for 
their behoof^ he had no right or titie to part with the 
same, except as authorised by or for behoof of the 
owners; (3) The said John Logan, Jun., having no 
authority from the owners of the St Lawrence to give 
the policy in question to the said Campbell Brothers, 
tbe latter have neither right nor title to retain the 
same, in a question with the owners of the vessel ; (4) 
The debts of the ship being equal to, if not more than 
the amount likely to bo received under the various 
policies effected upon the vessel, and upon the freight as 
aforesaid, including the sum covered by the policy in 
question, the owners are entitled to have the sums due 
to them under these policies applied in extinction of the 



debts, before any part thereof can be applied fbr bsboof 
of the individual owners; (5) The said William Buchansa, 
having been judicially appointed to receive and diBcbarge 
tbe contents of the policy in question, and apply ths 
same as directed by the Court, the respondieiits are 
bound, in the circumstances, to deliver the policy to him 
that he may recover the sum due by the underwriten, 
and apply the amount received towards tbe extinetioa 
of the debts of the vessel; (6) The said Campben 
Brothers not being creditors of the veaeel, and baring 
received the policy merely in security of a private debt 
due to them by the said John Logan, Jun., they havi 
no right to withhold the same, or deprive tbe owners 
from having the contents thereof applied towards pay- 
ment of the debts of the vessel, reserving to them their 
whole claims against the said John Logan, Jnn., and 
against any part of the contents of the policy which may 
fall to, belong or be paid by, the said William Buchanan 
to the said John Logan, Jun., under tbe judgment cl 
the Court before referred to; (7) Failing the add 
Campbell Brothers delivering the policy in question to 
the said William Buchanan for the purposes aforesaid, 
decree against them ought to be pronounced for the sam 
contained in the said policy, and for expenses in terms 
of the prayer of the petition; (8) The policy of in- 
surance in question not being a document negotiahfe 
by indorsement, the same could not be legally transferred 
in this manner; and, (9) Assuming that the policy was 
indorsed by Measrs Bobert Boxburgh & Compaay to 
the said John Logan, Jun., and by hirA to the delbsden, 
such indorsements could not and did not transfer the 
deed, or the sums payable by the underwriters to tbe 
defenders, and under which indorsements they have no 
right or titie thereto. 

The defenders pleaded — Preliminary — ^The action is 
incompetent, in respect it is in effect a reduction of the 
indorsation or transference of the said policy of assurance 
in favour of the said Campbell Brothers, which is not 
competent in this Court. MeriU — (1) The present defend- 
ers having acquired right to the said policy from the only 
party vested therein, or having any right thereto, they are 
not liable to deliver the same as craved in the petition ; (2) 
EstOy that the pursuer is interested in the contents of tbe 
said policy, and that he is a part-owner of the ship " St 
Lawrence," he cannot set up his latent right in the said 
policy against an onerous assignee acquiring from tbe 
holder; (3) These parties deiding bona fidt with the 
holder of a policy of assurance who is tx facie the only 
person interested therein, and acquiring from sncb 
holder for value, cannot be prejudiced by any prirate 
agreement not made known to them between tiie holder 
and persons claiming interest; (4) Esto^'thtkt the pursaer 
is interested, as aforesaid, he would have protected him- 
self by obtaining an indorsation in favour of himself and 
the other owners from Bobert Roxburgh & Company, 
and having failed to do so, he is not entitled to set up 
his own neglect to the defender's prejudice; (5) In tbe 
circumstances stated, the present defenders, Campbell 
Brothers, are entitled to decree of absolvitor, withexpenseB; 
(6) The defenders have, in the circumstances set forth, 
at least a right of lien over the said policy for payment 
of the suras due to them. 

The record having been closed, and parties* procuiatorB 
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lieud thereon, the SherifiT-Sabstitate praoounoed the 
following Interlocutor: — 

Hifiiig lieard partias' proeoratony and resumed conndeni- 
tioa of the whole procete, including the minute for the defen- 
ikn^ Cunpbeil Brotheni, lodged of ooneent on the 18th inrt., 
inreipeet of no appeannoe for the <kfender, Logan, Junior, 
ktids bun m confeased; repele the preliminary defeooe that 
tte ftotion is in efiect a reduction, and as such incompetent in 
tUiGovt: Slnds that it ie settled by the anal deU^erance in 
the innmiazy action Atdd di 9pwn y. John I/ogan, /tmior— a 
certified copy of which forms No. 3 of process — that the said 
John Logan, Junior, was bound to deliver to Mr Wm. Buch- 
wao, ahip and insurance broker, Glasgow, the vaiioos doon- 
gHDli oondescended on in said action, inolading tdbe poUcT of 
tDsaxanoe now in question, and he was therein ordained to 
mike deliyeiy accordingly: Finds that the pursuer now states 
that Logan handed oyer to Mr Buchanan the whole documents 
ezoepk the said policy, which he, on the contrary, deliyered 
to the defenders, Campbell Brothers, who admit the posses- 
am, but refuse to part with it: Finds that said defenders also 
admit in their said minute that Auld, the present pursuer, and 
Logan, were the registered owners of the ship St Lawrence, 
M ast forth in article 1 of the condescendence Ko. 5: Finds 
tbt the production No. 9-2, being a certified copy of the 
vikj of insurance in question, instructs that it was effected 
Mr behoof of the owners of the St Lawrence by their agents, 
Sobert Roxburgh & Co.: Finds t^t on the back of the policy 
there ii written, without date, the words, "Robert Roxburgh 
k Co.," and under them, also undated, the words, "Pay the 
within to Messrs Campbell Brothers, William St., Blackfriars, 
London, John Logan, Junior:" Finds that the defenders aver, 
in artide 5 of their defences, that they obtained this indorsa- 
tion from Logan " on or about day of* September, 1860," 
vhkh was shortiy prior to the presentation of the petition at 
Ihe instance of Auld & Spiers against Lpgan, but there is no 
endenoe (beyond the defenders' statement) of the predse time 
whan the indorsation was made: Fmds that~^as it is instructed 
^ the proceedings in said case, that the said policy came into 
Logan's possession solely as one of the owners of the ship, with 
the fiew of reoeiying and discharging the sum due under the 
nine, and applying it in payn^nt of tho debts due by the ship, 
aad difidlDg any balance among the owners— Logan was in 
so aense the proprietor of the policy or of the sum payaUe 
QDder it, and had no right or title to giro it away or hypothe- 
cate it to a third party for a priyate debt of his own, which, 
aaooiding to the defenders' statement, is the footing on which 
he tauisferred it to them: Finds farther, that transferability 
by indorsement is confined to bills of exchange, promissory 
Botea^ and bills of lading [BoviU y. JDixon, M'Quem't JRepart$, 
Vol III., p. 12), and a policy of assurance cannot be irans- 
nrred by a simple indorsation: Finds therefore that the indor- 
lation founded on by the defenders, being inept and inopera- 
tire, they cannot found on Logan*s illegal and unauthorised act 
aa entitling them to withhold the policy from the other parties 
uterested in it who seek delivery of it^ under resenration of 
the defenders' claims against that part or portion of the con- 
teata of the policy which may fall to belone to or be paid by 
the aaid William Buchanan to the said John Loean, Junior: 
Bepela the defences; and, under the said reseryaSon, decerns 
in tenns of the primary conclusions of the petition, with certi- 
fiation that^ failing deliyeiy of the policy within six days, decree 
will be giyen in terms of the altematiye conclusion: Finds the 
defenders also liable in expenses, allows an account thereof to 
he giTen in, and remits the same to the auditor to tax and 
leport 

ThiB Literlocutor was appealed; aad after a heaiing, 
the Sheriff pronounced the fbllowing judgment:— 

HaTing heard parties' procurators under the defenders' 
appeal upon the Interlocutor appealed against, and made 
aTiaandum, and considered the record, productions, and whole 
poceas, for the reasons stated by the Sheriff-Substitute, ad- 
heres to the Interlocutor submitted to reyiew, and dismisses 
thei^peaL 

27 OTX.— Ihe pmnt at issue here, which was yery ably aigued 
both by Mr Qordon Smith and Mr Strachan, is one of great 
l^tioal moment, namely — ^Whether a marine poUoy of infur- 
««M can be yalidly transferred by indorsation tnexely, or 
,mthir it i^viree for itB legal oonT«|wiM a (temia ilami^ 



assignation? It is said that the practice is general in Glasgow 
to transfer such policies in the summary mcKle usual with bills 
of exchange and bills of lading, but there seems as yet no suffi* 
dent legal authority for sustaudng it. Such an extension ia not 
to be a£nitted by mere local usage, if not inyeterate and gene- 
ral, or supported by the decisions of the courts of law. So far 
as authority goes, the law in Soothmd at least Is against it. In 
JBotfiUr, Dixon (McQueen's H<me of JmhTb BeporU, VoL IXI.» 
p. 12) a delivery order for iron, in re tnerecUoria, was found not 
to be transmissible by indorsation, even although a usage to 
the effect of sustaining it was pl^ed (tee aUo Oommereial 
Bank, B7th May, 1859; Shaw't Oatet, VoL XXI., p. 868). 
There would no doubt be great convenience in holding that a 
policy of insurance of goods on shipboard, or of the ship itself, 
inight be transferred by indorsaUon, in the same manner as 
right to the goods themselves is, by the simple indorsation of 
the bill of lading, which carries right to them, the more espe- 
ciaUy as it is said such transference ia competent and valid by 
the law of England. The authority of iimo^ en Inturanee 
(2d Edition, vol. I.) seems to be express on this point; and 
the deciaion of the English Courts appears to recogmse tiisf 
validity of such transfers. But in the present state of the 
decided cases, there appears to be no soflScient ground for such 
decision in thia country, until the reverse is established by 
statute or decisions of the Supreme Courts. It wae pleaded 
for the defenders here that the policy is an English policy dated 
in London, effected by London brokers for London parties, 
and transferred in London bf an English party, and therefore 
its transfer is to be regulated by the law ot Engknd, not that 
of Scotland; and^hat, at any rate, the defenders were entitled* 
to put in a minute on record, stating the extent to which the 
alleged usage had gone in this country, and to be allowed a 
proof thereof. On the second of these points, however, it 
seems a sufficient answer that there is no averment on record 
in regard to any alleged usage of trade, and that if such an 
element is to be imported into this case, it must be on a proper 
record, setting forth the alleged usage, and sanctioned by 
decisions of the Supreme Court or House of Lords. In regard 
to the first p(nnt — ^founded on the policy being an English one 
and the indorsation also English — ^it is to be observed that the 
Lord Chancellor, in the case of BoviU v. Dixon, already re- 
ferred to, laid it down that no writs could be validly trans* 
ferred by indorsation, by the law either of England or of Soot- 
land, except bills of exchange, promissory notes, or bills of 
lading; and at any rate, as this action is brought in a Scotch 
Court against a Scotch defender, by a party having a branch 
office in Glasgow, and the transaction out of which the insurance 
was effected arose in Glasgow, the case must be judged of by 
the Scotch law. Further, even if the policy was transferable by 
indorsation, like a bill, assiffuatus ntiiitrjura awi&rii, the assig* 
nee could not acquire a gpreater right by the indorsation than 
his author had. But that author was himself open to excep- 
tion in this matter, as his indorsation was subsequent to the 
policy coming into his possession for the purpose of receiving 
and applying the sum due under it in payment of the debts 
due by the ship, and dividing any balance among the owners, 
and therefore the assignee cannot be in a better situation than 
his cedent. 
Act. JoHir Stbachav. AU, Gobdoh Sioth. 



SOra AuouBT, 1869. 

SHERIFF COCTRT, PERTH. 

(SsiBim Gobdov and Babolat). 

Gbant of Eilgraston v. John M^Crostik and the 
Errol Chemical Got. 

Landlord and Tenant— Hypothec— 'Household Fomltim 
of Agrioaltnral TenKDt.-^Circumstances in which th$ 
household Jumiture of an agricultural tenants dwelUng 
houHf situated on hisfarm^ held subject to the landlortPe 
hypothec for the rent ofthefarm^ and sequestration and 
sale authorised. 

Tbb defender, M^Ofoitie, was a tenant of Hr Grant, 
fba yazioar, and haTiog Men bito anwi irUh tu« ^^ 
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lie was leqiiestntted, and liis crop and stock sold, but a 
large balance remained after tbe sale. Aa it is a doubtful 
point whether the hooaehold fomiture of an agricultural 
tenant occupying a hoaae on the farm is subject to the 
landlord's hypothec ibr the rent of the farm, the furniture 
iras not incladed in the suljeetB sequestrated, M^Crostie 
was a debtor to the Errol Chemical Company, and this 
onuBsion comiDg to their knowledge, they poinded the 
household furniture. Thereupon Mr Grant presented a 
petition for interdict and for a supplementary sequestra- 
tion, embracing the furniture, and thus came into com- 
petition with the Errol Chemical Company. 

The Sheriff - Substitute pronounced the following 
Interlocutor:— 

Having advised the (short) closed record and the £uther 
pooeediim Finds that the yearly rent of the farm possessed 
by John M'Croetie, onder the petitioner, was £306 ISe 8d, 
and that it is admitted that the sale of the stock and crop 
imder warrant of ooart has left a deficiency of the rent unsatis- 
fied: Finds that the fomitare poinded by the defenders, the 
Errol Chemieal Company, and afterwards sequestrated by the 
pursuer, has been valued under the latter at £25 198: Finds, 
ander the drcumstanoes, the landlord's hopothec over said fur- 
niture preferable to the oreditors' poinding: llierefore, oon- 
tinnes Uie interdict against the poinders, and grants warrant 
at the instance of the landlord to sell the furniture and effects 
sequestrated, etc: Finds no expenses due as between the land- 
lard and poinder, and decerns. 

Non. — ^The question is still open whether, as a general role, 
the furniture of a farm house faUs within the landlord's hypo- 
thec for the rent of a fium. lliere is no doubt but the crop 
is the prtmofy subject of security, and next the agricoltur^ 
stocking. 11m Sheriff-Substitute has frequently avoided 
deciding the question by requiring the landlord in Uie first 
place to sell the stock and crop, uid which have frequently 
satisfied the rent. The present pursuer appears to have anti- 
cipated this practice by excluding the furniture from his first 
sequestration, and thereby leaduig the potnders to suppose 
that he had waived any claim thereon. This fisct warrants 
that they should not be subjected to costs — tbe more especially 
that their opposition has been very slender. 

A dwelliog house is not an CMe«Uta2 to every itparaie farm, 
sad the extent and style thereof may be frr beyond a suitable 
complement for the farm. No doubt in that case the expense 
of the building (if borne by the landlord) would be all the more 
eonsLderable, and probably would enter into the estimate of 
the rent to be paid for the whde possession. But, again, the 
furniture within the house may be out of all proportion in 
▼alue to a fur rent for the house by itself. In such circum- 
stances it would be hard in a question between the landlord 
and a poinding creditor, perhaps' the very person who supplied 
the fomiture, that the former should have a preference over 
the furniture to an extent, perhaps, ten times beyond a fair 
rent for the house, in order to apply the proceeds towards 
payment of the rent of the fields. In the present case, how- 
ever, there is certainly no excess of furniture for a tenant pay- 
ing a rent of £800. Hie equity of the case, which may per- 
haps at no distant period be made law by statute, wUl be to 
liiuit the landlord's hypothec over the furniture in a farm 
house to the extent of a fair rent for such a house if let separ- 
ately. Bat in the absence of any direct authority to nuke 
such division between house and land, the Sheriff-Substitute 
bssitates to introduce such rule in this county. 

On an appeal, the Sheriff affirmed Dr Barclay's judg- 
ment, with the following observations: — 

This ii a very fisvourable case for sustamisg the landlord's 
right to sell furniture of the tenant of a fitrm in the farm house 
for payment of the rent due by the latter. The whole crop and 
Stooldng have been sdd, sad there is left a burge balance of 
the rent unsecured. The furniture, judging from its appraised 
valuer is not unsuitable fbr the tenant of such a &rm. A por- 
tion of the rent must be payable for the Una house accommo- 
dation; and it thsrefors appsais reasonable that the landlord 
should have a hypeiheo for Ais rsnt over the foxnitors of sQofa 
limited value. 



80TB Augur, 1868. 

BHEKIFF COUBT, FIFE, (CUPAB). 

(SHEBurFB MAOKxmi AHS Tatlos.) 

YOUHGSB O. KSDDIK. 

Decree in /oro— Beferenoe to oath.— ii defender entered 
appearance in an action^ and candeKendence and ds- 
fences were ordered. The pursuer faUed to lodge hit 
condescendence^ but thereafter made a reference to the 
defender's oath — on his failure to appear and depose^ 
decree was given^ and this held to be a decree in foio, 
and not as in absence. 

Thx pursuer raised an action of filiation against ths 
defender, who entered appearance; and when the csas 
was called, the usual order fiir condeaoendence and 
defences was pronounced. The pursaer, not hariog 
lodged a condescendence within the atatuUvy period, 
the defender enrolled the case, and crayed decree of 
abeolyitor by defiuilt, whereupon the pniauer gare in a 
minute, referring the whole cause to the defender's osth, 
which was sustained by the Sheriff-Substitnte, and a 
day fixed for the defender appearing to depone. Ths 
defender did not appear at the diet, and was not awars 
that a reference to his oath had been made, he haying 
gone to England. in search of employment, before tbe 
minute of reference was lodged, without learing any 
addres. A new diet was assigned, but the defender'i 
agent, not knowing where his client was, could not oom- 
mnnicate with him; and on the defender not appearing 
at the second diet, the Sheriff-Substitute pronounced the 
following Interlocutor: — 

In respect the defender has failed to appear to depone is 
terms of the order upon him, on the pursuer's motion, deoeni 
agaiost him by de&bult, in tenns of the oonclosioDS of tfas 
summons: Finds the defender liable to the pursuer in tx* 
penaes, of which allows an aooount to be i^ven in for taxatton. 

This Interlocutor was appealed to Sheriff Macltensie, 
who, after hearing parties' procurators, and oonadering 
the summons, minute of reference to defender's oath, 
and whole process, adhered to his Substitute's judgment, 
and dismisBed the appeal, adding the following 

KoTB.— The defender's procurator maintained— /nt; tint 
ftfther time should be given to his dient to appear snd 
depone on the pursuer's reference to his oath; and, tensA, 
that, even supposing he did not succeed in obtaining £uihar 
time, the only deoree which could be competently prononnosd 
against him was a deoree in absence, and not a deoree by 
de&ult. 

The Sheriff considers that no farther time should be allowed 
to the defender. One prorogation has been granted; and, st 
the hearing, which took place about five weeks after the dale 
of the prorogated diet, the defender's proonrafcor was unable 
to say when his client would appear, or, indeed, to mve mt 
information rjearding him, futher than that be had Ian 
Scotland for fiigland, and that he cannot find out when 
he is. 

The Sheriff is also of ooinion that an Interioootor is 
absence cannot be pronounced. Hie defender entered appei^ 
ance, and attended before the Sheriff-Substitute on 4th Sepi, 
1862, along with the pursuer, in terms of tbe third section of 
the Sheriff Court Act of 1658, iriien, alter hearing pertias, aa 
Interlocutor was pronounced, ordering condesoendenoe and 
defences. Thereafter, on 2dd October, the pursuer gave in s 
minute of reference to the defendei^s oath, and on the nme 
day that reference was sustained, and a diet fixed for 4th 
November, which was afterwards, on ths pursuer's motion, 
prorogated to the 20th Koyember. The pursuer perilled h« 
ease on the dflfeader's oaib, and jeiatdima with W iflM^ 
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Ingij. In thoie droamsUnoee the Sheriff ii of opinion that 
lh«n an no gronndi on which * decree in ahaence can be pro- 
umobd, and that the defender having fuled to appear and 
dapone, the Interiocator appealed againat is well founded. 
Ad, Chabus Welch. AU. Thomas DAViDSoir. 



21bs Auoubt, 1863. 

BHEBIFF GOUBT, QLASGOW. 

(Mb SHiBm Bill.) 

Vtmn, Jan., whom faUing, Woodside and Trench, 
oompeting for tha TnisteeBhip in the Sequestration of 
Thomas Bachan, sometime wood merchant in Glasgow, 
BOW oommisBion merchant, residing there. 

Fenonal Objections repelled— Bill Stamp.— OZ|;«c(ion 
to bill stamp stutained. 

h ihii competitfon SherJ£P Bell pronounced the fdUowing 
jod^iment:— 

Havioff oooaidered the notea of objeotiona for Wilfiam 
Xvdia^ Jnn.y aoooontant, Glaagow, whom failing, Archibald 
Woodaida^ aooonntant there^ and Thomaa Trench, joiner, 
6h^w, competitora for the o£Bce of tniatee on the aeqaea- 
tnted aatate of Thomaa Bachan, aometune wood merchant in 
Oh^goir, now commiaaion merchant there, and having heard 
putui in terms of the proviaiona of the Bankmptey ^otlimd 
Aet, flnda and dedarea, for the reaaona atated in the annexed 
Kote, the aald William Mudie, Jan., to have been doly elected 
tnatee on aaid aequeatrated eatate: Finda the nnaacceaaful 
ttetpatitor, IVendi, liaUe in the expenaee of the competition; 
mn an aocomit of aaid ezpenaea to be given in, and remita 
the Muoe to the auditor to tax and report, and decema. 

NoTi.— At the meeting for the election, the votea for 
Uodie, whom failing, Woodnde, amounted in valae to the 
mm of £227 9a, and thoae for Trench to the aom of £144 11a 
U, giving the former an apparent majority of £82 17b 6d. 
la the note of objeotiona for Trench, a peraonal diaqualification 
h itated agaanat ^adie, which waa not broaght forward at 
tha meeting for election. Hia ineligibility ia aaid to arise 
from hia having been employed three or four yean ago to 
may thzoagh an arrangement with the bankrapt*a creditora, 
ttd from hia having failed to acooant for the fanda received 
fay him for thia purpNoae. Bat in anawer to Uiia, there waa 
pndaced by Mr Mndie a regularly-execated diacharge, exon- 
•nting and discharging him of idl intromiaaiona whataoever 
had by him vrith the meana and eatate of the bankropt, and of 
iSactB done by him aa truatee for behoof of the aaid creditora. 
^ diacharge, therefore, obviated the personal objection. As 
ngarded the votes, the objector, Trench, departed from hia 
ohjeetion to the vote of Charlea Mabon, claiming for £113 11a 
U. but wonld have been entitled to a diligence to inatruct lua 
ohjeotiona to the votea of Adam Morton £ Co., David Ander- 
>on k Co., and Jamea Banten & Co. The cumulo amount, how- 
ler, of tiieir daima, induding the claim of A. & J. Stewart 
br £20 13s 2d, which waa held bad in reapect that it was 
for a debt vouched only by a prescribed acooant, amounted 
only to £112 6a, whilst there falla to be deducted from the 
vota for Trenclk of John McDonald, Bougvie, being hia only 
npporter, and claiming for £144 11a 6d, the aum of £47 17a 
lOd, in reapect that the bill produced aa the voucher for that 
amoont waa null and void under the provisions of the Stamp 
Act 17th and 16th Vict, cap. 83, it being impieaaed with too 
bw a atamp— namely, a atamp of the v^ue of aixpence, in- 
itead of ninepenoe. Thia reduction from the value of IVenoh 
vuaad Modie'a majority to £130 15b 4d, ao that even if 
^Wch's objecticms had been auatained to their fuU extent of 
£112 68, Mudie would atill have had a majority of £18 9a 
4d, iQ that it was unneceaaary to go fSarther into aaid objeo- 
tiona. 

For iflMfte—OLIFHANT & MliABIN. 

For rrenoA— John Stbaohait. 



25th August, 1863. 

SEHBIFP COUBT, AIBDBIS. 

(Shibiftb Sib A. Auson axl Loqib.) 

J. D. Benton v. John Graiq. 

Title to Soe. — A Joint disponee raised an action in hit 
own name against the disponer of heritable subjects for 
alleged rents for their occupation'-Held that he had no 
title to sue individually^ and action dismissed. 

Heritable Secority — Caationer. — Certain heritable sub' 
jects were conveyed ex fetcie absolutelyy but really in 
security of certain obligations to be come tinder, the 
disponer meantime continuing in the occupancy* No 
action ofmaills and duties was raised by the disponers. 
Jn an action against the disponer by one of the dis" 
ponees for rent of the heritable subjects^ held that the 
action was incompetent^ and dismissed. 

This action was raised for recoyery of (1) £200, the 
rent of a cottage at Moffiit Mills, occupied by tbe 
defender, at the rate of £40 a year, from Whitsunday, 
1857, to Whitsunday, 1862; (2) £125, the rent of 
another cottage at Moffat Mills, occupied by the de- 
fender, or others under him, at the rate of £25 a yeucii 
from Whitsunday, 1857, to Whitsunday, 1862, which 
two sums, with interest, amounted to £861 lis dd, 
which several sums, in name of rent for the two cot- 
tages, were moderate and reasonable. It appears, by 
a disposition in 1857, the defender conveyed the cot* 
tages to the pursuer and Mr Meason, in consideration 
of the disponees having obtained and guaranteed a loan 
of £2000 from the Western Bank in December, 1855, 
by a joint acceptance to the bank. The bill was re- 
newed from time to time. The defender having become 
bankrupt, the bill was ultimately retired by the pursuer 
and Mr Meason ; the pursuer, for his share, having paid 
£619 15s 2d, which, with interest up to June, 1862, 
amounted to £704 10s 6d. A clause in the summons 
was to this effect: — '^The pursuer being bound always 
to hold just count and reckoning with the said John 
Meason for an equal share of whatever sum or sums may 
be recovered by him from the defender." The pursuer 
became bankrupt after the defender, and was discharged 
on a composition of 6s per pound. 

The record was made up by condescendenoe and 
defences. 

The pursuer pleaded— (1) That the two cottages 
referred to in the summons having been conveyed and 
made over by the defender to the pursuer and the said 
John Meason, conform to disposition of date the 24th 
day of June, 1857, and instrument of sasine following 
thereon, and said two cottages having been occupied by 
the defender from Whitsunday, 1857, to Whitsunday, 
1862, he is bound to pay the rents thereof; (2) The 
pursuer being always bound, and having offered to hold 
just count and reckoning with the said John Meason 
for whatever sums the pursuer may recover from the 
defender (the said John Meason being the father-in-law 
of the defender, and conjunct and confident with him), 
the pursuer is entitled to payment of the sums, foor 
which decree is craved, with expenses. 

The defender pleaded— iVeZtmmary—(l) The deed 
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Hbelled on, not bemg dnl^ itamped, cannot be made the 
Ibandation of action, or be looked at in judicio. (2) Tbe 
right, if any, held by the pnxBaer under that deed being 
that of jdnt-digponee with John Meason, and to the sor- 
▼ivor or longert liver of them, and the said JohnMeaaon 
being ttill in life, it is not oompetent to the poiBaer to 
proceed with any action at Us own aeparate instance 
imder that deed. (8) The ponraer not having oonsti- 
toted the alleged claims against the defender in connec* 
tion with the cautionary obligation, in respect of which 
the conveyance in secority is said to have been granted, is 
not entitled to proceed with any action for rendering that 
secority effectual to him. (4) The action, even if other- 
wise oompetent and regular, iidls to be dismissed, in respect 
of no specific description of the debt, in security of which 
the subjects in question are said to have been conveyed 
to the pursuer and John Meason, and also of the specifi- 
cation of debt given in the summons not bemg conform 
to that contained in the deed founded on. (5) The pur- 
suer not having, by action of maills and duties, or in any 
other competent form, entered into possession of the sub- 
jects refisrred to in the libel, is not entitled to proceed as 
he is here attempting, by a petitory action, to recover 
the rents of these subjects; and (6) separatimj the deed 
founded on provides that it was only in the event of the 
defender failing to relieve the pursuer and Mr Meason of 
the obligation therein refSBrred to, as having been come 
imder by them for him; and, it not being alleged that 
the pursuer and Mr Meason have hitherto entered into 
or taken legal proceedings £ar entering uponposMssion of 
the subjects thereby conveyed, it is incompetent for the 
pursuer, and would, in an action of maills and duties at 
the instance of the pursuer and Mr Meascm, be incom- 
petent to conclude against the defender for payment of 
the rents of the said subjects for terms anterior to the 
date of the action for recovery of them; and all the rente 
he claimed being for terms anterior to the date of the 
present action, the same will &U to be dismissed accord- 
ingly, Jiiert^«— (7)Thepur8uerandhi8Joint-dispon6e,Mr 
Meason, not having been infeft on the disposition founded 
on previous to the real right in the subjects in question 
. being vested in the trustee on the defender's sequestrated 
estate, any right otherwise competent to the pursuer and 
Mr Meason to the subjects in question was thereby com- 
pletely cut down. (8) By the defender's discharge u^der 
the sequestration, to which the pursuer was a consenting 
party, the defender and any estate bebnging to him were 
thereby discharged and relieved from the debts and obli- 
gations previously lying against them. (9) By the 
arrangement entered into with the pursuer at the time 
of the defender granting him the bill for £120 above 
referred to, the pursuer is barred from making any claim 
against the defisuder or the property belonging to him in 
respect of any payments said to have been made by the 
pursuer to the Western Bank on account of the defender. 
(10) Even could any claim now lie at the instance of the 
pursuer, or any one as in his right, against the heritable 
estate which belonged to the defender at the date of his 
sequestration, it could only be under deduction of the 
sums referred to on record, of which the pursuer was 
bound to relieve the Springbank Coal Ck)mpany and the 
partners thereof, and after judicial ascertainment of a 
balance being due to the pursuer. (11) Farther, the 



pursuer, before entering into posBession of the salyeota 
refeived, to would be bound to obtain the defender's r^aii 
from all personal claim by Mr Towers-Clark, as heir snd 
successor of Dr CUurk, of the debts, principal intereik, 
and &u-duties referred to on reccxd. (12) Thadafender 
not deriving his right from the pursuer, and not bemg 
tenant in the sulgeots referred to, is not liable, in the 
sums claimed from him as rents, for these sqbjeoti in ysui 
now byegone; and the rents claimed are at any rate «• 
travagantiy stated. (13) Generally, the defender fUb 
to be asMilaied, and found entitied to expenses. 

To meet the second preliminary plea for the defender 
the pursuer raised a supplementary action, calling Cnig 
and Meason as defenders. The condumon against Cnig 
was merely formal— that against Meason was, ** to he or- 
dained to compear in this process, to hear and see judg- 
ment for payment of the said sums concluded for, giren 
in favour of the pursuer with expenses, against tbe nid 
John Meason, in the event of his opposing the oondnaaoi 
of this summons, (the pursuer having, in said prenooi 
action, and in the present action, bound himself to hold 
just count and reckoning with the said John Meason for 
whatever sums he may recover from the said John Craig.*) 
Both parties entered appearance, Craig adopted and re- 
peated hiadefences in the principal action. Meason sab- 
stantially adopted and repeated the second preliminaiy 
plea stated for Craig. 

By Ihterlocuton pronounced of the same date as thou 
which follow, and for the same reasons, this action wu 
dismissed by both Sheriflb, the defenders asaoilsed, and 
found entitled to expenses. 

Tbe record was then ckned, and parties* proouiaton 
having been heard, the Sheriff-Substitute pronoanoedtln 
following Interlocutor: — 

Having heard parties* procurators on the closed reoonl 
and made avizandum, Finds, from the statementB sad 
admissions on record, 1st, That the defender, in tlie 
month of December, 1855, obtained a loan of £2000 firooi 
the Western Bank of Scotland, on the securi^ and oUi* 
gation of the pursuer, and of John Meason, uoalmaster, 
Springbank Coal Company, by Airdrie, in conformitjr 
with which arrangement the defender, along with the 

Csuer and Meason, granted their acceptance to said 
k for £2000, and which acceptance was renewed from 
time to time by the parties. 2d, That said acceptanoa 
were subscribed by the pursuer and Meason on the ex- 
press condition that the defender should convey to them 
his whole means and estate in security and relief of the 
above obligation come under by them for his behoof. 3d, 
That in implement of said obligation, and on the narratire 
thereof, the defender, of date 24th June, 1857, no price 
being paid or money advanced by the disponees at the 
time, conveyed to and in fkvour of the pursner and 
Meason, and to the survivor and longest liver of them, 
inter aZta, the two cottages referred to in the sammonBf 
and the rent of which forms the subject of the preeeot 
action. 4th, That said conveyance in favour of the 
pursuer and Meason contains clauses providing and de- 
claring that in the event of the di^Kmer^s fedlore to 
relieve his disponees d the obligation come under Iqr 
them for his benoof, and of their entering into posnesi^ 
of tiie subjects thereby conveyed to them, they shall be 
bound to relieve him of the &u-dnties, and ptfform the 
whole preslations incumbent on him by the titles, and 
also to hold just count and reckoning with him for th«r 
intromissions imder said conveyance. 5th, That shoruy 
after the date of this conveyance, vis., on » 

the defender's estates were sequestrated under the Baai- 
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nptey Act— John Miller, accountant in Glasgow, ap- 
pointed trustee thereon — and the defender thereafter 
ffiBcharged of his debts on a composition of seven shillings 
per pound. 6th, That subsequently to the date of the 
aefender's bankruptcy, the pursuer himself was seques- 
tnted under the Bankruptcy Act, and thereafter dis- 
ohaTged on a composition: Finds that, in this state of the 
fids, the pursuer has brought the present action against 
tlie defender for payment of two hundred pounds, as the 
rent, at the rate of forty pounds a year, of one of said 
cottages situated at Moffat Mills, occupied by the de- 
fender from Whitsunday, 1857, to Whitsunday, 1862, 
and of one hundred and twenty-five pounds as the rent, 
at the rate of twenty-five pounds a year, of the other of 
said cottages occupied by the defender or others under 
bim for the same period, amounting together, with 
intffest, to £361 lis 3d; Finds that it is not alleged by 
tte pursuer that he and Meason jointly, or that he 
iodividaally agreed with or let to the defender said 
oottBges during the period embraced in the present 
action, or any part of it, but, on the contrary, that he 
aters, in the conclusions of his summons, that said sums, 
in "name of rent for the said two cottages, are moderate 
aod reasonable sums for the defender to pay for the use 
and occupancy thereof for the foresaid respective periods:" 
Finds that, annexed to said summons, there is a state of 
debt bringing out a sum, with interest to first June, 
dghteen hundred and sixty-two, of seven hundred and 
four pounds two shillings and sixpence as having been 
paid by the pursuer to the KquicUtors of the Western 
Bank to account of the two tiiousand pounds bill for 
vlrieh he and Meason were obligants to the said bank 
for defender's behoof: but Finds that there is no evi- 
<ieQoe, and the pursuer does not aver that he has consti- 
toted said debt or any part of it against the defender or 
Iffl estate: Therefore, and for the reasons assigned in 
tie subjoined note, finds that the conveyance by the 
defender to pursuer and Meason carried no absolute 
indefeasible right to the cottages in question, but was a 
Kaveyance in security and relief of such sums as these 
patties might afterwards be called upon to pay under 
tier joint obligation to said bank: Finds, in point of 
lav, that when a cautioner takes a conveyance of this 
kind from the principal obligant to heritable subjects 
belonging to the latter without entering into possession 
hr mulls and duties, and without even specially agreeing 
for a rent to be paid for the subject during the possession 
uul occupancy of the cedent, he has no right to call 
open the disponer to account for said rents anterior to 
tbe date of bis so entering into possession or agreeing 
vith him to pay rent: Therefore sustains the fifth and 
sixth preliminary pleas in law for the defender, assoilzies 
liim from the conclusions of the action : Finds the pur- 
sier h'able in expenses, allows an account of the de- 
fender's expenses to be given in, and, when lodged, 
wmita the same to Depute-Clerk of Court, as auditor, 
to tax and report, and decerns. 

Note. — ^This is an action of a novel nature, as may be 
gathered from the preceding findings. There are various 
other pleas stated in defence of a formidable character, 
npon which the Sheriff-Substitute has given no opinion, 
^<>n8idering the pleas he has sustained, pleas that cannot 
M got over. 

The objection on the score of stamp is not without 
difficulty. Assuming that the disposition in security by 
the defender to the pursuer and .Meason did require an 
adyalorem mortgage stamp, the Sheriff-Substitute is of 
opmion that he was not bound to have sisted the case 
lentil it had received the proper stamp; seeing that after 
it was so stamped he would still have considered himself 
^nnd, on the pursuer's own showing, to have assoilzied 
the defender on the pleas now sustained. 

Another very formidable plea for the defender was, 
^t the pursuer and Meaaon were joint proprietors under 



the conveyance in question, and that one of such pro- 
prietors could not pursue an action for payment to him- 
self of the whole rent of the subjects without the concur- 
rence of his co-proprietor. To obviate this objection, 
the pursuer has introduced a clause into the conclusion 
of his summons, that he shall be bound to hold just 
count and reckoning with Meason for an equal share of 
whatever sum or sums may be recovered by him from 
the defender; and, further, he has brought a supple- 
mentary action against the defender and Meason, con- 
cluding to have Meason ordained to compear in this 
process to hear and see judgment for payment of said 
sums given in favour of the pursuer. The Sheriff-Sub- 
stitute would have had great difficulty in holding that 
the objection to the want of Meason's concurrence could 
have been thus got over, but he has not disposed of the 
point, seeing that he could have been assoilzied from the 
action if it had proceeded at the instance of the pursuer 
and Meason jointly, in like manner as he has now done. 

The pursuer cannot maintain that the cottages — ^the 
rent of which is now sued for — ^became the absolute 
property of the disponees. The defender was owing 
them nothing at the date of the conveyance. They paia 
him no price or consideration money, and advan(^ no 
money under their cautionary obligation for at least two 
years after its date. There cannot be a doubt that 
during this period the real and true ownership was in 
the defender at first, and in his trustee during hia 
bankruptcy, the disponees* right only coming into play in 
the event of the defender's fiEdlure to relieve them of then: 
obligation for him, and, as a consequence of that failure, 
of their entering into possession of said subjects, they 
could not therefore have entered into possession until 
they had either paid the debt for which they had become 
bound, or been distressed by diligence for payment, 
Ershine^ B. 2, T. 8, S. 35, or otherwise until poraession 
had been ceded to them by their cedent agreeing to 
possess as tenant under them. But the pursuer does not 
aver that even yet Meason and he jointly, or a judicial 
factor for them, have raised an action of maills and duties 
for the purpose of giving them possession, or that the 
defender has ever agreed to become their tenant and pay 
them rent. 

The case of RaUton y. Muirheady 20th June, 1834, 
F. C. ▼. 9, p. 401, was a stronger case than this for the 
heritable creditor, seeing that he had obtained decree of 
maiUs and duties against the tenants of the property, but 
he afterwards allowed a firm, of which his debtor was 
the sole partner, to take possession of the subjects. The 
Lord Ordinary (Corehouse) found that the heritable 
creditor having failed to instruct that his debtor entered 
into possession in virtue of a special agreement by 
'^ which he had become bound to pay a yearly rent to the 
respondent,'' that he was not entitled, under his decree 
of maills and duties or sequestration, to interdict a 
poinding at the instance of a personal creditor against 
the debtor, and the Court unanimously adhered, the 
Lord President remarking, "The respondent admits that 
he cannot make out the allegation upon which alone his 
claim could rest^ viz., that Russell, or Russell & Co., 
were his tenants, multo magis^ it must be held that a 
party holding an heritable security in relief of a caution- 
ary obligation, who has neither constituted his debt nor 
entered with possession, cannot deal with the owner as a 
tenant, and call upon him to account for arrears of an 
assumed rent spread over a course of years." 

Parties are also referred to the case of Clark v. Ross^ 
20th Dec. A bondholder having advertised the subjects in 
his bond for sale, and the borrower being in the natural 
poeaession of the subjects, they were, after various ad- 
journments, sold on 12th June, 1835, with entry to the 
purchaser as at the preceding Whitsunday. The pur- 
chaser thereafter raised action against the borrower for 
payment of the half-year's rent from Whitsunday till 
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Hartinmas, and obtained decree, bat, in that case, the 
^LjDoser hod, more than fortj days before the term of 
Wnitsunday, 1835, written to him requiring him to 
remoYe at or before Whitsonday, and i£oald he remain 
after that time, intimating that he would hold him 
liable in a rent of £25 for the houae he occupied, to 
which no answer was returned. It mar therefore be 
assumed as fixed law, that where a propnetor continues 
in the natural possession of his property after having 
disponed it in security, that the character in which he 
occupies cannot be dealt with as that of tenant until 
the disponee has taken some steps to constitute the 
relation of landlord and tenant between them. 

This Interlocutor was appealed, and, after a bearing, 
the Sheriff pronounced the following judgment: — 

Having heard parties* procurators under the pursuer's 
appeal upon the Interlocutor appealed against, closed 
record, and whole process, for the reasons stated by the 
Sheriff-Substitute, as also those contained in the foUowiog 
note, adheres to the Interlocutor appealed from, with this 
variation or declaration, that the present action is dis- 
missed merely with expenses, and that all competent 
action is reserved to the pursuer for establishing his 
right to the rents sued for, and the defender's defences 
there against, as accords, quoad uUra^ dismisses the appeal 
and decerns. 

Note.— -The Sheriff does not concur in all the findings 
of the Sheriff-Substitute contained in the Interlocutor 
under review, but he agrees with him in the oonclnsion, 
that there are insurmountable difficulties in the way of 
the pursuer's claim, as laid in the present action. It is 
not an action for rent, nor does it libel on an agreement 
or lease for rent. What the summons alleges is, that a 
loan of £2000 was granted by the Western Bank to the 
defender; that in security of the advance, the pursuer and 
another party, Meason, signed a bill to the bank; and 
that in relief and security to the pursuer and Meason of 
their obligation to the bank, the defender, Craig, executed 
in their favour the disposition produced. No. 6/2, dated 
24th June, 1857. The summons then alleges that the 
defender has occupied two cottages which were conveyed 
by the disposition to the pursuer and his co-obUgant, 
lileason, since 1857, and concludes that the defender 
should be ordained to pay a reasonable sum in name of 
rent to be fixed by the Court for the occupation of said 
cottages. On the other hand, the defender maintainB 
that it never was intended that the subjects should be 
occupied by him as tenant, or that he should pay rent, 
and that the disposition was a mere security for the 
eventual repayment of the sum borrowed from the bank, 
and for which the pursuer and Meason became bound, 
and that the demand for rent is a mere afterthought 
entirely at variance with the intention and understanding 
of parties. 

Without entering into the consideration of the various 
pleas maintained for the defender, it appears to the 
Sheriff that there are two insurmountable difficulties in 
the way of the present action as laid, which must 
necessarily lead to its being dismissed. The disposition 
libelled on is a very peculiar one, for while on the one 
hand it contains the usual and well known worcls of style 
disponing the property from the grantor, " AmVaWw and 
irredeemably,'' to and in favour of the pursuer and 
Meason, there are other clauses in the deed which seem 
to show that it was the intention and meaning of the 
parties that it was granted in security only; probably, 
however, as the disposition in the ruling clause, the 
disposition must be held to be absolute, although in- 
tended as a security only. But in either view an 
insm-mountable difficulty still arises. If the conveyance 
18 to be held as an absolute disposition in consequence of 
the terms of the dispositive clause, then, as the dis- 



position 18 in fkvour of the puisoer and John Meuon 
joisitly^ihe property being in the two disponees jobtly— 
an action for the rent of the subjects conveyed or its 
equivalent must of course be in the name of hoth. T^ 
clause introduced into the summons, that the parsner 
sh^l be held bound to hold just count and re^oning 
with his co-disponee, Meason, for the half of any bqiq 
received, can never validate an action at the instance of 
any one joint proprietor against a party alleged to he 
indebted to both jointly. If, on the other hand, the 
conveyance, notwithstanding the absolute dispoeitiTe 
clause, is to be held as a disposition in security only like 
an heritable bond, then to support such an action as the 
present, which must also be at the instance of both dirooneea, 
it is in addition necessary that the disponees should eitiier 
have been via facti — ^in possession of the subjects for 
which rent is claimed, or by a decree of maills and 
duties, or decree of a competent Court, ordaining the 
defender to cede possession. In either view, an insur- 
mountable difficulty arises. If the pursuer's co-disponee, 
Meason, improperly refuses to concur in any sach action, 
he may possibly be liable in damages, but it is not hjvi 
loci to determine any such matter; as little can it remedy 
the matter for the pursuer to say that he has brongfat a 
supplementary action against the defender and Meason, 
concluding that Meason should be ordained to compear 
and hear and see judgment pronounced in the action for 
payment of the sums concluded for in this action, seeing 
the Court cannot compel a party to compear in a procesB 
in which he might have an interest as pursuer, if he does 
not choose to appear and insist in it as a party. 
Act. T. C. Young. AlL D. LocraiKT. 
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(Shsbiffs Sib A. Auson and Bsll.) 

James Fatsbson v, Sobxi Jex Lono. 

Master and Servant— Fersonal Injury— Damages.— i 
hoy was employed about a machine by which he smtmed 
serious bodily injury. He was taken to an infirmary^ 
and a/ier a time was dismissed ^^ cured." SixUeH 
months after the injury had been received, the hoy died. 
In an action by the parents for damages — HeU that 
from the length of time which had elapsed between ik 
injury and the death, and it not having been proved thct 
the injury was the cause of the death, action dismissed. 

This was an action for reparation, damages sustained 
and to be sustained, and for solatium due, by and in 
consequence of the death of the pursuer's son, alleged to 
have taken place in consequence of injuries received by 
him while employed in the defender's works, Doke 
Street, Glasgow, tending the working of a spaling or 
planing apparatus driven by steam power, and then 
under his care and management, and which apparatus, 
with the steam engine and gearing connected therewitii, 
were not of proper construction and in good working 
order. 

After a proof, and parties' procurators heard there(ffl» 
and on the whole record, the Sheriff-Substitute pro- 
nounced the following Interlocutor: — 

Having heard parties' procurators, and resuined «nnd«[* 
tion of the proof, productions, and whole prooeaB, Hada tt« 
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it mn admitted for the punaer at the debftte^ and the mode 
it which the BnnimonB is framed iiiBtructs that unless the 
dMih of the puisner's son Robert is shown to have been occa- 
ODDsd by the injury his right hand received when employed 
at the defender's planing or spaling machine, no damages are 
reooTerable in this action of assythment: Finds that the injnry 
vu received on the 1st Jane, 1859, and was of the character 
' denibed in the excerpt from the books of the Boyal Infirmary, 
Ka 8: Finds that the injury made it necessary to amputate 
ibe light hand and part of the fore-arm under the elbow: Finds 
tfait the operation was successf nlly performed, and Robert 
A^non, who was at that time 10 years 11 months of age, 
iBi dismissed "cured" from the Infirmary on the 29th of 
Joty, 1859: Knds Uiat Paterson then returned to the defen- 
der's employment, and continued in it as gatekeeper and mea- 
Mge boy, getting the same wages as formerly, till the 24th 
Jaosry, 1860: Finds that he was withdrawn by his parents 
It thst date, in order that he might be sent to school, which 
be stteoded for about two months, and then ceased to do so, 
in oomequenoe of an abscess breaking out in his neck, aooom- 
puied with a general derangement of oonstitntion: Finds 
tint s second abocess afterwards broke out on his forehead, 
lod his health continuing gradually to decline, he died on the 
ttd November, 1860: Finds it proved'by the concurring testi- 
Bflsy of at least four witnesses, that dining the time he was 
in the defender's employment after coming out of the Infirmary, 
htereoQ appeared to be as well as he was before the accident^ 
''kalthy and in good spirits:" Finds that the pursuer has 
Itionelf deponed, and his wife concurs in the deposition, " We 
did not observe that his general health fell off mach till the 
liegimiing of the year I860:" Finds farther, that an action 
mi raised by the pursuer in March 1860, "as guardian and 
idministratw-at-law" for his son, claiming damages for the 
Ion of the hand and fore-arm; but no averment was then 
made that his son's health had been permanently affected and 
i^oredbysaid accident, and Robert Paterson himself, who 
mg examined as a witness at a diet in that action on 23d 
^J, 1860, made no statement to that effect: Finds that the 
pDHoer's witness, Alexander Paterson, M.D., who paid tho 
deoeised a professional visit in September, 1860, depones that 
iiehad a scrofulous look, and, as far as he could judge, had a 
MTofalons constitution: Finds that the pursuer's witnesn, 
Bobert Steven, surgeon, who saw the deceased in July, 1860, 
nd again shortly Irafore his death, depones that he is certain 
tbe abscess in the neck resulted from caries, and "that he 
had no means of truly judging whether the accident was the 
oon of death:" finds that the only medical witness adduced 
^ the pursuer who states that to be his opinion is Robert 
^Sements, surgeon, who depones thaf he suspects the wrench 
v^ Paterson'fl arm had sustained at the time of the accident 
had afieoted some of the muscles of the neck, because an ab- 
loea arose in the neck, and Paterson after this sank and never 
i>Qied, and died of a general decline: ** Finds, on the other 
hand, that the defender's witness, William Lyon, M.D., has 
^tpooed— "Assuming that Paterson returned to his work 
(ifter leaving the Infirmary on 29th July, 1859,) and continued 
*t it tin the end of January, 1860, and seemed in his usual 
Mth, and that thereafter an abscess appeared in the right 
fiide of hii neck, followed by another some time afterwards on 
his forehead, and that he ultimately died on 22d November, 
1860, sfter having beeen confined to the house for three 
Bionths, and that he had a scrofulous look, I would not con- 
nect the death vrith the previous injury to the arm if the boy 
B»A really perfectly recovered from its effects; " and the witness, 
Jam«a Paterson, M.D., concurs in this testimony, and adds, "I 
voold not expect an accident, followed by immediate amputa- 
tion of the arm, to affect the general health:" Finds that the 
^tnaas George H. B. Macleod, surgeon, depones that caries 
of the vertebne is a peculiarly scrofulous complaint; that a scro- 
^08 abscess is more common in the neck than any other part 
of the bodv; that if a wrench of the arm occasioned an abscess 
<& the neck, it would appear in a much less period of time 
^ ax months; that an abscess on the forehead could not be 
ooasioned by any such wrench; that there is no connection 
between the muscles of the neck and of the arm; and that if 
Palereoo's health was re-established after the acddent he (Dr 
oadeod) would not attribute the death to the accident: Finds 
wat the wdght of medical testimony is thus against the belief 
ttat the aoddent was the cause of the death, and this testimony 
« oonoborated bj the real iiaots of tho case, the most impartaat 
If vUA^ Ihftt ih« doomtd WW to lya appMnoiof la hit uia«l 



health and spirits for six or sevcm months after July, 1859: 
Therefore, finds the leading averment, on which the claim for 
damages is founded, not proved: Finds it consequently un- 
necessary to pronounce any deliverance on the other parts of 
the case, and assoilzies the defender, on the ground above stated: 
Finds the pursuer liable in expenses, allows an account thereof 
to be given in, and remits the same to the auditor to tax and 
report, and decerns. 

The pursaer appealed, and after a hearing the Sheriff 
pronounced the following judgment: — 

Having heard parties' procurators, under the poxsuer's appeal 
upon the Interlocutor appealed against, and oonsidereid the 
proof adduced and whole process, adheres to the Interlocutor 
appealed against, upon the merits, for the reason stated by the 
Sheriff-Substitute; as also, those in the foUowing note; But, in 
the whole circumstanoes of the case. Finds no expenses due, 
and reserves all competent action at the pursuer's instance, as 
representing his deceased son, for the injuries done to his son 
by the machine in question, irrespective of his death, and his 
being thereby prevented from earning his usual wages, or 
other loss or damage thereby sustained, and to the defender 
his defences there against, as accords, and quoad fUtra dis- 
misses the appeal. 

Note. — It is not without regret that the Sheriff feels him* 
self constrained to adhere to the Interlocutor under revieWi 
which finds that the death of the deceased has not been 
proved to have been connected with or caused by the injuries 
he received while in the defender's employment; because, on 
the other branch of the case, which relates to the alleged 
neglect of the defender, in regard to the machine by which 
the deceased was imured, the case of the pursuer appears to 
be sufficiently established. The SheriffiSubstitute has not 
gone into that point, nor was it necessary that he should do 
so, but both points were discussed before the Sheriff, and his 
opinion is adverse to the defender on the first point, but in hia 
favour on the second. 

1. The material facts on the first point are—that the pur- 
suer's son, a boy at that time of ten years of age, was put to 
watch a going machine driven by a steam-engine, without any 
person of experience or more mature years to direct or assist 
him in his duties. There were other boys similarly employed 
at a little distance, but they were about the same age. Had 
the machinery been in proper order, the employment was not 
attended with danger, but if the machinery was not in proper 
order, the duties of the boy became very hazardous. The 
effect of the machine not being in good going order was to 
make it occasionally stop, and when it did so, it required to be 
set in motion again by the boy standing up and reaching out 
his hand to get hold of a chain, by puUmg which the machine 
could be thrown into gearing. All the witnesses concur in 
saying that such an operation was hazardous to any person, 
but it would be especially so to a boy of 10 years old, as he 
could not be expected to have coolness and presence of mind 
suffident to perform the hazardous operation without being 
caught by the machinery when again put in motion. In 
point of fact, the deceased boy says that it was in that way 
his hand was caught by the machine, and so lacerated that 
his arm required to be 'amputated. This is not a case to 
which the principle established by the BartonshiU case ap- 
plies, that a master is not liable for the injuries done by one 
workman to another workman. There is no second work- 
man in the case here at all. The injury arose &om a boy of 
tender years being put to work whidi had beoome hazardous 
from the master not keeping the machine which caused the 
injuries, and where the work was performed, in proper order. 
It is clearly a case, therefore, where the injury arose from 
defective organisation, in which case the Lord Chancellor 
expressly stated in the BartonshiU case the master would bo 
liable. 

2. But when we come to the second point, viz., whether 
the boy's death can be traced to the injuries sustained by 
him, i^M case is by no means so dear. Hie material fac^ 
here are: That the iiguries were sustained by the boy on 1st 
June, 1859, and that his death did not occur until sixteen 
months afterwards. After being hurt> the poor boy was 
taken to the Infirmary, where his arm was amputated twice 
over, and after being kept there for two months he was dia- 
missed as "oured.''^ It appears, however, that he was not 
oomplet^ly oar^d, fcr h« oontlaatd, down to th« tim« of U« 
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death, to call once a week upon hU father^s ordinary medical 
attendaot, Dr Clementu, from whom he got strengthemng and 
tonic mei^nei. He was taken with great propriety by hU 
former master, the defender, back into hii empby; made 
■ometimes to attend at the gate, and sometimes to go messages. 
He appears, however, to have been of a scrofulous oonstitn- 
tion, and although the people at the defender's work say he 
looked as healthy as ever and seemed quite well, yet in reality 
his health was rapidly declining for about a year after he had 
received the injuries; swellings and suppurations appeared in 
his neck and forehead, which were never cured. The opinions 
of the medical witnesses are at variance as to whether his 
death can be ascribed to the injuries received by him from the 
machine sixteen months before. Whether it did so or not de* 
pends on the question, whether in the interval between the 
injury and the death he had " quite leoovered" from the 
effects of the wound. The weight of the medical evidence on 
this point seems to lead to the condusioB that he had quite 
recovered, and, in the face of that evidence, the Sheriff does 
not feel inclined to give effect to a lingering suspicion — if be 
trusted only to his own judgment he would have—that the 
death was owing to the combined effect of the serious injury 
inflicted on the arm and a constitution inclined to scrofulous 
weakness. It is very possible that may have really been the 
case, bat in the face of the distinct medical evidence of com- 
plete recovery, the Court has not the power to give it effect in 
judgment, especially iKMt tantum temporU. 

AeL J. Maxtov. AU. T. G. Wright. 
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James Galloway, Merchant in Glasgow v, JoKATnAN 
Ranken, Writer in Glasgow. 

Corporation— Contract.— T^c Faculty of Procurators of 
Glasgow^ as a Corporationy has power by a majority to 
make hyeAaws which are binding on allits Members. 

Conveyancing — Table of Fees — Writ by Progress. — 
Subinfeudation was strictly prohibited in an original 
feu charter. On a transmission of the property^ a 
former vassal being still in life^ a writ of confirmation 
was applied for and obtained. The superior's agent 
was member of a Corporation whose Table of Fees pro- 
vided tJiat ^^ where there is only one transmission since last 
entry y and a vassal in life, one Jialf only of the above 
fees'* was chargeable^ the agent contending (l)y That in the 
circumstances the writ was virtually an origitial writ, and 
not one by progress, and that he was entitled to charge 
accordingly; (2) TJiat he was not bound by the Table 
of Fees. Held, (1), that the writ of confirmation was 
a writ by progress, and fell under the rule quoted; and, 
(2), that the superior's agent, as a member of the 
Corporation, was bound by their Table in making his 
charges. 

Mr Gallowat purchased an heritable property in 
Glasgow, part of the estate of Blytbswood. The pro- 
perty formed a portion of a larger piece of ground which 
had been originally feued by the superior. In all the 
deeds by which portions of Blytbswood are feued out, 
there is an absolute prohibition against subinfeudation. 
Where no such prohibition exists, or where, as in 
the great ou^jority of instances, it does exist, but is 
not enforced, no entry with the superior is req,uired 



while there is a vaasal in life, so that there may be many 
transaussionB before a chartw is needed. In Blythiwood 
the prohibition against subinfeudation is rigidly enfotoed, 
and a writ is required at every transmission. After 
the recent changes on feudal forms, the Faculty of 
Froeurators in Glasgow framed a table of fees soiled 
to the altered circumstances. It provided that charten ' 
granted, while a vassal who had taken out a writ was in 
life, should be charged on a modified scale. ThedefiBoder 
in this case is a member of that body, and also agent for 
the superior (Mr Campbell) of Blytbswood; and he 
appears to haTO refused to acquiesce in this table of fees, 
in so far as it regulated the charge for writs of confimi* 
tion. Mr Ranken refused delivery of the writ unlen on 
payment of his full fees; these Mr Galloway dedined to 
pay, and he raisei this action for delivery, and co&- 
signed the fee provided in the table of the Faculty. 

The record having been closed, and parties* prociin' 
tors heard, the Sheriff-Substitute pronounced an Inter- 
locutor, in which he 

Fiads that the qaestions in dispute between the parties are, 
whether the charge for drawing the writ of confirmation 
annexed to the disposition No. 8/1 is regulated by the table 
of fees No. 11, and, if bo, whether the defender is bound by 
said table of fees, and predaded from charging any higher 
rate than that sanctioned therein: Finds, that the steading of 
ground acquired by the pursuer, under the disposition No. 8/1, 
is part of a larger piece of ground held by the Western Bank, 
under Archibald Campbell of Blytbswood as superior, in 
which piece of ground John Buchanan, late secretary of said 
bank, and who is still alive, was, as trustee for the bank, 
entered with the superior as vassal: Finds that, under tba 
head No. 14, on page 5 of said table of fees, the rates of 
charge are stated for "charters and writs by progress, and 
precepts and writs of clare constat, when the subject is an 
irredeemable right," and it is provided, in reference to tibe 
ad valorem charges therein spewed, that " where there ii 
only one transmission since last entry, and a vassal in life, oofr 
half only of the above fees is to be charged:" Finds that the 
writ of confirmatioif in question is a "writ by progress,' 
falling under the above head, and constitutes the first trans- 
mission since the last entry by a vassal still in life, namelj, 
the said John Buchanan: Therefore finds that the said taUe 
of fees sets forth the charge exigible for preparing the said 
writ of confirmation: Finds it instructed by the certified 
excerpt No. 12, from the minutes of the meeting of the 
Faculty of Procurators in Glasgow, held on the 5th Apnl* 
1859, that On said date the said Faculty, at a general meeting 
of its members, approved of the said table of fees No. 11} 
"and agreed to adopt the same as the rule of chaige for the 
members of Faculty:" Finds that, by the Boyal Charter of 
Incorporation of said Faculty, of which No. 13 is a printed 
copy, they are empowered, and it is not denied that they have 
from time to time exercised the power, to make bye-law^ 
constitutions, orders, and ordinances; and, in particular, they 
have from time to time been in the habit of fbong the chargai 
to be made by the members for professional business performed 
by them, in so far as not regulated by Act of Sederont: 
Finds that the maldng and adopting such tables of fees falls 
within the powers of the said Faculty, under its said charter, 
and the said charges, when so fixed, are binding on all the 
members in question among themselves, or with auj ^^ ^ 
lieges by whom they are professionally employed: Knds rt 
instructed by the oonmussion in favour of the defender, No* 
8/8, that he has been a member of said Faculty of Procoratai 
since the year 1840, and that, by the acceptance of said com- 
mission, he bound and obliged himself "to observe and oon^ 
form to the whole laws and bye-laws, rules and regulations of 
the ssdd Faculty at present enacted, or which may from time 
to time be enacted by the Faculty, or altered or amended, and 
to be subject to the whole obligations thereof:* Therefbi^ 
finds that, as regards the charge for preparing the writ n 
confirmation in question, the defender is bound b;^ the said 
table of fees, and is not entiUed to insist on any higher r^ 
of Ghug« than U there unctiQAed; FindithftUti«i^d<i^ 
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ibt the nto pnaoribed by ihe teble has been correctly 
Mlenbtod by the punoer, and the amount which was all 
ikng tendered to the defender, as the condition of receiving 
(kliveiy of the production. No. 8/1, has been consigned in the 
kndi of the Clerk of Court: Therefore, and under reference 
to the annexed Note, repela the defences, and ordains the 
defender to make deUvery to the pursuer, in terms of the 
eooduioM of the petition: and unico eontextu with said 
daliferj, authorises the Clerk of Court to pay over to the 
dfllniderthe consigned sum, as payment in full of his pro- 
Momd account for preparing the said writ of confirmation: 
Finds the defender liable in expenses, allows an account 
tiwwf to be given in, and remits the same to the auditor to 
tu and report^ and decerns. 

Non.— The sum at issue in this case is small in amount, 
but the principle involved is important. As regards the 
first qoestion, whether the writ of confirmation is a " writ by 
progress,* subject to axk ad valorem charge, it seems impos- 
■ble to hold it by any fair construction to be anything dse. 
Hm pUBuer is not the first vassal entered in the portion of 
ib ground conveyed to him; a prior vassal is alive, who 
atttds entered in the whole subject, so Uiat the portion of 
tiia feu conveyed to the pursuer did not fall into non-entry 
by raeh conveyance. If, as appears dew, a writ of confirma- 
tkni in the whole feu would be a writ by progress, for which 
qbIj half a<2 valorem fees would be chargeable, it would surely 
be very anomalous to hold that full ad valorem fees are 
diugeaUe for each separate writ of confirmation, if the feu 
bippens to be transmitted in several different portions. It 
ne admitted at the debate for the defender thAt the writ 
IM not equivalent to an original feu-charter. If it were 
Mitber a charter nor a writ by progress, subject to an cut 
M^onsi charge, it would fall under No. 1 of the Tables of Fees, 
vbich rtiates to "all deeds, obligations, contracts, indentures, 
ifiitnimentB, and other writings not chargeable ad valorem" 
ttd the rate payable would be much less than that which tftie 
pmoer is willing to allow. As regards the second question, 
wbether the table is binding on the defender, it is settled 
hw that a Corporation acts by the majority, and the will of 
tbe majority is the will of the Corporation, and binds the 
minority in all matters fairly within the regulation of the 
oorporation, "uii major pars ibi iotum." (See Grant on 
t^MrationSy page 68). It seems clearly within the power of 
neb a Corporation as the Faculty of Procurators in Glasgow, 
to frame a table of fees for conveyancing and general busi- 
BflM, and professional rules applicable thereto; and after such 
tible has been regularly and publicly adopted, the individual 
Bembers of Faculty must be held to have entered into a 
virtoal contract with the public, that they will, at least, not 
aoeed the professional charges set forth therein. The defen- 
der has all alongr contended that his account should be remitted 
to the auditor of the Court of Session for taxation; but cut 
toso, if he is bound by his own table of fees, and if there is 
le dispute as to the sum to which under it he is entitled! 
It was expressly ruled in the case of Neilson, Jan. 20, 1859, 
tbat» in taxing a Glasgow writer's account for conveyancing 
bodnees, it is incompetent " to apply the Edinburgh rate ojf 
fees." No auditor, therefore, could do anything else than 
>Bport what is not denied, that the sum tendered by the 
pvsaer was the sum which the Glasgow table authorises. 
K individual members of a body politic, like the Faculty of 
I^urators, could throw overboard the table of fees agreed 
to by the body, on the ground that they belonged to a dis- 
ftntient minority, on what principle would their accounts fall 
to be taxed! The auditor of this Court would assuredly not 
bejustiBed in sanctioning higher charges than those made by 
tile majority of their bretliien; and the auditor of another 
Court would be equally unjustified in applying a different 
Kale, adopted under different circumstances, by a different 
wporation, to which the maker of the account did not belong. 

This Interlocutor was appealed, and thereafter the 
Sheriff pronounced the following judgment: — 

Having heard the counsel for tho defender, and the pro- 
curator for the pursuer, under the appeal for the former, upon 
the Interlocutor appealed against and whole process, and 
having made avizandum, and considered tlie closed record, 
productions, and whole cause, adheres to the Interlocutor 
.upon both the points involved in the case for the reasons so 
distinctly set forth by the Sheriff-Substitute, and dismisses 
the appeal 



KoTS. — ^This case, although the sum at issue in it is triding 
in amount, involves principles of very considerable import- 
ance, not only to the defender, Mr Ranken, but also to the 
Snblic, and has been most ably and carefully argued both 'by 
fr Lancaster, as counsel for the defender, and Mr Wright^ 
on behalf of the pursuer; but notwithstanding aU that was so 
ably urged for the defender, the Sheriff can see no ground 
whatever for altering the Interlocutor of the Sheriff-Substitute, 
and has little or nothing to add to the reasons so distinctiy 
stated by him in support of his views on both the points 
involved in the case. On the first point, the Sheriff entirely 
agrees with the Sheriff-Substitute in holding that the writ oi 
confirmation in question, delivery of which is craved in the 
petition, is a '' writ by progress," to which the act valorem 
charge is fixed by the table of fees of the Faculty of Procura- 
tors, seeing it is admitted that it is not equivalent to an 
original feu-charter, and does not fall under the description of 
any of the deeds referred to in No. I of the table not charge- 
able ad valorem. Upon the second or more material point, 
viz., whether the table of fees adopted and passed by the 
Faculty of Procurators is binding upon the defender — one of 
the members of Faculty — and whether the defender is entitled 
to resist the demand made for delivery of the writ in question 
upon a tender made of the fees chargeable for the same under 
the Faculty table, it is evident that every Corporation acts 
by the majority of its members, and that the majority does 
bind the minority in all matters fairly within the regulation 
of the Corporation. Unless this were the law, no one would 
be in safety in contracting or dealing with any Corporation. 
There is the bye-hiws of the Faculty of Procurators in adopting 
and passing the table of fees as the rule of charge for the 
members of Faculty within the powers of the Faculty, under 
its charter, and valid and legal by the common law of the 
country. The Sheriff can see no reason for doubting that it 
is so. By their charter, the Faculty are empowered to make 
bye-laws, constitutions, orders and ordinances; and it is not 
denied that they have from time to time exercised this power, 
and, in particular, have from time to time been in the habit 
of fixing the charges to be made by its members for pro- 
fessional business done by them, so far as not regulated by 
Act of Sederunt. The bye-laws of the Faculty founded on in 
framing the "table of fees for oonveyancing and general 
business," seems peculiarly and clearly within the power of 
the Faculty to adopt. There is nothing in it which is either 
contrary to the common law of the land, or which is regulated 
either by the common law, special statute, or Act of Sederunt, 
nor in which it is beyond the power of the majority to bind 
the minority. It is a regulation as to the rates of charge to 
be made by its own members for professional business done 
by them, or matter peculiar to tiiemselves, and in which, 
beyond sdl others, tiie majority unquestionably has power to 
bind the minority. It is a different question whether a bye- 
law of the Faculty of Procurators in Glasgow, laying down a 
certain lytte of charge for oonveyancing business, could be 
held as binding on a conveyancer in Glasgow not a member 
of the Faculty; as, for example, a Writer to the Signet or 
notary public, practising and residing in Glasgow. Suffice it 
to say that it is not the case here, as the defender, Mr 
Ranken, is a member of Faculty, and by entering their body 
he became bound to " observe and conform to the whole laws 
and bye-laws, rules and regulations of the said Faculty at 
present enacted, or which may from time to time be enacted." 
When a conveyancer or law agent brings an action in this 
Court for his fees for business done in Glasgow, the auditor ia 
bound to tax his account, and the Court to discern, for the 
rates fixed by the regulations of the Faculty table of fees, if 
not regulated by special statute or Act of Sederunt. If the 
deman°d is not to be regulated and judged of by that rule, by 
which is it to be determined! Is it by the table or rules of 
the Writers to the Signet in Edinburgh! or is every case to 
be determmed on the principle of quantum meruU, and 
according as each man chooses to charge, and different rules 
applied in every case from those of another, according to the 
est- mate or notion taken of the piece of business done by any 
auditor to whom the account may be admitted for taxation! 
That can hardly be maintained; but if it is not so, by what 
rule are the charges of law agents in such cases to be 
determined! The very object of a table of fees, whether made 
out and passed by the Writers to the Signet, Solicitors before 
the Supreme Courts or Faculty of Procurators in Glasgow, is 
to prevent such variable ntee of ohaiges and principles of 
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daddoQ in cmm of thif tori u would exolnde a fixed nilo of 
bhiiiM and intiodaoe inftead a luiiroiMl plea of ntege^ vary- 
ioff in ererj case from another, and founded on no general 
nuoiple of decinon. It is a diflerent qoeetion whether the 
f'Acalty of Procurators in GUagow, or any other body, can 
render as yalid and btndiDf( upon tibe pablic, the chargee for 
any particular peoe of buiineH, how eztEavagant foever they 
mav be, by limply getting rach charges lanctioned by a 
majority of their body, the parties interested in support of 
■odi extravagant charges. In such a case, it is clear that the 
Court would not be bound to adopt any such rule; and it ie 
sufficient to say that that is not the esse that here occurs. 
It is just the reverse, for it is the case of one member of a 
Corporation asserting that he is not bound to take the fees 
fixed and adopted by the Corporation for a particular piece of 
business, and refusing to deUver up a deed to a third party, 
hot oonnected with the Corporation, even on payment of these 
fees, but who insists on having a rate of charge which is not 
sanctioned by the table fixed and adopted by the Corporation 
of which he is a member. It is a material drcumstanoe, that 
the defender admits that at the time he became a member of 
the Faculty of Procurators there was a table of fees in exist- 
ence, passed and sanctioned by the Faculty, as the rule of 
charge for its members, the first part of which contained a 
rate of charge for conveyancing business. By becoming a 
member of the Faculty, with these rules and regulations 
staring him in the face, the defender clearly homologated and 
waived all objections to them, and by the terms of his oom- 
mission bound himself to abide and conform to them, or to 
sue!) alteration or amendments thereon as may from time to 
time be enacted. In the particular dreumstances, too, of the 
present case, where the writ <« deed, the charge for which is 
now in question, is only a page«nd-a-half long, and is in great 
part composed of words of style merely, and a description of 
the deed to be confirmed, furnished to the defender, the 
superior's agent, it may well be doubted whether, if, as stated 
by Mr Wright, the pursuer^s agents the rate of charge fixed 
by the Faculty table were thrown aside, and that of quantum 
meruU taken in its stead, the charge would not be greatly less 
than that allowed by the table, and ofiered by the pursuer, 
which is £6 9s 6d, whereof only 5s is outlay for the stamp of 
the writ. 

Ad. Smith k Wbiqht. 

AIL MoiroBiXFF, Patbbsov, Fobbbs k Babb. 



11th SiFEBMBEB, 1863. 

SHERIFF COURT, PERTH. 
(Db Babolat.) 

JoHK Logib — Petitioner. 

Ceflsio Bonoram. — Cessio refused indefinitely. 

The insolvent had only one creditor, the landlord, who 
opposed the ceBsio. The facts of the case are set forth in 
the notes annexed: — 

Having heard parties* procurators, and made avizandum 
with, and considered the whole process, for the reasons set 
forth in the annexed notes, refuses the petition for cessio in 
hoe statu. 

KoTE. — The circumstances of this cessio are very peculiar, 
and not anywise favourable for the insolvent. 

The insolvent renounced his lease, and so far from reserving 
any claim of damages or freedom from rent, he expressly 
bound himself to pay the rent of the current year. The land- 
lord used no sequestration, but permitted his tenant to sell off 
both crop and stock, whidi realised £466 lis Id. This sum 
he applied or misapplied to the last farthing without even in 
the least recognising the landlord's rent» which is wholly un- 
paid. The landlord is therefore now sole creditor, and the 
tenant's assets are said to be nil. 

He states that he paid his sister Jane no less than £328 8s 
4d from the proceeds of the sale. This is made up of £70 
for seven years' wages at £10 per annum, for which (except it 
may have been the last) she had no preference, and the re- 
mainder is said to be repayment of lent cash, for which she 



had no voocher. He says he paid another sistsr £11 9iid| 
also fbr lent money and interest, for which also die bddns 
voucher. 

The first inquiry is whether the insolvent is aetuaQy m thi 
possession o( or has the power over funds; or, granting the nega- 
tive, whether he has not fraudulently applied the sune to tht 
prejudice of the landlord, his only creditor? 

The insolvent has fixed on himself the large sum of £4M, 
the proceeds of a fund over which the landlord was desdy 
preferable. He says he has paid the greater part of that nia 
to his a&ster Jane, and she has applied a portion tbenof topiD>> 
chase a cottacre, with additional snms contributed by other 
two sisters: That Jane and the other sisters had money in bank 
is proved, and without doubt the dates and the amounts drnra 
coLncide with the alleged advances to the insolvent; hot 
there was no voucher of debt granted for these advanoei, isd 
no discharge on their repayment. In any view, in t^e enai 
of bankruptcy the sisters could not have made good tbdr 
diums for the cash advances, so that the opposing creditor 
would have got full payment of his rant. Jane ooold only 
have been ranked for her wages within the years of pnecrip- 
tion, on suflident evidence that they were doe. Then ii 
therafore at this moment no proof but that the insolvent is is 
possession of the proceeds of the sales, or that his sisten boU 
them for his behoof. ' This position is mu<^ stroDgthened by 
the transaction as to the purchase of the cottage. He was the 
sole purchaser at the vendue, and after his impiisomQent the 
titie, with his express consent, was taken to the sisters. Tixen 
exists no small presumption that the price was paid from hit 
funds, or, more truthfully, from the property of the opposin| 
creditor, his landlord. This is still fiuiherBtrengthened by the 
very unusual fact of his abstaining from applying for iht 
benefit of the act of grace, under which he would have had to 
swear that he had no means to aliment himself in prison, and 
would have been obliged to execute a disposition osmisn &ohs> 
rwn in fiivour of his creditors. Under this the hmdlord miglrt 
have sued the sisters for repetition of the money admittedly 
received by them, and it is very doubtful how they could have 
retained it without evidence of debt to which it ooold haw 
been applied. Indeed, it is even open to raise that qoestioa 
under arrestment and forthcoming, so that it may be worthy 
their consideration whether even, if their version of the &eti 
are correct, they ought not to aid their brother in obtaining a 
reasonable compromise of the landlord's claim. 

But even according to the insolvent's statement of the ins* 
saction, he has committed a deliberate fraud by payin^r 
his sisters in full of tbdr alleged dauns from the proceeds i 
the farm, and leaving the landlord's daim wholly unpaid for 
the rent of the ground, the parent of the crop. If this fact 
did not warrant an indefinite refusal of the cessio, at dl erenta 
it demanded a very long period of imprisonment to atone for. 
The authorities strongly support the former rule of judgment in 
suoh cases in preference to the latter, and the Substitute has 
fdt bound to adopt that rule. If he granted the cessio, and 
suspended extract for a definite time, it might have bees 
a matter of money calculation — ^What was the price of lib^ 
to be sooner obtuned ? In the meantime, the insdvent in 
prison might be comfortably supported from his own funds in 
the hands of his sisters, and who are provided with a habita- 
tion \rith the remainder, all virtually at tibe expense of the 
landlord. 

The Sheriff-Substitute has not rdied in the least degree on 
the idle boasting of the insolvent as to his means whilst an 
an expectant of the farm, or his after-dinner exhibitions of 
wealth. But his statements, after the landlord sought to make 
good bis daim, are not entirdy to be disregarded as corrobo- 
rating his intention to set his claim at defiance, though be had 
the means within his power of satisfying the same. There 
was neither law nor sense in his setting forth his ddm of 
damoge as against the rent, because, in the first place, he 
admits in the record in his action of damages that he had 
sound advice at an early period of his tenancy that he could 
not do so, and if his claim was made good, he had ample se- 
curity for its bdng fully satisfied. 

The above judgment was carried no farther. 

Act. SKXETB. AU, FlHDLiT. 

Note.— TFfi understand that the debtor has since pur^ 
chased his liberty by a payment of ilOO to his creditor. 



SHEBtFF COUBT BEPOBTS. 



151 



11th Sepxucbkb, 1863. 
SHERIFF COURT, PERTH. 

(Db Babclat.) 



John Loois — Applicant. 

Act of Grace.— rAc limit of the dtbtor^s claim for bygone 
aliment. 

The insolvent 'in the above case of ceesio, on refusal of 
decree therein, applied for aliment; the landlord opposed, 
1st, because he had funds; 2d, that the aliment ought to 
be at the minimum rate of 3d in the day; and Sd, that 
it oonld only commence £rom the date of the award. 

The Sheriff-Substitate pronounced the following In- 
terlocutor :— 

Parties having agreed by joint minute to hold the proceed- 
iop in the prooesB of oeedo at the instance of the petitioner 
tf the leoord in this applioation, and having heard parties' 
pocontois on the motion for the incarcerator for withdrawal of 
thetliment or restriction thereof as to rate and time, and having 
Bade a?izandam with the case, refoses to withdraw the all- 
Aent or to reduce the rate thereof: but Finds that, under the 
dieiimstanoes, the petitioner is only entitled to aliment from 
tike 12ih August current, being the date of his application for 
fte benefit of the Act, and decerns. 

KoTB.— The petitioner having sworn that he has not now 
the means to aliment himself in prison, it rests with the incar- 
oentor to show the contrary. In the ceesio it does appear 
tlukt the petitioner, shortly before his incarceration, obtained 
pOBBeBBion of large sums of money, but he adds that he paid 
that money away, and in this be is corroborated by his sisters. 
It win not do to argue that neither he nor they are to be 
^bdieved. The incarcerator has not shown that the petitioner 
ii ia the actual possession of money, but merely that his sisters 
Ure money which was once his. They may have hitherto 
npported their brother in prison, but he cannot compel them 
to ccmtinae that support. In the meantime, the petitioner 
ttonot be allowed to starve nor be thrown a burden upon the 
pnnn funds. 

As to the rate of aliment, the Sheriff-Substitute has all along 
idopted the practice of giving one uniform rate of aliment 
(aipence), which prevents aU grounds of comparison and 
gnmihlmg; and as the keeper of the prisoner is authorised to 
give prison dietary at the rate of fourpence per day, the civil 
debtor has a margin wherewith to purchase anything better 
not inconnstent with prison rules. The Incaroerator's solicitor 
uged that the ininimuni of threepence per day should be 
allowed, because of the petitioner's conduct, as disclosed in the 
pnoess of oessio. But civil imprisonment not being for 
yoiAmaU but for coercion, the Substitute does not feel war- 
anted in disturbing the general rule to the prejudice of the 
petitioner. 

The third point as to time is the most difficult. Under the 
Old Scotch "Act of Grace " (which was intended for the relief 
ofbugbs rather than of prisoners) the obhgation on the credit 
tor to aliment did not oommenoe until awarded; but as some 
time necessarily intervened between the incarceration and the 
modification of aliment, which was very often opposed by the 
creditors, much hardship was imposed upon the debtor or the 
prison funds. To obviate this, the statute of 1825 required a 
oeditor incarcerating his debtor to deposit ten shillings with 
the keeper of the prison, and in the event of aliment being 
awarded, the prisoner received i^p same rate of aliment from 
the time of his incaroeration out of the money eontignedj but 
if no application was made within ikirty days, the sum 
conngned was ordered to be returned to the creditor. It 
h thus made obvious that the olneot of the statute was, 
QD the one hand, to provide a fund from whioh the aliment 
night be paid from the date of incaroeration to the date of 
Modification, and on the other hand to compel the debtor, 
1|ho atttoaUy required the benefit of the Ac^ if he desired 
WXM laliment, to apply for it withm a reasonable time. 
« he did not apply, the preaumption was he did not require 
wAttti and oe\il4 not taki the aeoMiaKY oath, II Mlowi 



that a prisoner applying any time within thirty days is en« 
titled to draw upon the consigned fund for bygone aliment to 
the extent of the fund, but no more; and if he delays beyond 
the thirty days, the consignation has been set free, and he can 
only have aliment from the date of his application. Any con- 
trary rule would lead to the absurdity that a debtor might 
indefinitely, even for years, sustain himself in prison with hia 
own funds or those of his friends, and then when applying for 
aliment the amount would — ^reckoning from the date of incar- 
ceration — be equivalent to the debt for which he was incar- 
cerated, and which he could therefore pay with the creditor's 
own money. This indeed would be a modern edition of a " nev 
way to pay old dd>ti, ** 

Both parties acquiesced in the above judgment 

icf. SxsBTE. AU. FxsnaiT, 



14th Bi^ibmbbb, 1863. 

SHERIFF COURT, GLASGOW. 

(Shbbiffs Szb a. Alisoh asd Stbathxkv.) 



Robert Yoxtkg u. Thomas Buchakak. 

Bankrupt— Preference— Obhgation. — Sometime before 
bankruptcy an insolvent induced a third party to grant 
an obligation to a creditor for 10« per pound on 
certain alleged conditions, but which were not part of 
the obligation. After bankruptcy of the insolvent^ 
the obliger raised an action on his obligation. The 
defence, that it was a preference to the prejudice of the 
other creditors, repelled, and decree given for the sum 
sued for. 

This was an action for payment of £17 18s 9d, being lOs 
per pound on the debt of £35 7s 6d due to the potsuer 
by John Love, agreed to be paid by the defender, in 
terms of letter dated 8th July, 1861. The defence 
stated in a minute was — Preliminary — ^The letter founded 
on, being an obligation for payment of a sum of moneyi 
requires to be stamped. On Vie Merits — A denial that 
the defender is resting-owing the sum oondaded for to 
the pursuer, and explained that the pursuer, who was a 
creditor of John Love, grocer, Buchanan Street, Glasgow, 
entered into a fraudulent and collusive (agreement) 
transaction with the said John Love, whereby he was to 
receive a preference for one half of the debt due to him, 
provided he attended at a meeting of Mr Love's creditors^ 
and used his influence to carry a proposal made by Mr 
Love to pay a composition of his debts of lOs in the 
pound; and to carry mto effect this arrangement^ Mr 
Love induced the defender to sign on his behalf the obli- 
gation founded on, which is in fact an illegal seosrity ob' 
tained by the pursuer, and explained further that th^ 
proposed arrangement betwixt Mr Love and hia evedi-* 
ton was not carried into effect, and that the estates of 
the said John Love were sequestrated under the bankrupt 
statutes, a few days after the letter founded on was 
granted. The pursuer has ranked upon Mr Lovers eitata 
for the full amonz^t of the debt due to him. 
Xh« leoord wm then oloied, and partiM haying beei^ 
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heard, the Sberiff-Sabetitate pronoanced the following 
Interlooator: — 

Having heard parties* procarators oa the closed record, 
Tiada that the document founded on U not in ito nature a 
promiBBory note, but purports to be, and is an agreement by 
the defender to pay on behalf of the party Love therein named 
lOs in the piand, on the amount of debt of £35 due to the 
pursuer \j Love, and contuning a reserved right on the pur- 
8uer*i favour to rank against the debtor's estate for what it 
might show: Finds that, viewed in this light, it falls to be 
■tamped; therefore sustains the preliminary defence, and sists 
process for three weeks, to enable the pursuer to get the docu- 
ment stamped, and reserves the pleas of parties quoad ultra, as 
also all questions of expenses. 

Note. — ^The substance of the writing on which the poxsuer 
rests his demand is engrossed in the Interlocutor. With respect 
to the defence, that it is ineffectual as a ground of action, 
being unstamped, the law of the subject, as deduced from the 
authorities, is thus stated by Professor Bell: "A stamp is re- 
quired in aJl agreements which admit of pecuniary estimation, 
not being for tiie hire of a labourer, or servant, nor a memor- 
'ftndnm letter, or agreement for or relative to the sale of goods." 
Principles, 5th Ed ., s. 22 . Hie writing is not a bill or bond, but 
an agreement to pay on behalf of another a sum in amount 
less tiian £20. Bucha document requires a sixpence stamp, as 
provided by the statute 23 Vict., o. 15, Schedule Agreement, 
and the penalty payable on stamping now will be 10a. The 
writing falls under no other denomination. There may be the 
nme doubt whether, as it is manifestiy not holograph, and is 
not tested, it constitutes a legally binding obligation at all, 
having regard to the decision respecting such writs in Hamil- 
UnCs ExeeutoTB vi Struthtn, 2d December, 1858, 21 Sees. Cases, 
51; see also Alexander v. Alexander, 26th February, 1830, and 
Shaw, 602, but no defence of that description has been stated, 
and the Sheriff-Substitute does not feel bound to enter on the 
plea exproprio motu. 

The docnment having meantime been got stamped, the 
Sheriff-SnbBtitate pronoanced the following Interlocutor : 

Having resumed consideration of this process, in respect 
the document founded on has now been i^dly stamped, re- 
pels the preliminary defence. On the Merits — Finds that there is 
no illegality in a creditor, before his debtor*s estates have been 
sequestrated, accepting a cautionary security for payment of 
lus debt either wholly or partially, and such security is not 
challengeable at the instance of the obligant himself; there- 
fore repels the defences, and finds the defender liable in pay- 
ment of £17 188 9d, being the sum sued for and covered by 
said document^ with interest thereon, as libelled: Finds the 
defender liable in expenses, allows an account thereof to be 
lodged, and remits the Hune to the auditor to tax and report, 
and decerns. 

Note. — Mr Burton, in his Treatise on the Law of Bank- 
mptoy, p. 259, s. 301, lays it down, on the authority of Low 
'9. Bell, 12th June, 1827, 2 W., s. 579; Low v. Duncan, 12th 
June, 1827, 2 W., s. 584, that a daim which the creditor may 
Justiy have acquired against a third party in connection with 
the transaction (preference), is not affected by the Act 1696, 
where it takes nothing from the estate. The present appears 
to be a case within the scope of this rule. 

The same learned commentator states that the persons en- 
titled to challenge transactions struck at by the statute^ are 
those who were the bankrupts creditors at tiie time when the 
security or preference was granted. 

The defender appealed, and thereafter the Sheriff pro- 
nonnced the following judgment: — 

Having considered the Interlocutor appealed against, and 
heard parties thereon under the defender's appeal, and whole 
process, repelft the objection founded upon the obligation 
libelled on being a fraud alleged to have been committed on 
the creditors of the bankrupt^ Love, in respect the document 
libelled on ii an obligatory one signed by the defender, a 
third party, who was neither sequestrated nor bankrupt, and 
was entitied to come under any obligation he pleased; and in 
respect his paying the sum contained in his oUigation will no- 
wava prqndioe Love's bankrupt estate, but rather the reverse, 
^mauwQgapftrty to»grN to th« oomporiUonwho otherwiic 



might not have been inclined so to do; and on the objeetioiL 
that the document libelled on is neither holograph nor tested, 
in respect it is admitted that the bankrupt, Love, waa a 
trader and provision merchant, and the document in question 
was granted, with the view of relieving him from his em* 
barrassments and carrying through a sequestratioo, to ths 
pursuer, also a provision merchant, and in respect the obli* 
gation has been acted on by the party holding it, re intertfeiUiu 
has followed thereon, and it is substantially admitted in the 
defender's subsequent holograjih letter produoed in prooea: 
Repels the objection founded on the document not being 
tested or holograph, and, upon the whole, dJHmiiBffi the 
appeal, and adheres to the Interlocutor appealed firam. 

Act. AU. JoHHSnuOHAV. 



16th SlPTXlCBEBy 1868. 

SHERIFF COURT, PAISLEY. 

(SHXRxm Fbasxb and Campbell.) 



Jahes FsRauBOK's Trustee and Executor v. Petbr 

BUNTEN. 

Triennial prescription— Oath, construction of.— drcKW 
stances in which oath held affirmative of the reference. 

The pursuer, as sole accepting trustee and executor of 
her deceased husband, James Ferguson, grocer and wise 
merchant in Glasgow, sued the defender for £28 10b Id 
for goods sold and delivered per account, commencing 
12th August, 1851, and ending 15th November, 1852. 
The defence was prescription. In his depoation the 
defender said: I see the account appended to the sum- 
mons. A copy of the same account was handed to me ' 
in the year eighteen hundred and fifty-three by the bte 
Mr Ferguson, the pursuer's husband. I stated no ob- 
jection to the account at that time, nor, to my knowledge, 
did I do so afterwards. I know the pursuer. I have 
seen her two or three times in my father's office, St 
Vincent Street, Glasgow, where I am employed. When 
she first called there, she did not hand to me, nor did I 
see her in possession of any account. I do not remember 
who was present, although some third party, a derk in 
the office, must have been there, nor do I remember 
what pursuer sud to me. I swear that I don't know 
what her object was in calling, although I have seen her 
repeatedly in said office. I think said calls were made 
within the last two years. I left Scotland in 1853 and 
went to Australia, and I did not return until 1857. 

Interrogated— Did you say, on one of these calls, to 
pursuer, ''Tut, tut, that account (meaning an account 
similar to the present) my father should have paid tong 
ago," or words to that effect? 

Depones— I do not recollect. I never said to puiroer 
that I had been at Partick trying to get money to pay 
said account, but had not got it. I used no huaguage to 
lead pursuer to understand that such had been the case. 
I don't recollect on any occasion when my father was 
present in the office, and when I took my hat and left 
on the pursuer's entrance. My &ther never spoke to me 
about said account since my return to Scotland. I ▼» 
owing said account when it was handed to me as aboTO 
in 1 853. When I left Scotland for Adelaide on Iwasm 
that year, I left a note of all the accounts then do* bgr 
me, the aoooont in question being ouq of thorn, and th^ 



SHERIPP COTJRT REPOHtS. 



ibi 



vere all paid. Said note or list I left with my mother. 
My mother died daring my absence from this country, 
aad prior to 1857. My reason for sayiog the accounts 
▼ere paid was, that I never was asked for payment of 
any of them afterwards, although I had dealings with the 
parties subsequent to my return home. I saw no dis- 
eluurged aeoonnts which had been got by my mother 
lehtiTe to said affidrs. Among parties to whom the 
iix>re accounts were due, and with whom I resumed 
dealings after my return, I specify Burgess, tailor, 
Qaeen Street, Glasgow, now retired from trade, and 
Campbell, boot maker, Queen Street there, but I cannot 
cany the particulars as to others in my memory. I 
cannot egecifj the amount of the accounts in said list, 
but I am sure they exceeded £100. I did not hand my 
mother the money to pay them, but she had sufficient 
funds to do so, i.e., funds of her own, or my father's. 
Ptr curiam^ I was bom in August, 1829. My mother 
had been in the habit of paying debts of the description 
of the account sued for down to the date at which I left 
ScoUand. 

Thereafter the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor: — 

Hftving considered the depoeitioo emitted by the defender, 
Ko. i of process, or reference by the pursuer to the defender's 
Oitii, and whole process, and heard psrtiee' procurators 
tfaenon, Finds that the acooont libelled was incurred by the 
defender to the late James Ferguson, whose sole accepting 
tovtee and ezecntriz is the pursuer: Finds that a copy of 
Aid account was handed to the defender by the said James 
F«gaaon in the year 1853, at which date the defender was 
itiU resting-owing the amount thereof: Finds that the defender 
weat to Australia in the course of the same year, and did not 
nton to this coontry until the year 1857: Finds that the 
defimder has not paid the said account, nor famished money 
to any other person to pay the same for him: Finds that the 
arogmstances deponed to by the defender as to his belief that 
the laid account was paid by his now deceased mother are 
ioBufficient to warrant the conclusion that the said account 
VIS paid: Therefore, Finds the oath affirmatiye of the refer- 
ncB, and decerns against the defender in terms of the oon- 
dnaona of the libels: Finds the pursuer entitled to expenses; 
>Ilow8 an account thereof to be given, and remits the same 
whoi lodged to the auditor of Court to tax and report. 

NoTB. — ^The statements by the defender in his oath, that he 
ia not resting-owing the sum sued for, is a mere opinion, 
which, however honestly entertained on his part, is immaterial 
if the fiacts to which he depones import in law a different con- 
dmaa. In this case the defender swears that he is not 
nrting-owing the account in question, but the {Shenff-Substi- 
tote has come to a diffierent conclusion. 
^ The principle and practical effect of the triennial prescrip- 
tion are now understood. When open accounts of the nature 
of that here sued for hare incurred the triennial prescription, 
it is presumed that such accounts have been paid, and the 
pnmmption can only be disproved by the writ or oath of the 
defender. Here the pursuer is compelled to have recourse to 
tiis defender's oath. Now the defender admits the constitu- 
tion of the debt. He admits that the account was rendered 
to him in 1853, and that it was resting-owing by him at that 
pwiod. He admits, farther, that he has never paid it, nor 
givtn any one else money to pay it for him. Had the case 
Nated there it could not be disputed that the pursuer had 
proved her case by the oath. 

But a question of considerable diflSculty arises on the 
floalifications or additions made to these admissions by the 
Mender. He explains that after the account was rendered 
to him as above, and in the course of the same year, 1858, he 
left thia country for Australia^ where he remained till 1857, 
•nd that before hia departure he left '<a note of all the 
Mooonts then due by" him, ** the account in question being 
Mt^" with his. <' mother." He adds, that these accounts were 
•tt paid^ but he admits that his only reasons for saying so 
V«^ Isl^ That hs aaver was askod for paymiat of mj oTtha 



aooounts induded in the said note afterwards, "although be 
had dealings with the parties subsequent to his return;' and, 
2d, that his "mother was in the habit of paying debts of the 
description sued for down to the date" when he left Scotland. 

It will be remarked not only that the defender gave his 
mother no money to pay the account in question, but that he 
admits he never saw any discharge or receipt among his 
mother's papers after her death, and he does not pretend that 
he was ever informed, either directly or indirectly, that she 
had paid the account. Besides, she had no funds of the 
defender's to pay the account although she had sufficient funds 
of her own for the purpose. Assuming the amount of the 
note of accounts to have been as the defender states some- 
where about £100 altogether, then the pursuer's acoount, 
which comes to £28 lOs l^d, would form more than a fourth 
of the whole, and the mere fact that after his return home in 
1867 he had dealings with other parties who were induded ia 
this note of his creditors, without their malpng any claim <a 
him for lus old aooounts, is a very slender ciroumstance from 
which to oondude tiiiat the pursuer's large account was paid, 
especially as the defender can only specify two tnMleemea to 
whom tiie remark ia applicable. 

The Sheriff-Substitute knows no case where such droum- 
stances as those adverted to have been held to warrant the 
opinion that an admitted debt had been discharged. He is 
well aware that where a debtor swears that he gave funds te 
lus ordinary agents or £actor, or servant to pay a debt, or 
where such agent had funds of the debtor sufficient for the 
purpose, and was tdd so to apply them, the debtor will have 
the benefit of the triennial prescription if he swears that he 
was informed by lus agent that the debt was actually paid. 
But the present case is far dMbmA from that just supposed. 
He never paid the debt, he did not g^ve his mother money to 
pay it, she was not Ids representative in any proper sense, 
aad she never even said she had paid the debt. It is thought, 
therefore, that the defender has not got rid of his admissions 
that he owed the debt and has never paid it. 

As to the long delay, nearly ten years, between the incur- 
ring of the account and the raising of this action, it may bo 
remarked that from 1853 to 1857 the defender was abroad, 
and that the defender is suspidously forgetful as to the period 
when the pursuer first began asking him for payment after his 
return \iome; and it is not easy to teU the time at which the 
pursuer first began to press for payment. The pursuer has, 
however, exerdMd a wise desoretion in not asking for interest 
on the account. 

This Interlocutor was appealed, and after debate the 
Sheriff pronounced the foUowing judgment:-^ 

The Sheriff having nuide avizandum with the debate, and 
considered the deposition of the defender and whole procesS| 
dismisses the appeal, adheres to the Interiocutor appealed 
against, and decerns: Finds the defender Uable in additional 
expenses; allows the account thereof to be added to the 
account of expenses found due by the Interlocutor appealed 
against, and remits the same, with said other aooount, to the 
auditor to tax aad report 

NoTi. — ^After the expiry of the three years, there is no 
presumption that such accounts as that now sued for have 
been paid; there is simply a change in the mode of proof* 
During the currency of the three years, the pursuer might 
prove his case by parde evidence, but after the expiry of that 
period he ia restricted to the oath or writ of the defender. 

Tm this case he has resorted to the defender*s oath, who 
then is the pursuer's witness. The constitution of the debt is 
deariy proved by the oath, and the only question is as to its 
submstence. Upon this point the depontion of the defeadet 
is that he left a note of the accounts doe by him, when he 
went to Australia in 1868, with Ids mother. He does not 
state for what purpose he left this note with her, but it may 
be inferred that he did so for the purpose of her paying the 
account. He says that he gave her no money to pay ity but 
that she had money of her own or of her husband's. He does 
not say that she undertook and agreed to pay the account, 
nor that she did pay it, but he draws an imfetenee to the effect 
that the account must have been paid because he "never waa 
asked for payment" of any of the accounts of which he gave 
her a note. Now this depodtioa is not suffident to discharge 
the defender; nay, farther (aad it is ne oes i ary that it shooht 
go lUi kDglh)i It li lufiqlnt ta poT* Unittbditsnos of tli« 
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debt in favour of the ptmaer. No doubt there are 
where an oath haa been held negative of the reference where 
the defender haa deponed that a third party has paid it. But 
then, in these cases, there was something more than can be 
fonnd in the present case. The defender puts money into the 
third person's hands to pay the debt, and also (though he 
cannot swear that the debt was paid) he is informed by his 
agent that it was so. Thus, where a defender depones that he 
believed the account sued for had been paid, because he had 
given money to his manager for the purpose, but that he 
''did not know of his own knowledge" that the manager had 
paid the pursuer accordingly, and that he was not aware of 
having seen any voucher for the payment, the Court held 
that file oath did not prove restingowing {Madcay v. Urt, 
1819, 110 B., M. 982), and they took the same view in an 
aotion for payment of an apothecary's account where the 
defender depones that he gave his late wife money to pay his 
accounts, and particularly the one sued for, and that khe tM 
Mm 8hepaid them aeoordingly {Stirling v. Stewart, 1797, 4 B., 
Sup. 883). 

The present case difibrs very widely from these, and is more 
analogous to Paid v. AlUon, lOth March, 1841, 3 D. 874, 
where a debtor deponed that, while he was in India, payment 
had been made by a relation in this country; and where he 
oould not assign a satisfactory reason for his knowledge or 
belief of that fact, the Court held that the oath proved 
resting-owing. The note of Lord Jeffrey draws very dearly 
the distinction between the two daases of 
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SHERIFF COURT, GLASGOW. 
(SHSBirv s Sib X. Alison asd Stbathbbn). 



James Protan v. William Walls. 

JDamages — Contractor. — A proprietor contracted with a 
competent builder to erect a tenement. In the course of 
the contractor's operations^ a wall fell down., which 

. damaged the stock of a Jlesher* In an action for 
recovery of the da(nage sustained against the proprietor 
^-Held that the proprietor was primarily liable in the 
damage, and a sum decerned for. 

The defender is proprietor of heritable propsrty situated 
in North Frederick Street and Love Loan, Glasgow, and 
the pursuer, a butcher, has a shop in Cathedral Street, 
close to Love Loan. The defender, intending to build a 
tenement of houses, entered into a contract with William 
Wylie, a builder. The ground intended to be built on 
was occupied by an old tenement, which it was necessary 
to remove, and in the course of the operations a wall fell 
down, in consequence of which part of the pursuer's stock 
was injured. He concluded for £50, as loss and damage. 
. The defence was— That haying employed a competent 
ftnd practical mason and builder, the defender was not 
responsible for the damage; and that the gable falling 
was a damnum fatale. 

Parties haying been heard on the closed record, the 
Bheriff-Substitute pronounced the following Literlocutor: 

Having heard parties' procurators on the dosed record 
and thur respective pleas, Finds it averred by the defen- 
der, that the operation of digging the founds carried on 
at his ]iroperty in North Frederick Street, in the course 
of whidi the gable fell and caused the damage to the 
batcher meat in tho a^oining shop as libelled, was so carried 
^ by WiUiam WyUsi « oompttMl mad pcMtlwa nmok 



and builder in Glasgow, under the Qontraot» whereof No 7 ii 
said to be a copy; and that Wylie became bound to execute 
the operation in the very best manner, but without tny 
specification of the manner; and therefore that Wylie, the 
contractor, who caused the fall of the gable and oonseqaeat 
damage, and not the defender, the proprietor of the sabjecti, 
is liable: Finds it admitted by the pursuer, that Wylie "exe> 
cuted certain operations on the ground referred to, in coiue* 
quence of which the gable fell, and created damage to the piv- 
suer as condescended on;'* but finds that the pursuer does not 
admit that the operations were done under said contract: fmAs 
that, in the circumstances averred by the defender, and if 
WyUe was a contractor competent for the performance of tlw 
work undertaken, and was employed to execute the same, and 
that the damage was caused by his operations, as is admitted 
bv the pursuer, the defence is relevant; but before answer, 
allows the defender a proof of his averment that Wylie wss to 
acting as contractor at the date of the occuirenoe libelled. 

KoTB. — ^The point raised in this case is substantislly nled 
by the decision in Richmond or M*Lean y. RvsteU, M'lfti <b 
Co,, 9th March, 1850, 12 Session Gases, p. 887. In thatcsie 
action was dlrecfced against the proprietors of subjects in Sdin* 
burgh, on which repairs were being executed; also, sgaiut 
the principle contractors for the whole repairs, and against s 
sub-contractor for the plaster work, by a widow, to receive 
assythment because of the death of her husband, who wii 
thrown out of a cab driven up against a quantity of lime, 
improperly laid down by the sub-contractor on the street, sd« 
joining a shed intended for the deposit of the building materiib, 
and while the repairs were in progress. Lord Mad^enzie at 
advising said, "The liability is not alleged to attach on aoooont 
of any culpa of either Russell and M'Nee, or GilfiUan and Jack- 
son. The only ground on which it was said they were liable 
was, that the former firm are the proprietors of the hove 
under repurs, and the latter the principal contractors. I am 
unable to adopt these grounds as satisfactory." Lord FQIla^ 
ton remarked that "there is no question as to the fitnen of 
Tait (sub-contractor) and GilfiUan and Jackson (principal cos- 
tractors) to undertake their contracts, and the question oomei 
to be wheUier the proprietors of a house b(mafide employing 
a tradesman to execute repairs upon it, is to be held liable for 
ever3rthing done by the contractors, whether he is bound te 
watdi everything they dot I cannot carry the law so far m 
that." Hie proprietors and principal contractors were foond 
f^ from liability. The reoent case of Oleghom v. Ta^, 
27th February, 1850, 18 Shaw, p. 664, is not in conflict with 
the case just notioed. There a chimney-can, imperfectly fitted 
up, fell seventeen days afterwards, and fragments havutf 
passed through the skylight of an adjoining china-shop^ did 
considerable damage to the stodc, and the proprietor of the 
tenement whence the chimney-can fell was found liable. 
Lord Wood remarked in this case, and his observations shov 
the distinction of principle between it and Bussell, M'Nee 
and Company's case, that ''where a proprietor who has the 
power of selection employs another to do a piece of work, it 
lies with him to see that it is well done, and if he takes it ofifthe 
workmen's hands he is presumed to have been satisfied with 
its execution. If, after that, damage is caused by its having 
been imperfectly done, I am of opinion that in accordance with 
the general obligation under wMch the proprietor lies to hie 
neighbours, and with principle, the sound result is, that the 
party whose property has been injured should have his daim 
for loss against ^e employer, the principal, leaving him to 
seek his rdief against the tradesman he employed.** An in- 
tance of such reUef having been given will be found in P^Mi 
V. WiXkie, 17th July, 1856, 18th Session Gases, p. 1811, which, 
in its circumstaces, are very similar to the present. Bat in 
Cleghom's case Lord Wood, reviewing the decison in that 
against Bussell, M'Nee, & Co, observed that in it and all the 
o3ier cases where proprietors of subjects were exempted fna 
liability for damages done through the operations of oontraotoi% 
"the fact of there having been a regular contract, written or 
verbal, for the performance of the work appears to have beett 
established; and also (1st) that the work was one of scoM 
oontinnaaee; and (2d) that the injury done, for v^ch damagei 
were claimed, was caused by the wrongous act of the oontrM* 
tor during the progress of the work, and while as yet the sab* 
iect, so far as the work was concerned, may be said to have 
been in the possession of the oontraotor and his servants in er 
to its being oarried on and completed, and under bit indejM* 
d«nt oo&tral," la tUi initaao^ th« pmutr*! own iMWir %, 
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tte nooid leayee nothing in tboie essentiftb noiioed by Lord 
Wood to be desiderated, but proof that there really was a con- 
taot between the defender and the mason Wylie. To obviate 
tfa^ the proof has aooordingly been allowed. 

This Interlocator was appealed, and after a hearing, 
tbe Sheriff pronoonoed the following judgment: — 

HiTisg heard parties' procurators under the pursner^s 
ippeal upon the Interlocutor appealed against, and whole 
prooen, Finds that it is admitted that Wylie, a builder, 
wbo contracted with the defender for the erection of the 
boildiiigs, executed certain operations on the ground, in con- 
nqnoDce of which the gable fell, which caused the dama^^e 
lUeged to have been sustained by the pursuer: Finds it 
fleaded in defence that Wylie, the contractor employed, being 
I competent and practical builder, the action lies against him, 
lod not against the defender, the owner of the property: 
Frnds it replied to this, that the pursuer, before the action 
vas xBiBed, required from the defender the name of the con- 
tactor, but got no answer: Find» that it is admitted that the 
operation of pulling down the gable, which occasioned the 
dimage, was done on the order and under the contract of the 
defender, the proprietor, and the contract was made for the 
express purpose of getting that done; he is primarily respon- 
able for any damage done in pursuance of the work contracted 
ibr, although he may have his relief against the contractor if 
he can show that he was in fault; therefore repels the dercnoe 
that the contractor only is liable, and, under the above findings, 
idberes to the Interlocutor allowing a proof, not to the eifect 
of ihowing, however, that at the date of the occurrence WyUe 
wu actmg as contractor, but of the pursuer proving that the 
dsou^ complained of was occasioned by operations done 
under the contract, and were not extraneous thereto; and 
illowB the defender a conjunct probation, and so far varies the 
hiterlocutor. 

Note.— In determining the question which often presents 
mos and difficult points of law, whether a proprietor who 
executes works or alterations on his own property, and con- 
tads with a tradesman to carry them into execution, is liable 
for damage done through that immediate contractor to a 
neighbouring proprietor or third party, the rule appears to be 
that the proprietor is liable for such acts, though immediately 
done by tbe contractor, as form part of the work contracte<l, 
or are necessary to its completion, but that he is not respon- 
hble for such acts done by the contractor, or a sub-contractor 
nnder Inm, as were unnecessary for the execution of the con- 
tracts or a gratuitous or uncalled-for piece of negligence on the 
part of the contractor or sub-contractor. This rule is obviously 
eonsonant to the reason and justice of the case, and it is 
abundantly established by the decisions of the Supreme 
Court— many cases, too numerous to be dted — that a pro- 
prietor who brings in a contractor or tenant who does mis- 
chief, is himself responsible for the damage done to a third 
party. The noted case of JDunn v. Hamilton of Barnes^ where 
a proprietor was held responsible for injury done to a running 
stream of water by the throwing of madder into it by his 
tenant to the detriment of an inferior heritor, who required 
pore water for the manufacture of paper, is an example of the 
fint rule. That of the decision in the case of M'Nee, relied 
ott by the present defender, where the landlord was found not 
liable for mischief done to a third party by the overturning of 
a horse and cab, caused by a quantity of rubbish carelessly 
laid down on the street by a sub-contractor, who had con- 
tracted with the contractor, under the proprietor, is an 
example of the second. The present case seems to fall under 
the first rule, as the damage libelled on is said to have been 
eaoaed in consequence of the acts of a contractor in the direct 
execution of the work contracted for, by the falling down of a 
gable in consequence of the excavation made by the con- 
tractor for the direct purpose of carrying out and executing 
the defender's contract. 

The case was remitted back to the Sheriff-Substitute, 
before vhom proof was led; thereafter he pronounced 
the following Interlocutor: — 

Having heard parties* procurators on the concluded 
proof, and whole cause, and made avizandum, Finds, in 
point of £act, that on Friday, 20th July, 1860, while the 
operation of digging a found wi^ in pxogxeasy preparatory to 



the ereotion of a new temement q^ a steading of ground 
belonging to the defender and situated at the comer of North 
Frederick Street and Love Loan, Glasgow, part of the brick 
gable of a tenement four storeys in height, immediately ad* 
joining on the east, fell, and a considerable quantity of th« 
bricks, lime, and other debris of which that gable had oon« 
sited were precipitated across Love Loan agunst, and forced 
in the back window of the pursuer's shop, which is situated oa 
the north side of said Loan, and the debris lodged in a back 
apartment of said shop: Finds that a building had previously 
stood on the defender's said steading, the east side of whi(& 
had been built dose to and touched said gable, and when that 
building was taken down shortly before, the gable, which was 
old and frail, stood exposed: Finds that said found had been 
cut along the entire east breadth of said steading, and the 
nearest side of the upper margin of which was between fonr 
and five feet distant from the base of said gable, and the out- 
ting descended below its foundation, reaohmg a depth of from 
14 to 17 feet, sloping outwards to the bottom: Finds that 
the soil through which the cutting was made consisted of an 
upper two feet stratum of hard till, another stratum of the 
same thickness of soft, blue till, and below that wet sand: 
Finds that, before the gable fell, there had been placed at 
intervals to support it four red pine shores, eleven inches 
broad, eight inches thick, and of the length of 22 feet, the 
ends whereof rested on wooden soles at the bottom of the 
found, the tops being inserted in solid portions of the gable at 
a height of about IS feet 6 inches above its base: Finds that 
on the day preceding the occurrence in question there had 
been mudi rain, and the blue till and wet sand of the found 
had in such weather a tendency to become mud and to run; 
and on the day libelled the gable on the north side fell out- 
ward, carrying down the shores, damaging the pursuer's 
premises, and filling the found with the debris: Finds that in 
the opinion of skilleid witnesses examined, and which opinion 
was justified by the established facts, that the stratum of the 
found next the gable had, in consequence of the rain, softened 
and run, thereby loosening or removing the lateral support of 
the gable at its base, and which being otherwise in an insuffi- 
cient condition, the gable had fallen: Finds that its insecure 
state was previously stated to Mr M'Gr^or, the contractor a 
foreman, and having regard to that fact and the nature of the 
soil in which the found was cut, Finds that the cutting was 
made too close to the gable, and was an unsafe operation, 
unless farther and other precautions had been taken besides or 
instead of those adopted: Finds that the whole work before 
detailed was conducted by Mr Wylie, a tradesman of ex- 
perience and skill, for the defender, under a contract, a copy 
of which forms No. 7 of process: Finds that by Interlocutor g£ 
15th February, 1861, it has been hdd by the Sheriff that the 
defender *'is primarily responsible for any damage done in 
pursuance of the work contracted for," and giving effect to 
that proposition as sound in point of law: Finds the defender 
liable to the pursuer in damages, but with regard to the 
amount, finds it alleged by the pursuer that the dust from the 
debris of the gable, which lodged in said back apartment, 
covered and destroyed 200 lbs. weight of sausages, damaged a 
carcase and a half of oxen, weighing 896 lbs., the carcases of 
11 sheep, weighing 550 lbs., the carcases of 13 lambs, weigh- 
ing 890 lbs., 150 lbs. of veal, 126 lbs. of pork, 520 lbs. of roast 
beef and steaks, and 900 lbs. of broken down meat — making a 
total weight of 8732 lbs., depreciation in value of which he 
estimates at £39 18s 8d, besides 15s for injury to furniture, 
and £10 lOs for personal inconvenience and trouble — making 
in all £50 IBs 8d, but which sum has been restricted to £50: 
Finds that, on the very day of said occurrence, the contractor 
offered to clear the debris from the pursuer's shop, and to set 
about repairing it immediately: but the pursuer would not 
permit this to be done until Monday following, and then it 
was discovered that about a cart load of rubbish had found 
entrance into said back apartment. It was also then dis- 
covered that except, damage done to a chair, none of the other 
few articles of furniture were injured: Finds that the repairs 
necessary for restoring the pursuer's shop were completed 
within tan days after said occurrence: Finds, that in the 
month of July, and espedally m the Glasgow Fair week, 
when BO many people leave town, that butchers do not com* 
monly keep in their shops a large stock of meat, and rarely at 
any time in said month to an extent so large as is stated in 
pursuer's daim; it is then also unusual to have on sale either 
veal or cazcaases of pigs: Finds, that although the pursuer's 
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iritnoiM, FindUy uA Raid, ouMle a genanl WMnfaation of 
his stock, and pmaied the itatemaiit and valoAtioii which 
lonnB the basn of hia cUim, thai this wm done altogether ex 
ptnie without pravioiia intimatum to the defender, and without 
proper and adeqnate meana of aaoertaining the atock ao yalued; 
in partioular, Uie witneaa Beid atatea that the porsner gave 
them the weighta of the sheep and lamba; the witneaa. Find- 
lay, says he made hia computation rdative to the meat from a 
Btatement of the weight auppUed by the parauer*a aaleaman, ao 
that neither witneaa aacartained the wdghta for himself: Finda 
it proved that the puiauer alaoghtered all hia cattle, aheep, 
and lamba in tiie Milton Slaoghter-houae, and that he aome- 
iimea pordiaaed meat from other bntohera, and it baa not 
been eatablished that he made any such purchase during the 
week or day in which sud occurrence happened: Finds it 
atated by the purauer in hia depoaition, that in July he uanally 
slaughtered three oxen, firom eight to ten aheep^ and from 
eighteen to twenty lamba each we«k, and that on an ayerage, 
aommer and winter, he add in his shop three stots weekly: 
Finds it proved by the books of the said Slaughter-house, that 
from Monday, 16th, till Friday, 20th July, 1860, inclusive, 
the latter being the date of the occurrence libelled, the pursuer 
slaughtered only two oxen, aeven aheep, and fifteen lamba; and 
taking into account hia aales during the intermediate daya, the 
number of sheep and lambs, and the weight of meat must 
before said last-mentioned date have been very materially 
diminished, and on that date the pursuer had killed one ox, 
and no more than two aheep and six lambs: Finds that» under 
the circumstances, the quantity of meat, mutton, and lamb 
stated in the pursuer's claim has been greatly exaggerated: 
Finds that he has demanded, in name of depreciation, two 
pence each pound weight of meat in carcase of mutton and of 
pork; three pence per pound weight of lamb, roast beef, steak, 
and broken meat; and fourpence per pound for sausages; but 
finds that the pursuer sold the whole of the stock so alleged 
to be damaged, partly in his shop and partly in a stall which 
he occupied in King Street, Glasgow, without warrant or 
authority, and without keeping any account thereof to show 
mther the quantity sold or the amount realised; and he 
has failed to prove that he anatained loaa to the extent 
of the depreciation claimed: Finds it proved by the 
defender's witnesses, Turner and Bladutock, that even if the 
pursuer had in stock the large quantity of meat claimed, 
tiiat by wiping and paring, it could have been restored and 
made as marketable as before the occurrence, at a losa of 2d 
per lb. for roast beef, steak, and broken meat, and l}d per 
lb. for sheep and lamba. The meat in caicaae would, by 
paring auffer a diminution in weight to the value of 20s, 
but neither calves, pork, nor sausages would depredate in 
any degree, and would simply cost the bbour of wiping: 
Finds it stated by the pursuers shopman, M'Candlish, that 
he estimated the loss on the sales at more than Id per lb.: 
Finds that, on the data supplied by Turner and Blackstock, 
and if the pursuer really had the stock he represented, the 
loss would amount to £18 14s 2d, and on the assumption that 
the depreciation was Hd per lb. on the entire weight of 3732 
lbs being an allowance, as the pursuer's salesman describes it, 
of more than Id per lb., the amount of loss would be £28 6s 
6d* Finds that the pursuer has not proved that he pared the 
meat nor that he expended the labour in restoring it for the 
market which was in the contemplation of the witnesses, 
Tumer'and Blackstock in the estimate which they have given, 
nor has it been proved that the quantity of butcher meat of 
all kinds was, as claimed; but taking into consideration the 
injury done the pursuer's chair, and the inconvenience which 
he must have suffered by the fall of the gable, and the time 
consumed before his premises were repaired, it is equitable to 
make provision therefor, and on the whole to adopt the esti- 
mate of his salesman M^Candlish: Therefore, repels the de- 
fences and finds the defender liable to the pursuer in payment 
of £28 6s 6d in full of the pursuer's demands for and on 
ftccountofthe occurrence libelled: Finds the defender liable 
in expenses, which modifies to one-half. 

Note —The Sheriff-Substitute forbears making any farther 
observations on the question of the defender's liability, because 
he regards that as settled in this Court by the Sheriff's Inter- 
locutor. The fall of the gable, now that the facts have been 
elicited was a result which might almost have been anticipated, 
unless unusual precautions had been taken; the precautions 
resorted to turned out inadequate, and because that was ao, 
cnlpalnllty to some extent leata on the contractor. But with 



rsapect to the demand for damagea^ the pmsoer's eondaok 
firom the very outset indicated a deaire to turn the unfortunate 
I occunrenoe to account when met with immediate overtura 
£rom the contractor to remedy as far aa poanbb the miadurf 
done. The pursuer's refusal to pennit it, and Iub repeated 
observations that he " would make some person pay smartly for 
what had happened," shows this. Then the daim made is ia 
its verv face exaggerated, and closer investigation into the detaili 
I proved it to be so. Still, on the principles l^d down in the Inteh 
' looutorof 15th Februarv, 1861, he is entitled to indemnification 
from the defender. Ana the Sheriff-Substitute hasendeavonied, 
on the one hand, amply to afford it, while, on the other, he 
has had to struggle through many particulars to reach reliable 
data whereon to proceed. Tne difficulty which has beset the 
pursuer's claim arises from his neglect or refusal to apply for 
a judicial survey and appreciation of his loss, which could hsye 
been accompUshed in a few hours, would have honestly pro- 
tected the interests of all interested; and his equally reoiB 
behaviour to keep an aocoimt of the proceeds of the damaged 
meat, which he chose at his own hand to dispose of, thereby 
defying all check on his actings. Expanses have been modified 
to one-half, because the pursuer's was a specific and not i 
random claim; and the proof led has warranted restriction of the 
amount no less than one half. The defender made no adequate 
tender of reparation. 

Both partieB appealed, and after a hearing the ShGiiff 
pronounced the following judgment: — 

Having h^rd parties' procurators under their mutoal 
appeals upon the Interlocutor appealed against, and hsTisg 
made avizandum, and considered the proof adduced and whole 
process, adheres to the Interlocutor oomplained of, with then 
variations: 1st, That the damages awarded are mcreased to 
£25 sterling, for which decerns in favour of the pamer 
against the defender; and 2d, That the expenses foond due 
to the pursuer are modified to two-thirds in place of one-hatf ; 
and, quoad ultra, dismisapB the appeals for both parties, and 
decerns. 

NoTB. — ^Tlie main argument orged for the defender $pM 
any liability was that the fall of the gable was a damwm 
faiale, owing not to any negligence or culpa on the defesder'a 
part or the contractor employed by him, for whom he ii re- 
sponsible, but to a heavy fall of rain which took i^aoe the day 
before, and the very defective state of the gable itself. But 
the simple answer to the first is that the rain would not have 
brought down the gable had it not been for the operatiooB of 
the defender in digging his found so near it; and to the seoond, 
that if the gable was so decayed, it was the more incomheot 
on the defender or his contractor to have taken the proper 
precautions to prop it up sufficiently before commendng the 
excavation so near it. Every day's experience shows that 
foundations can be dug out very near old walls without bring' 
ing them down, by supporting them for a time by woodes 
props or supports of sufficient length and strength. There 
appears also to have been considerable negligence on the defeo- 
der's part, or his contractor, in taking down the gable. There 
was only four feet between the gable and the defender's cot, 
and that cut was three or four feet lower than the fomid of 
the gable. This was the cause of the catastrophe, ss the 
water which had fallen of course ran down from the one to 
the other, and accordingly the foundation of the gable b&A 
away in the direction of Uie found, which brought it down, and 
there were no foundation stones laid at the bottom of the 
found to keep back any slide from the side. The gable was 
four stories high, and in many places only 4^ inches thidL 
Tlie cutting of the new found so near the gable seemed 
dangerous even to the neighbours while it was going od. 
The specific sums decerned for by the Sheriff-Substitute as the 
loss sustained by the pursuer, seem to be supported by the 
evidence, but without going into detail, and the various itenis 
composing the loss, as to which there is such contradictory evi- 
dence, the Sheriff is of opinion that the total loss and iscoa- 
venience sustained by the pursuer may be fairly estimated at £25, 
and he has decerned for that sum accordingly; and as the pur- 
suer evidently exaggerated bis claim, and concluded in hii 
summons for an amount double of what has been found da^ 
expenses have been rightly modified by the Sheriff-Substitute, 
but in the circumstances it seems sufficient to cut off a third 
from the pursuer's costs, the more especially as the defender 
made no adequate tender. 

AcL WxLUAK Bimrisoir. Alt. David HimriT. 
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SHERIFF COURT, ABERDEEN. 

(Shebipfs Davidson akd Waibov.) 



Abernethy & Co. V. Dean & Son. 

Arbitration — Arbiter's fee. — A party to a submission paid 
Ms half of the arbiter* s /ec, and after a time, hut with- 
out consultation with the other party, paid the other half. 
Am action for recovery of the one-half of the fee paid, 
dismissed with expenses. 

This vas an action for payment of the som of £81 lOs, 
beiog the half of a fee paid hj the pnrsaers to the arbiter 
in a aabmisflion between them and the defenders. The 
statements on record showed that they paid the arbiter 
his fee in two sums, at different times, viz. — £31 lOs on 
10th December, 1860, and £31 lOs on 18th November, 
ld62, and the defenders alleged that the pursuers had 
made both these payments without consulting them. 
Tor the first of these payments the pursuers received 
a discharge, stating that the payment made was their 
half of the arbiter's fee. The pursuers now brought this 
action, founding on the case of Jolly v. Young, 13 Shaw, 
> 188, and upon a decision of Lord Medwyn in the 
oaeof Fraser, 16 Shaw, p. 1049, where he states that, 
although parties to a submission are not legally bound 
toiemonerate an arbiter, yet there is a moral obligation 
Qpcm them to do so, and if one of them recognises that 
noial obligation, and pays the arbiter a reasonable fee, 
he will be entitled to recover one-half thereof from the 
other party. The defenders pled that one party could 
iKyt, by recognising a moral obligation, raise a legal one 
against another party, and that even supposing Lord 
Medwyn's decision was law, the pursuers having paid 
the arbiter one-half of the fee claimed by him, and 
having obtained a discharge from him for their half of 
the fee, were under no legal or moral obligation to pay 
the other half, and that therefore Lord Medwyn's 
dictum 'did not apply. They cited Parker on Arbitra- 
tion (Ed. 1846, p. 147), and the case of JoUy v. Young, 
as reported in the synopsis of cases in that work. 

The Sheriff-Substitute pronounced the following judg- 
ment:— 

Having z^stimed coneideration of this action, sastains the 
defences, amoilzies the defenders from the conclarions of the 
fihel: Finds them entitled to expenses of process: Allows an 
aoooant thereof to be given in, and, when lodged, remits to 
the auditor of Court to tax and report, and decerns. 

Note. — It is trite law that an arbiter has no legal claim for 
rananeration; but it has been decided in two or three cases 
that one party giving a reasonable remuneration to a judicial 
TCferee, was entitled to claim the half from the other party. 
It has been said that parties are bound in equity to recom- 
pense an arbiter, and if one advance a just and reasonable 
remuneralion, tiie other party is bound in equity to relieve 
the former to the extent of one-half. There have been cases 
in which this equitable prinmple appears to have been en- 
fivoed. The case of JoUy has been referred to. But there 
ireie special circumstances in that case. The arbiters were 
appointed to adjust the terms of a lease, and the derk to the 
referees xefuaed to give up the decree arbitral till a reason- 
able remuneration to the referees and himself was paid. One 
of tiie narUes pud it, and he was entitled to recover the half 
from the other party. The facta here are different. The 
puaawi paid one-haU of the whiter^fl f99 In Peoembar, 1860, 



and, without consulting the defenders, paid the other half in 
November, 1862. They say that the sum paid was a fair 
remuneration for the work done; but there is no data for 
Mcertaining whether it was so or not, and the defenders say 
that it is mote than the arbiter should have been allowed, 
and that they have been always wilUng to pay a reasonable 
fee. The Sheriff-Substitute does not see how the proper fee 
oan be ascertained under this process, and he thinks that thera 
was no moral obligation on the pursuers to pay the defenders* 
half of the fee, when they got a discharge of their own half« 
and that they have no le^ right to maintain this action. 

This Interlocutor was appealed, and the Sheriff pro* 
nonnoed the following judgment: — 

Having considered the appeal for the pursuers, with the 
prooesB, and heard parties, recalls the Interlocutor appealed 
agunst, dismisses the action: Finds the defenders entitled to 
expenses, and remits the account thereof to the auditor to 
tax and report, and decerns. 

Note.— The Interlocutor appealed agiunst ''sustains the 
defences;" but, in the absence of information, the fifth defence 
could not be sustain^, nor is it necessary broadly to afllrm 
the third. Further, instead of assoilzlng the defenders, the 
better course, with a view to possible proceedings hereafter, 
is simply to dismiss the action. 

There was no arrangement with the arbiter as to hk 
remuneration. It is not averred there Was any arrangunent 
between the parties as to payment of the arbiter's fee. The 
defenders say they do not mean to violate the equitable and 
moral obligation of paying the arbiter for his trouble and 
services; on the contrary, they admit that obligation, and say 
they intend to fulfil it. But they deny the title of the pur- 
suers to sue them. In the circumstances, this is a sound 
defence; for, having paid the arbiter one-half of a fee, which 
he accepted, and having received from him a complete dis- 
charge, so far as they were concerned, the pursuers were not 
called on, nor, without arrangement with the defenders, were 
they entitled to pay the other half. 

Act. AU. 



23o Sefpekbeb, 1863* 
STEWARD COURT, KIRKCUDBRIGHT* 

(Mb Sheuff Hbctob and Stswabd Dunbab.) 



C. G. Christie, and Mandatory, v. Alex. M^CLURfi* 

Foreign Judgment — Res judicata — Company— DissolU'* 
tion — Notice. — A judgment, in absence, was recovered in 
the Court ofQueen^s Bench in England against a firm, 
then subject to the jurisdiction of that Court. One of the 
partners came to Scotland; an action was raised against 
him there, not asking a decree conform, but for payment 
of the original debt, the foreign judgment being only 
referred to narrative. — Held that the plea ofrea judicata 
applied, and the defender assoilzied. 

Notice of an intended dissolution of a company, by a re- 
tiring partner, was sent to a party with whom the 
company dealt, some days before the dissolution took 
place. — In an action for goods ordered, in name of the 
company, by (he remaining partner, between the date of 
the notice and the publication of the dissolution in the 
London Gazette. — Held that the notice was good notice to 
the party furnishing, and defender assoilzied* 

The puisQsr is a spirit merchant and oommiation a^ent 
in lawpooL Xha isbmiw ia a vpnt dwkr in Oastla^ 
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Douglas, and was at one time a partner of the firm of 
M'Clnre & Kent, spirit dealers, Stoke-upon-Trent, in the 
county of Staflford. On 26th November, 1861, the 
following letter was addressed to the pursuer's firm by 
M*Clure & Kent:— *'Stoke-upon-Trent, Not. 26, 1861. 
Gentlemen, — ^Please give in your lowest quotations for 
gin, 178, per return of post, and will oblige, yours very 
truly (signed), M'Clure & Kent. P.S.— Vickera* gin, 
jerry, brandies, Demerara rum." On 29th November, 
1861, the pursuer called at the place of business of 
M^Clure & Kent, and received an order for the gin sued 
for in this action. The gin was supplied through a 
London house, who, on 9th December, sent an invoice 
to M^Clure & Kent for £51 3s, the price thereof, and on 
10th December the pursuer drew on M^Clure & Kent 
for the price, and it was accepted. The bill was dis- 
honoured when it came to maturity, and in June, 1862, 
a judgment was obtained against the acceptors in the 
Court of Queen*s Bench. Before this judgment could 
be enforced, the pursuer alleged that the defender had 
left England and gone to Scotland. The defender 
admitted that he had been a partner of the firm of 
M'Clnre & Kent, but that on 19th November, 1861, 
he had addressed a letter to the pursuer that an arrange- 
ment for the dissolution of the firm had been come to, 
and that it would be dissolved either in that week or the 
next, and that if the pursuer sent any goods after that 
notice, the defender would not be responsible. The firm 
Was dissolved on Sd December, and was published in the 
London Gazette of 6th December. The letters of 5th 
and 7th December, and the acceptance of the bill of 
10th December, were all in the handwriting of William 
Kent, the defender's former partner, and all except the 
first letter subsequent to the publication of the dissolu- 
tion in the London Gazette, 

The record was made up by condescendence and 
defences, and these papers were revised. 

The pursuer pleaded — 

1. The plea of res judicata will fall to be repelled, in 
tespect that the judgment founded on is a judgment of a 
foreign Court, and cannot be put in force in Scotland 
inrithout an action. 

2. In respect of the judgment of the Court of Queen's 
Bench, the pursuer is entitled to decree as concluded 
for in the summons— TF/u7c7<ea(f r. Thomson^ 20th 
March, 1861, Jurist 33, 401. 

3. Farther, even irrespective of said judgment, the 
pursuer is entitled to decree for the amount in the bill, 
with interest, or at least for the amount sued for as the 
price of goods sold and delivered, with interest. 

4. The gin in question having been sold to the firm 
of M^Clure & Kent, while the defender was a partner 
thereof, and having thereafter been delivered to said 
firm, the pursuer is entitled to decree against the defen- 
der for the price thereof. 

5. The pursuer having been compelled to raise this 
action, he is entitled to expenses. 

The defender pleaded— 

Preliminary — 1. Res judicata. 

2. The pursuer is not entitled to decemiture on the 
iM^count sued for, having a bill for the sum sued for. 

Peremptory— 3. The goods sued for, if furnished, 
wm «o f omiahod after due notioe of the dJseolution of 



the partnership of M^CIure & Kent, and after that 
partnership was dissolved the defender is not liable. 

4. No goods were furnished to the defender, or to any 
firm of which he was a partner. He is not, therefore, 
liable for the price thereof. 

5. The defender is entitled to decree of absolvitor, 
with expenses. 

6. The pursuer was not entitled to apply the payment 
recovered by him from Kent to the suteequent debt, the 
bUl sued for being due. 

The record was then doeed, and parties heard, there- 
after the Steward-Substitute pronounced the foUowing 
Interlocutor: — 

Having advised the record, and of consent heard parties' 
procurators on the saoond preliminary plea, and on the pre- 
judicial plea of res judiccUa, maintuned in the defences u 
preliminary, repels both these defences, as preliminary, 
without prejudice to, and reserving their effects, as peremp- 
tory, and with regard to the said plea of rei judMaiOf U 
respect — 1st, The present summons condades for payment to 
the pursuer of £51 3/, as the price of a quantity of gin aold 
and delivered by the pursuer to the firm of M'Clure & KeaX, 
of which firm the defender In this action was a partner when 
said gin was ordered; 2d, It is admitted in the purBuv'i 
revised condescendence (articles 9 and 10) that "he obtained 
a bill, accepted by the sud firm of M'Clure & Kent, for the 
price of said gin, and thereafter obtained judgment against 
the present defender and William Kent, the other partner of 
the said firm, for the amount in said bill in the Court of 
Queen's Bench in England, to the jurisdiction of which Court 
they were subject, and to which they were duly cited to 
appear, conform to extract or exemplification of said jodg^ 
ment, dated 23d June, 1862, produced and specially refierred 
to;" 3d, The said decree in the Court of Queen's Bench wai 
pronounced before the present action was raised, and is not 
here nor elsewhere impugned by the defender on the groondi 
of irregularity in form or citation, or want of jurisdiction, or 
otherwise; and, 4th, The decree sought, 'under the condo- 
sions of the present action, is not a decree in conformity to 
and for the enforcement or execution here of the said judg- 
ment in the Court of Queen's Bench, but a separate tM 
independent decree, irrespective of that judgment in the 
English Court: Sustains the defence of res judicata: Assoilziei 
the defender from the conclusions of the action as laid: Finds 
the defender entitled to expenses, as the account thereof, 
when lodged, shall be taxed by the auditor of this Coort, and 
decerns. 

Note.— The Steward-Snbatitute has reluctantly given effect 
to the plea of res judicata in this cause, as he is of opinion 
that it rests upon grounds of a purely formal nature. Bat 
the defence which haa been sustained is important, in so &r 
as regards the validity and effect of the judgment of as 
English Superior Court, and the liability of a debtor to the 
consequences of the effectual and independent decrees of 
different Courts for the same debt. 

It is not disputed that the Court of Queen's Bench was i 
competent forum; that the defender was duly cited; and that 
the decree, though apparently pronounqed in absence of the 
defenders, is a valid decree in Enghwd. No attempt, at all 
events, has been made to impeach its validity in the English 
Court, where such challenge should properly be made, or in 
this Court and action, where, though ex facie sufficient, ita 
regularity was examinable. On the contrary, the defender, 
by pleading res 'judicata here, must be held to' admit its 
validity both in England and here, if not also its finality. 

It IS further apparent that the pursuer in the present 
action was the pursuer and defender in the Queen's Bench 
suit, and that the defender's liability for the price of the gin, 
referred to in the present action, was also the subjeot-mattar 
of the English suit. If, in these droumstances, the indg* 
ment in the Queen*s Bench was effectual in England fo 
obtaining from the defender payment of the debt, by ^<^ 
tlon against him, or his property situated there, it most w 
an effectual decree here ex comitate. The question, therefoi% 
arises— Whether the present summonB oondndea for deorai 
ooDfona to that ofitotiMl iobiiiting doorii ia tin Q«*o^ 
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Bench, or for payment of the debt decerned for in that judg- 
Bwni, in a form independent and irrespective of the English 
jodgment. The sammons in this action contains no reference 
wbteTor to the English suit or judgment, and though that 
nit and judgment are mentioned in the revised oondesoen- 
dfloce, they are there referred to narrative only, and not as one 
of the grounds, or as necessarily connected with the present 
lotioiu That does not seem to the Steward-Substitute the 
jnper mode of libelling and setting forth the grounds of an 
ao&m brought for the purpose of obtaining a decree conform 
to the judgment of another competent Court. 

This Interlocator was appealed, and, after a reclaim- 
ing petitioD and answers, the Sheriff pronounced the 
Mowing judgment :-~ 

The Sheriff having considered the Interlocutor appealed 
igsfaiBty with the pursuer's reclaiming petition, answers, 
noard, and process. Finds that the question raised by this 
Ktion is— Whether the defender, as having been a partner of 
the oompany carrying on business at Stoke-upon-Trent, in 
England, is liable to the pursuer for £51 3/, as the price of 
mnety-three gallons of gin, said to have been sold to the said 
film on 29th November, and to have been delivered on 9th 
December, 1861: Finds that this question was not deter^ 
mined by the Court of Queen's Bench judgment, dated 14th 
April, 1862, to the effect of entitling the defender to 
ibeolvitor from this action on the plea of res judieataf in 
lapect the said Judgment was one not against the pursuer, 
bat igainst the defender and William Kent, and did not 
detennine that the defender was not liable for the price of 
the gin in question: Therefore sustains the appeal against 
tiie Steward-iSubstitnte's Interlocutor of 22d May last, and 
nierves that Interlocutor, in so far as it sustains the defence of 
mjudieaia, and on that ground assoilzies the defender; quoad 
n&ra, dinnisses the appeal against the Interlocutor of 5th 
Hiich last: Finds that, in so far as it disallows the proposed 
amendment of the libel, and that the said judgment by the 
Court of Queen's Bench bears to have been pronounced, not 
u foro ccntentio90, but in absence of Uie defender, or in 
nipect of their not having made appearance in the Court 
of Queen's Bench suit, and that, therefore, the said judgment 
etimot be held to have finally and conclusively settled and 
detennined the defender's liability for the price of said gin, so 
M to bar him from pleading non-habilitv in defence against the 
preient action, even although it be admitted that the acoep- 
tince by the said firm of M'Clure & Kent— on which the 
Bid judgment proceeded— was granted for and on account of 
the price of said gin: Finds that, in defence against the 
pnient action, the defender has pleaded that the said gin, 
not having been furnished until after the said partnership of 
M'Clnre i Kent was dissolved, and the dissolution intimated, 
the defender is not liable for the price: Finds that, with 
leferenoe thereto, the defender has averred that, on IDth 
November, 1861, he addressed and posted to each of the 
potBuen, and other customers of the said firm of M'Clure & 
Kent, a letter, or circular, in the terms following, and 
hearing date 19th November, 1861:— ''Messrs Christie & 
Co.,— Gentlemen, I beg to inform you that the firm of 
M'CIure & Kent will be dissolved this week or next, as I 
un onable longer to remain in it through ill health. If he 
gives you an order before the dissolution takes place, I will 
not hold myself responsible after this notice, although you 
would be safe to take him, as the firm is all right, for I am 
leaving my money in it; but that is for your consideration. 
Yoare, etc. (signed), H. M'CIure. Private:" Finds that the 
asid notice has been produced by the pursuer on the call of 
the defender, and that the pursuer has, in his answer to the 
second article of the defender's statement ou record, admitted 
that the said letter was received at the pursuer's office by his 
deric in his absence "sometime in the end" of the said month 
of November, 1861: Finds that the said partnership was 
dissolved on terms set forth in a deed of "memorandum 
of agreement" produced, bearing date 3d December, 1861, 
and subscribed by the partners: and Finds it admitted by the 
pQzvuer that the dissolution was published in the London 
Gautte of 6th December, 1861 (answer to article fifth of defen- 
der's statements): Finds that the pursuer has alleged that he 
received the order for the gin from M'CIure Sc. Kent on 29th 
Kovember, but that the same was not forwarded or delivered 
vatil 9th December, 1861; being sometimo after the said 



notice of 19th Kovember was admittedly received at tho 
premises of the pursuer by the clerk whom he left in (^rge 
of hia business there: Finds it not alleged by the pursuer 
that, by the law of Enghmd, the said notice, dated 19th 
Kovember, 1861, was inefiiactual or insufficient to put the 
pursuer on his guard against dealing with the said firm of 
M'CIure & Kent, after the date of receiving sud notice, on 
the footing that the defender was a partner Siereof, and to be 
responsible for goods thereafter furnished to said firm: Finds 
that, in absence of such allegation, and in accordance with the 
terms of the said notice, the pursuer must be held to have 
been thereby duly warned against thereafter furnishing goods 
to the said firm on the footing of the defender being regarded 
as a partner thereof or responsible for the price of such 
furnishings, and that as the gin in question was not delivered 
until after the siud notice, and after the dissolution of the 
said partnerships as above mentioned, the defender is not 
liable for the price thereof: Therefore, and on these grounds, 
assoilzies the defender from this action, and decerns, and of 
new finds him entitled to expenses of process, and remits the 
account to the auditor for taxation. 

Ad, K. Bboatch. AU, 



25th Siftehbeb, 1863. 

SHERIFF COURT, ROTHESAY, 

(Mb Sheriff Hunteb.) 

In the Sequestration of John A. Napieb, Builder, Rothe- 
say, John M^Ewen and J. E. M^Intybe, competing 
for Trusteeship. 

Trustee— Personal objection. — A candidate for the trustee- 
ship on a sequestrated estate was member of a Town 
Council^ and^ as such^ a member of a Statutory Trust, 
With this Trust the bankrupt had a contract^ out of which 
might possibly arise questions requiring to be settled 
by litigation. It was objected that^ as a member of 
the Trusty he might Ttave an adverse interest to the body 
of the creditors, and was thus disqwiUfied to be trustee 
on the bankrupt estates. Objection repelled. 

The following objections were stated by Mr M*Intyre — 
The estates of Mr Napier were seqaestrated on 3d 
September, 1863. At the meeting held on 15th Sep- 
tember for the election of trustee, the Totes stood — 
For ^1t John M^Ewen, accountant, Rothe- 
say, £649 15 6 

For Mr John K. M*Intyre, accountant, 
Glasgow, 74 16 8 



Majority for Mr M'Ewen, - - £674 19 10 

No objections were stated to any of the chums or votes. 

At the debate before the SherifiT, the facts statad in 

the note of objections as to Mr M^Ewen's connection 

with the Harbour Trust, and the unfinished contract 

between that Trust and the bankrupt, were admitted. 

At the statutory meeting hehl on the 16th instant for 
the election of trustee on said estate, the following ob- 
jection was stated by his competitor against the election 
of John M*Ewen as trustee: — "That the bankrupt is 
contractor with the Rothesay Harbour Trust, for the 
erection of a Breast at the east end of the harbour of 
Rothesay, which contract is not yet completed, and as 
the claim by the bankrupt against the said Ttust is not 
adjusted, a question of law may arise in connection witii 
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aaid contract: And Mr M'Ewen, being a Member of the 
Harbour IVuBt, could not call the Tnut to acoounty or 
adopt any legal proceedings against them, and that his 
election vonld therefore be illegal and incompetent." 

In Bopport of that objeetioni it is averred that at said 
meeting the bankrupt stated (1) That a contract between 
him and the Rothesay Harbour Trustees had been en- 
tered into for the erection and completion of a pier at 
the east end of said harbour; (2) That the said pier was 
not completed at the date of sequestraition ; (8) That the 
bahmce of the contract price for the work done had not 
been adjusted or paid. 

The creditors present at said meeting, at which the 
said John M^Ewen appeared for himself, and also repre- 
sented a number of creditors, "instructed the trustee to 
make inquiry {md report to next meeting as to the state 
of the claims between the bankrupt and the harbour 
trustees in connection with the contract between them." 

The said John M'Ewen, being a member of the Har- 
bour Trust, is bound to protect its interests, and cannot 
consequently call independently the said trustees legally 
to account for any bahmce that may be due the estate; 
nor can he, being a member of said Trust, defend any 
action that may be brought against him as trustee on 
this estate, for any penalties that may be due or exigible 
£rom the bankrupt; and he, as a harbour trustee, has an 
interest adverse to the general body of the creditors on 
the sequestrated estate. 

The said John Kennedy M^Intyre craves diligence for 
exhibition of the minute or other document containing 
the election of Mr M^Ewen to the office of harbour 
trustee, and also for the contract entered into between 
the bankrupt and the Harbour Trust. 

Thereafter, on a hearing before Mr Sheriff Hunter, he 
pronounced the following judgment: — 

The Sheriff having considered the minutes of the meeting 
of craditorB and note of objections, and heard parties thereon, 
for the reasonB stated in the subjoined Note, hereby declares 
John M'Ewen, accountant, Rothesay, to have been duly 
elected trustee on the sequestrated estate of Jota, A. Napier, 
builder, Botbesay, in terms of the statute. 

NoTB. — ^The nature of the objection stated to the trustee 
elected is — that he has a personal interest adverse to the bank- 
rupt estate ; because, being a town councillor of Uie burgh of 
Bothesay, he is one of the harbour trustees of Rothesay, 
with which corporation the bankrupt had entered into a con- 
tract, which 18 in the oourse of execution. The SherifiT deems 
that there is here llo personal objection which is valid against 
his election. 

The Harbour Trust of the burgh of Rothenv is statutory, 
being constituted by the Ist and 2d Gul. I v., cap. zxxiv. 
By & first section the provost, magistrates, and the members 
of the town council of the borough, together with four owners 
of ships, Qualified and elected as directed by the statute, are 
noQiinated and appointed trustees for putting into execution 
and cairying into effect the powers by the act granted to the 
trustees. Tlie number of the magistrates and coundllors being 
eighteen, the total number of trustees is twenty-two^ of whom, 



by the eleventh section, nine are declared to be a anonim, 
By the 42d section notices or dtations are to be served on the 
derk, and by the 27th section it is enacted, that all mooiei 
levied or received are to be applied by the trustees to the par 
poses of the act, and to no other purpose whatever. In a 
word, the harbour trustees of Bothesay are a statutory corpo- 
ration, having the ordinary oorporate powers and liabilities. 

Kow it is tritisrimi jwnt that the personal character and 
powers and liabilities of the individual members are meiged 
in and inseparably consolidated with those of the corporate, 
and that as an individual, no member of the corporation hss 
powen or liabilities, and consequently can have no persooal 
mterest in the execution of the Trust powers. Doubtless, it 
is Us duty to see that those powen are duly executed, but 
this duty is not to be construed so rigidly as to demand at- 
toidance upon all the meetings, there being, notwithstanding 
the absence of any individual member, a number of trustees 
amply suffident to diachaige the duties. 

In this position there is certainly no legal objection to one 
of the corporation being elected a trustee on a bankrupt 
estate in which the corporation is interested. This rule 
would operate even where the presence of the corporator 
was necessary to constitute a quorum, or though, bj hit 
office, he should be tine qua non. But hers there is sot 
even an objection founded on inexpediency or nnsoitaUe- 
ness. If from false delicacy a corporator, who is a trustee 
on a bankrupt estate in which the Harbous Trust is in- 
terested, should deem it right not to take part in the pro- 
ceedings of the oorporation rdative to that estate^ he maj 
absent himself without impropriety. He is doubtless bound 
by his oath defiddi to execute the duties of a trustee; but that 
oath is not, and cannot be, so strictly oonstrued as to bar nos- 
attendance when he thinks it to be bett^, as his absence caa 
in nowise impede the execution of the Trust or invalidate the 
procedure. The doctrine relied on by the objector, that 
because it is his duty to guard the interest of the Trust, he may, 
as trustee on the bankrupt estate, have an interest adverse to 
the estate, is untenable. A pecuniary or other patrimonial 
interest is obviously impracticable, for all the funds which 
accrue to the Harbour TVust are to be disposed of, and all ads 
done, only for the purposes of the Trust, and in them oonie- 
quently he is in nowise interested; and the supposition that, 
from an excess of zeal for the welfare of the Harbour Trost^ 
he would do ii\jury or detriment to the bankrupt estate, does 
not even approximate to probability. 

These views are in accordance with the doctrine laid down 
in the books and sanctioned by the decisions: — '*In the ordi- 
nary case," says Bell (Com., Vol. II., p. 369), "a creditor may 
be a trustee, but where he has a distinct and material interest 
adverse to that of the other creditors (not an interest trifling 
and inconsiderable, but such as may easily sway his condud), 
he is ineUgible." This doctrine has often been confirmed sinoe 
the case of M'Kair, and may "now be considered as com- 
{detdy settled." This doctrine applies a fortiori in the present 
case, where there is no personal interest whatever. 

The cases relied on by the objector are not in point. Hie 
noted case of Poterion, 15th January, 1812, merely establishes 
the doctrine that "the Court will refuse to confirm a trustee 
on the ground of expediency, though he may not be liable to 
what are generally called legal objections." Whether the 
Sheriff does or does not possess such powers may admit d 
doubt; but assuming that he does possess them, there can be 
here no reason for their exercise, as there exists no ground of 
expediency for invalidating the election. The cases in which 
there were personal objections sustained are obviously not is 
point, by reason of the alleged adverse interest in this case 
being altogether devoid of personal interest. 

Agent for Mr M'Ewen — John Wilson. 
Agent for Mr M'Intyre— John M'Kikdt. 
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5th Octobeb, 1863. 
gHBRIFF COURT, KIRKCUDBRIGHT. 

(Shssufs Hector anb Dunbab). 



Rae v. Hujgh. 

Filiation— Proof.— C»rcMOT5toncM in which paternity held 
proved, 

Tas was an action of affiliation, the fauata and circum- 
itanoeB connected with which are given in the Sheriff's 
hiterlocntors: — 

Having advised the record, proof, and prodactiona, and 
heard parties' procurators, Finds it proved that the defender 
ii the father of the pursuer's child referred to in the libel: 
Tberefore repels the defences, decerns against the defender 
Intenns of the conclusions of the summons: Finds the pur- 
uer entitled to expenses, as the same shall be taxed by the 
aadltor of this Court, to whom remits the account thereof 
vhen lodged for taxation, and decenis. 

Note. — The evidence in this case, as too often happens in 
iiSation cases, is conflictiDg to a degree that may lead some 
annds to question the credibility of the witnesses on both 
sides; and certainly there is much in the loose and immoral 
kbits and interoourse in which these witnesses seem habitually 
to have indulged to impair the respectability of their characters 
aod the weight of their testimony. At the same time, the 
Steward-Substitute thinks that there is enough in the admitted 
or esUblished facts of the case to sustain the couclusions of 
the libeL It is admitted that on two occasions, viz., the 
2SdHuid 27th April, 1862, the defender, aoco'mpanied by 
aoDtlier man, went into the pursuer^s bed-room daring the 
Bight, when she was in bed with her fellow*servant, Agnes 
Hontgomery. It is proved that he entered on both occasions 
bj the bed-room window — that, on the first occasion, he was 
fint aeen toozling the pursuer on a chest close to the bed — 
was afterwards overheard '* conversing in a low tone with 
her,** she being at the time in bed, and ho either *'at 
the side of the ^d, or in the bed, with her;" and he concluded 
the night's work by remaining the greater part of it in the 
ttme bed with the pursuer. It is proved that, on the second 
ooeasbn, the pursuer rose from her bed, at the defender's 
rvqnest, either for the purpose or on the pretence of getting 
him a drink, and remained out of bed in her night clothes 
with him for some time. It is proved that the pursuer was 
deliyered of the child libelled on 5th February, 1863, being 
moe months and a few days from the period of the foresaid 
Qoctnmal meetings with the defender. The pursuer swears 
that her child was begotten by carnal intercourse with the 
defender at these meetings. She accused him of the paternity 
before the child was bom. It is not alleged that she ever 
socnaed another person, nor that she had carnal intercourse 
vith another at the time when the child must have been con- 
nived; and it ia not shown nor suggested what interest or 
indocement idie could have to commit the double crime of 
pcijniy and fraud in their worst form, in order wrongfully to 
impose this burden on the defender. 

Hiese facts and eircnmstances seem, both morally and 
Itgklly, sufficient to establish the alleged carnal intercourse of 
the parties on the two occasions of their nocturnal meeting in 
Apnl, 1862. The pursuer alone can tcU whether the child 
was thereby begotten; and there does not seem to the 
Steward-Substitute a valid ground for distrusting her evidence 
mi that point, either on her acknowledged previous lapses 
from chastity with another man, nor in the contradiction 
which is given by other witnesses to some subordinate parts 
of her evidence. 

It has been maintsuned that the defender was not adw cum 
<o2a tn loco suspeclo with the pursuer on either of the foresaid 
^'(^caaious, and that therefore more specific and direct evidence 
of carnal interoourse than is here given was requisite. 

^e Steward-Substitute is unable to adopt that view. 

A young man, entering a young unmarried woman's bed- 
room by the window, at midnight, when she is in bed, on no 
^ent or legitimate errand, and remaining in the same bed 
with her during the night, must, on the plainest principles of 
i&w, as of common sense, be held to have gone and remained 
there for an immoral purpose; and he can have cause for 
i^either wonder nor complaint at his being presumed to bo the 



father of a child ^ J by that young woman at the dis- 

tance of nine months fromlhat suspicious intercourse. It ia 
true that there were other parties in the bed-room on the 
two occasions who do not say that they were aware of, or 
witnessed the alleged criminal interoourse of the pursuer and 
defender; but their ignorance of this matter is sufficiently 
accounted for by the &ts — Ist^ that these meetings were in 
darkness, and 2d, that those other parties were too much 
occupied with each other to be very reliable witnesses of the 
whole conduct and movements of their neighbours. But what 
they did observe of the pursuer and defender's proceedings on 
these occasions point dearly and naturally to the infaranoe 
that carnal intercourse then ensued. The "toozling" on the 
chest is distinctly sworn to by MTaggart, and the subsequent 
"conversation in a low tone" was overheard by both M*Tag- 
gart and Montgomery while the pursuer and defender were in 
bed together, or in dose proximity to each other, gives a very 
different version of the defender's conduct from what he 
describes it, on oath, to have been, and leads to the condu- 
sion that he sought the pursuer's company, and entered her 
bed on that 23d April, 1862, neither for the purpose of saying 
bis paternoster, nor of procuring bread and milk. 

In these circumstances, inferring carnal intercourse, the 
present case is scarcely distinguishable from that of Lyon v. 
Chrantf reported by Tait in Morrison's Supplement, vol. v., 
page 556y where they may be hdd to differ, the circumstanoes 
of the present case soem more unfavourable to the defender. 
In Lyen*8caBQ the lociu was a brothel, when it is not probable, 
and does not, at all events, appear that Orant, was an intruder, 
although he abused the opportunity thus afforded to him. 

The present defender was, on the contrary, an intruder 
ih)m the first, as he had no legitimate right or reason to 
enter, and stiU less to remain in the pursuer's bed-room at 
that suspidous hour. This subsequent "toozling" of the 
pursuer exactly corresponds with the "struggling" of the 
pursuer and defender in LywCz case. But there is also this 
distinction between the present and LyovkS case, unfavourable 
to the present defence, that in the latter there appears to 
have been only one act of suspidous intercourse, whereas the 
suspicious visit of the present defender to the pursuer's bed- 
room, on the 23d April, was repeated, under drcumstanoes 
equally suspicious, on 27th April, 1862. 

From Livingstone 8 account of the meeting on 27th April* 
which the defender has not ventured to contradict, it is 
obvious that Livingstone was invited and urged to go there 
by the defender, and that thdr object in going was, not as 
alleged by the defender, to get bread and milk, but "to make 
up to the girls." According to the evidence of the pursuer 
and Livingstone, .there was time and opportunity for oamal 
interoourse between the pursuer and defender before Living- 
stone entered the bed-room. The defender says that he went 
in about ten minutes before Livingstone, but Livingstone 
swears tiiat he went in halfan-hour after the defender went. 
There is a discrepancy here. But with reference to the pro- 
bable nature of the defender's occupation in the interval, there 
is nothing extraordinary in the same period of time seeming 
to him only ten minutes, which appealed to Livingstone, less 
comfortably situated, fully half-an-hour. Montgomery states . 
the time to have been less than ten minutes ; but for reasons 
to be immediately adverted to, the Steward-Substitute thinks 
more reliance is to be placed on the pursuer's and Living- 
stone's evidence on this point than on Montgomery's. Mont- 
gomery further alleges that on the week following, the 27th 
April, 1862, Livingstone and Evans entered, and were some- 
time in the pursuer's bed-room at night, after she and Mont- 
gomery had gone to bed. This statement, if corroborated, or 
not disproved, would have been important, as the date of that 
alleged meeting would have corresponded more nearly with 
an exact nine months gestation tbiui dther the 23d or 27 th 
April, 1862, does. But the averment rests exclusively ou 
the evidence of Montgomery, and it is expressly contradicted 
by tho concurrent testimony of the pursuer, Livingstone and 
Evans. It must therefore be regarded as an erroneous 
statement; and the Steward-Substitute has less hesitation in 
holding it to be dbproved, Uiat with reference to Montgomery's 
examination, her retraction of an important part of her deposi- 
tion, her suspicious and indecent ^miliarity with the defender, 
and her correspondence with him inmiediately previous and 
relative to her deposition, there are strong grounds for believ- 
ing that her testimony is not altogether untainted and firee 
from personal bios. 



162 



SHERIFF COURT REPORTS. 



With regard to that correspondence of the defender with 
H^Tagj;^^ and Montgomery, it is evident that it originated 
in the defends 'b great anxiety to escape the consequences of 
his indiscretion on the 23d and 27th April, 1862, and that 
while exhorting in his correspondence in a general way to 
speak the truth, he took rather too much pains, and gave too 
significant hints, to lead them to adopt his version of the 
facts on which the parties were at issue and the case depended. 
There is one discrepancy between the pursuer s statements on 
record and her evidence, to which, though not immaterial, no 
reference was made at the debate. 

In article four of the condescendence it is averred that the 
carnal connection of the parties on both the occasions libelled 
took place in the pursuers bed. The pursuer swears (Pur. 
Proof, p. 2), that on the second of these occasions "the 
defender had carnal connection with me on the top of a chest." 
Wheri the proof of that act of intercourse is merely circum- 
stantial, it appears at first extraordinary that the pursuer 
should have varied in her description of the locu$. But it 
may fairly be stated in explanation first, that the chest is 
proved to have been so close to the bed, that both Montgomery 
and M'Taggart, when in the bed, and hearing the defender 
and pursuer conversing in a low voice together beside them, 
were unable to say whether the defender was then in the bed 
or on the chest beside it; and second, where the fact of carnal 
intercourse has been reasonably established as having occurred 
at the time libelled, the proof as to the Iocum seems sufficiently 
instructive of the averments in the record, when it is both 
alleged in the record and proved that the connection took 
pla^ in the pursuer's bed-room. A discrepancy of a more 
serioiis nature, where the pursuer of a similar action erron- 
eously described in the record the date of her child's birth, 
was not held by the Supreme Court a fatal irregiUarity, the 
facts as to the actual birth of a child in the next month to 
the one libelled and the paternity being clearly established. 

To this Interlocutor the Sheriff, on appeal, adhered. 
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Alt, D. Jekkins. 



6th Octobbb, 18G3. 

SHERIFF COURT, GLASGOW. 

(Sheriffs Sib A. Alisok and Stbathebn.) 

James M*Ouat v. Dougald Reevie. 

Scottish Measure— Imperial Meaaure— Acts 5 Geo. IV., 
c. 74; and 5 & 6 Will. IV., c. 03.—^ quantitij of 
potatoes was sold hy the ScoicJi acre. In an action for 
jmyment^ the contract held to have heen illegal as con- 
trary to statute^ and dismissed with expenses. 

This acUoa was rafsed for the recovery of £124 13s lid, 
the price of six acres, thirty-seven poles, and seventeen 
square yards of growing potatoes, and 2s 6d for tolls, 
under deduction of £20 paid to account, the balance 
being £104 16s 5d. 

The record having been closed, and procurators heard, 
the Sheriff- Substitute pronounced the following Inter- 
locutor:— 

Having heard parties' procurators on the closed record, and 
made avizandum, Finds that the action referred to in the 
defender's first preliminary plea was dismissed on payment of 
expenses on 10 th January lost, and these expenses were paid 
on the 14th of that month: Finds that the present action, 
although raised and executed by the 12th, was not called in 
Court till 20th January, and was not a depending process 
when the prelinunary plea was stated; therefore repels said 
plea: Finds it stated and adndtted that the summary process, 
which was instituted in the Sheriff Court of Dumbartonshire, 
concluded for warrant to dig and sell the potatoes in question^ 
and for consignation of the proceeds, which having been done, 
the process was exhausted; and that the ordinary action 
whidi now depends in the same Court at the instance of the 
defender Reevie against the pursuer M'Ouat and the clerk of 



said Court, relates to the ultimate disposal of the sum ooa- 
sisrned in the summary process, and for damages ag&iait 
?.['Ouat, so that, although directly contingent to, that actioii 
is not identical with the conclusions of the present: Therefore 
repels the defenders second preliminary plea, and, on the 
merits. Finds it averred by the pursuer that the potatoes in 
question — measuring six acres, thirty-seven fioles, and sevoi- 
teen square yards imperial standard measure — were, in Sep- 
tember last, sold to the defender, undug, at the agreed on 
price of £20 per acre, to be pud in snms of £20 during the 
digging, and in proportion to the quantities dug, and of these 
potatoes the defender took partial delivery, aid paid £20 to 
account, leaving still due the balance of £104 ICs 5d sued foi; 
together with 2s 6d of tolls expended by the pursuer m cuiaiig 
the potatoes for the defender so far as removed by him: 
Finds it pled in defence that the side libelled was made by 
the Scotch, and not by the imperixJ acre, and that, being thw 
an illegal sale, the pursuer oould only claim payment accord- 
ing to the worth and value; but as the potatoes were boU 
under guarantee that, excepting ten drills or thereby, they 
were of good, or fine, or first-rate quality, and having turned 
out of bad or inferior quality; farther, that while the defen- 
der s servants were in the course of digging the potatoes, the 
pursuer, without pretext or intimation, and without any good 
cause, and without warrant or authority, suddenly oi&ted 
the work-people off the ground, and refused to allow them to 
remove the potatoes dug, or to continue digging, whereby 
loss and damage followed ; therefore the defender pleads he ii 
not liable in payment of the sums claimed: Finds, in point of 
hfcw, that as by the Statute 6 and 6 WilL IV., c. 63, i. 6, 
sales, by any denomination of measure other than the im- 
periid measures, thereby, and by the Act 5 Greo. IV., c 7i, 
fixed, involve the contracting parties in penalties, and an 
prohibited, and as express guarantee or warrandice of the 
good, fine, or first-rate quality of the potatoes sold is avened, 
and as the quality is said to have turned out otherwise: ind 
finally, as the pursuer is alleged to have stopped the continued 
digging and removal of the potatoes without cause, that these 
several grounds of defence are irrelevant: Finds that tbe 
pursuer having averred a sale by the imperial standard met- 
sure, and as it is not to be presumed that the parties entered 
into an illegal contract, the onus probandi is on the defender 
to prove his defence in this and also in the other respects 
alleged: Therefore, before answer, allowB the defender a proof 
that the sale in question was entered into by the Scotch acre; 
that the potatoes turned out contrary to express wamndice 
bad; and that the pursuer, without just cause, stopped the 
defender in completing the digging: Allows tbe porEuer • 
conjunct proof, grants diligence at the instance of parties 
respectively against vritnesses and havers, and commission to 
any of the depute-clerks of Court to take the depositions of 
havers, to receive productions and certify exhibits to he 
reported forthwith, and appoints the case to be enrolled fint 
Court day in vacation, that a diet may be fixed for said proof 
proceeding. 

Note. — All contracts which, in gremio of them, M to be 
regulated by local or customary measure, are not neoesstrily 
illegal. For example, in cases where rents were to be dete^ 
mined by Scotch instead of imperial measure, the contracts 
were found valid, Henry v. M'Bioan, 25th May, 1832, 10 
Shaw, 572, affirmed 9th August, 1834; and the recent case of 
Afair v. Miller, 3d February, 1860, 4 Jownal of Jwi^^ 
denee, p. 198. 

But sales made by any other than the imperial standard 
measure not only entail penalty by statute, but in constnictian 
of law are prohibited. In administration by the Courts the 
provisions of the Weights and Measures Acts since the Actoand 
6 WilL IV. passed, have been invariably enforced in sales, as 
may be gathered from the opinions of the Judges in the cases, 
List, Ist December, 1845, 2 Brovnia Rep., 590; Allan, 4th Dec, 
1844, 2 Brown, 294. But. as the illegality of the tiansaction 
now in question is alleged by the defender, and being contr»y 
to the pursuer's statement, the former must support his de- 
fence. The allegation of warrandice, and the breach of it» 
together with the averment that the pursuer wrongfuUy 
stopped the defender while in the course of ^^iP^^ 
potatoes, are matters of which it is plain the burden of proof 
lies on the defender, because on them he raises an issoe wiu 
the pursuer. . 

The Sheriff-Substitute feels constriuned to call the ^^ 
of parties to the anomalous position in which they have pw*a 
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tlMDiselTes by Htigatiiig concerning the same facts, thoaeh 
with diflerent concluslous, in separate counties. Besides the 
nak of obtaimng conflicting judgments, the parties must incur 
& eipense of double proofe, which could have altogether 
been avoided by him who was last in Court selecting the 
jarisdiction first appealed to. This was perfectly competent 
on Uie principle of reconvention; and it would oe desirable 
ibt process should be sisted in either Court till the case, first 
Dstaxed, was decided, otherwise, of consent of parties, juris- 
dicdoo might be prorogated, and a remit made 06 contingen- 
(mis of the one case for conjunction with the others. 

Thffi Interlocutor was, appealed, and after a hearing 
the Sheriff pronounced the following judgment : — 

Having heard parties' procurators under the defenders 
vpftt^ upon the Interlocutor appealed against, and whole 
pnoQB, Finds that the Interlocutor is appealed against only 
OD the question of the onuaprobaruli as to the agreement, and 
tlie party on whom it lies: Finds that the presumption of law 
i^ that the bargain between the parties was according to the 
imperial acre, and in dMo as an agreement between them is 
idnitted to have been entered into, the Court must presume 
tbatit was according to the legal standard measure: Finds 
that the onui of proving the contrary lies on the defender; 
Iherafors adheres to the Interlocutor complained of, and dis- 
IMM the appeaL 

N0Tjt.<-The presumption of law is, omne rite et ioUmniter 
sehm, and when anything else is alleged when the agreement 
k not denied, it must be proved by the party alleging it. 
13)e pursuer's allegation here is, that a certain quantity of 
potitoes was wold at £ JO per acre. The defender does not 
deny that some agreement was entered into, but alleges the 
bttgsin was per the ** old Scotch acre/"* and this the pursuer 
daBtts. The presumption is in favour of the pursuer, and the 
M(t of proving the allegation lies on the defender, the legal 
innimptioa bong that the law by acre means the imperial 

Before proceeding with this proof, it was moved that 
tins procesB should be sisted, and the Sheriff-Substitute 
ttted it accordingly. This Interlocutor was appealed, 
ind the Sheriff* recalled the Interlocutor sisting, and 
oidered the case to proceed by the following judgment: — 

Having considered the Interlocutor appealed against, and 
iMttd the agent for the pursuer — ^no appearance having been 
node for the defender — and having reviewed the process. Finds 
tittt, amce the Interlocutor under review was pronounced, the 
ooonter action of damages, at the instance of the present 
defender before the Sheriff Court at Dumbarton, has been 
listed by the Sheriff there, so that, as matters stand, both the 
proceis in the Sheriff Court at Dumbarton, and the present 
action have been sisted, which is a state of matters that 
olmoQsly cannot be allowed to continue: Finds that the 
nMODsassigned by the Sheriff of Dumbartonshire for sisting the 
process in that Court, appeared to be perfectly satisfactory, 
that the action in this Court ia the direct and leading action 
&r the contract price of the potatoes, whereas the action in 
the Dumbarton Court is for an illiquid claim for damages 
•riang out of the contract, aud also that the process in this 
Court was originally the leading process, although the first 
action was withdrawn in consequence of a formal error, and 
tile .present action, which came in lieu of the former, though 
nbsequent in point of date to the one in Dumbartonshire, is 
hi a much more advanced stage than the Dumbarton one: 
^therefore altera the Interlocutor complained of, and recalls 
the slit of this process, and remits to the Sheriff-Substitute 
to proceed farther in the cause as to him may seem just: 
Reoommends to the defender to prove his alleged counter 
claim in this action, and reserves his daim for any excess 
which may be established above the sum claimed and found 
doe to the pursuer in this action. 

Proof was then led, and parties' procurators heard, 
when the Sheriff-Substitute pronounced the following In- 
terlocutor:— 

Having, heard parties* procuratorB on the concluded proof 
Md whole cause, Finds it instructed that in Septemberi 1859, 
fte pmnwr lold the defender a parcel of potatoes then on the 



ground on his farm of Ardmore, Cardross Parish, Dumbarton- 
shire, at the price of £20 per acre, a portion whereof the 
defender soon afterwards dug and took delivery of, and he 
paid £20 to account of the price, but the greater part of the 
potatoes were left nndug: Finds that the pursuer avers said 
sale was made by the imperial standard acre, and he demands 
payment for the quantity of potatoes libelled, on that medium, 
but the defender, on the other hand, alleges that the sale was 
by the Sootoh acre: Finds it proved that the sale was by the 
Scotch acre, and it was entex«d into without reference to the 
proportion which the imperial acre bore to it: Finds that 
under the provisions of the Statute 5 Geo. lY., c. 74, sec. 15, 
as amended by the Act 5 and 6 Will lY., c. 63, sec. 21, the con- 
tract between the parties so made was null and void; and the 
action rests solely on said contract; therefore sustains 
the defence that the sale was void, and assoilzies the defender 
from the contusions of the summons as so laid: Finds the 
pursuer liable in expenses, allows an account thereof to be 
lodged, and remits the same to the auditor to tax and reporti 
and decerns. 

Note. — The nullity of the contract is the only plea in 
defence which the Sheriff-Substitute has found it necessary to 
dispose of; in all other respects the rights of parties, quoad said 
potatoes, remain unaffeoted. 

The proof adduced instructs that the contract between the 
parties was by the Scotch acre and not by the imperial standard 
acre. In the firat place, it is proved that sales in Cardross 
Parish are usually made by the Scotch acre; in the next place, 
the potatoes were measured by the witness Buchanan, under 
the pursuen' instructions, according to that acre; in the third 
place, the ori^iual demand made for payment through the pur- 
suer s agent, Mr Hislop, was calculated by it; in the fourth place^ 
the original action instituted for payment of the price, but 
afterwards abandoned, libelled the Scotch as the contract acre; 
in the fifth place, the price claimed was the current value of 
tho potatoes by that acre; and, last of all, the parties them- 
selves, together with the witness Houston, concur in stating 
that the bargain was concluded on that understanding. 
Indeed, the pursuer's evidence is decisive of the point, he de- 
pones — "I understand that there is a difference of about a-fifth 
between the Scotch and imperial acre; when I was seeking£22 
an acre for the potatoes, what I meant and imderstood was £22 
the Scotch acre. When the defender said he would give me £20 
an acre, I understood him to refer to the Scotch acre also. 
I underatood that the transaction between us was closed on 
the footing that I was to receive £22 the Scotch acre for my 
potatoes." 

A sale of this kind is null. The second section of the Act 
5 Oeo, lY., c. 74, provides that the acre of land shall con- 
tain 4840 square yards of the standard prescribed by the 
preceding section. It is enacted that, after the Sth of May, 
1825, all contracts, bargains, sales, and dealings in any part 
of the United £lingdom shall be deemed to be made and had 
according to the standard weights and measures ascertained 
by the Act; and in all cases where any special agreement shall 
be made with reference to local measure, it is provided that 
the ratio or proportion which it bears to the standard shall be 
expressed, declared, and specified in the agreement, otherwise 
it shall be null and void. When the parties agreed, no such 
proportion was either expressed, declared, or specified, so that, 
under the comparatively mild provision, the pursuer could not 
have enforced his contract. But the Statute 5 and 6 Will. 
lY., c. 63, which, although it repeats the 4 and 5 Will. lY., 
c. 49, simply varies and amends the 5 Geo. lY., c. 74, makes 
more stringent provisions. By section 21st not only is tho 
use of local weights and measures prohibited under penalties, 
but it is declared that '* any contract, bargain, or sale made 
by any such weights or measures shall be wholly void." 

Accordingly, effect has been given in questions of sale to 
these enactments; and in the amdogous case, Alexander v. 
M^GregWy 24th June, 1845, 7 Sess. oases, 915, a seller of 
potatoes by the Sootoh acre failed in an effort to enforce the 
oontraot. 

This Interlocutor was appealed, and after a .hearing 
the Sheriff adhered. 
Actn BoBEBT Stewabt. Alt, J, L. LAV«, 
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8th Octobbb, 1863. 

SHBRIFP COURT, GLASGOW. 

(SHiRivrs Sib A. Aubon Aim SnuLTHXBir.) 



The Pouce Ain> Statute CoMMirrEE or the Town 
Council or the City of Glasgow and John 
LANO,;Writer In Glasgow, their Clerk, v. Andrew 
Menzxes. 

Police— Damages— Master and Servant.— 27<e Police 
Committee of the Town Council of Glasgow raised an 
acHon against an omnibus proprietor^ one of whose 
vehicles was negligently allowed to run against and 
destroy a cluster lamp erected in an open space at the 
junction of two streets. — Heldy that the otoner was liable 
for the negligence of his servant — that the lamp was in a 
properplace^ sufficiently protected^ and damages awarded* 

In Jane, 1860, one of the defender's omnibuses, when 
driving along Woodside Crescent or Sauchiehall Street, 
oame in contact with a lamp-post, placed at the junction 
of the Crescent with Sauchiehall Street, and overturned 
it, thereby destroying the post and lamps, and this action 
of damages was raised, in which £20 was concluded for. 
The defence was a denial of liability and of the aver- 
ments in the summons. 

The record was then closed, and parties^ procurators 
having been heard, the Sheriff-Substitute pronounced 
the following Interlocutor: — 

Having heard parties' procurators on the concluded proof 
and whole cauKe» Finds that, on the afternoon of Monday, 
25th June, 1860, the defender'd omnibus, drawn by three 
horses abreast, and which then plied within the city of Glafigow, 
between Bridgeton and Woodside Crescent^ reached the latter 
terminus, at the junction of Scotland and Lynedoch Streets, 
about 20 minutes to 6 o'clock, and was there turned and left 
stationary to receive passengers, on the view of starting on a 
retom trip in five minutes thereafter : Finds that the omnibun 
was in charge of a driver and a guard, both in the defender's 
service, and on turning the carriage the driver threw the 
horses^ reins over the handlo of the dra^, which was placed at 
his feet, and descended to examine a hoof of one of the horses, 
which immediately before had shown symptoms of lameness, 
and the guard stood by, near the horses heads, while the 
driver was so employed : Finds that, on discovering nothing 
wrong with the animal, the driver proceeded to ascend the 
driving seat, and for that purpose had put his foot on the lowest 
step of the omnibus — which, from recent rain, was wet — but 
he slipped, and dropped to the ground, at which instant the 
horses started off quicker than usual, apparently startled, and 
ran through Scotland Street into Woodside Crescent, and 
along the declivity there towards Charing Cross in Saucbiehidl 
Street: Finds that, on the horses thus setting off, the driver 
caught the off-side traces, and stretched up his hand to seize 
the reins, and so to control the animals; but in tliis he failed, 
and was almost immediately thrown to the ground, the omni- 
bus passing over him; the guard, however, continued running 
beside the horses, endeavouring, ineffectually, to catch them: 
Finds tiiat the uncontrolled horses and omnibus turned firom 
the said Crescent quickly into Sauchiehall Street, and, on 
rounding the oomer, oame violently in contact with, and over- 
threw, a large police cluster lamp piUar and lamps, which 
had been erwted in the centre of said street at that point, 
whereby both pillar and lamps were broken, and damage done 
to the extent of £20 — ^the sum now sued for: Finds that the 
pillar fell on the horse on the right hand side of the omnibus 
and killed it» the other horses were wounded, the omnibus it- 
self was mudi broken in front, and the driver, who was run 
oyer, expired in the Infirmary, from the injuries he sustained, 
a few days afterwards: Finds that the said pillar hunp so 
overthrown had been put up by the pursuers in the autumn 
of 1867, under the provirions of the Glasgow Police Acts, 6tb 
and 7tb ViGt.« c 99, and 9th and 10th Yict, o. 289, as is 



alleged in the summons: Finds that the |nUar was hoQow 
and made of oast-iron, it was li\ feet high, and stood onsn 
octagonal stone building of the height of 2} feet, which had 
a diameter at the bottom of 3 feet 2 inches, but at the top it 
narrowed to 2\ feet, and weighed about two tons; the pUIar 
was attached to the stone base by five iron prongs, from three 
to five inches long; inserted in corresponding holes about four 
inches from the outer edge, wherein lead had been nm and 
batted on one side; from the neck of the pillar, aud at the 
height of about 12 feet from the street, four branches projected 
about four feet horizontally, each containing lamps, and on 
the apex was a fifth lamp~Uhe weight of piUar and branchei 
being from 18 to U cwt.: Finds that the omnibus was from 
eight to ten feet wide, and the height at the back of the 
driver's seat measured from 11 to 18 feet: Finds that, as bo 
set on the stone base, and having regard to its weight, the 
lamp was not as securely erected as was prudent or safe; and 
according to its proved dimensions, the lamp branches stretched 
into the street several inches beyond the base, and were there* 
by catcnUted to obstruct the free passage of laige carriage 
on either side, and being nnfenoed, and Uie site in one of the 
principal thoroughfares, the lamp was not unattended with 
danger: Finds, that by the 162d section of the first-mentioDed 
statute, which regulates the matter, the pursueis were required 
and empowered to make provision for lighting in a suitable 
manner the whole streets of the city, and to provide, erec^ 
and maintain such lamps, lamp posts, and lamp irons, etc., as 
might be necessary; and they were authorised to order the 
same to be fixod, either (1) on the sides of the cattsewajfi, 
streets, and roads; or (2) on the curhstona of the paTementa 
or footways; or (3) at the rails^ or on the vsalU of boildiogi; 
or (4) on the sides of the street*), or roads— the pursuers in- 
demiufying the proprietors or poaaessors of the boildbgi for 
any damage thereby done: Finds that by section 165th of 
said statute it is enacted that if any person should, throo^ 
negligence or accident, break any lamp set up in any of (hi 
streets, etc., aud should not, on demand, make satisEactian far 
the injury or damage, then, on complaint made to any of ttie 
magistrates of the city, or the Sheriff of the county, authority 
is given to award such sum of money as the damage proied 
should amount to, not exceeding £5; and in these circaiB- 
stances finds, in point of law, and in the first place,' that the 
, defenders servants acted negligently on the occasiou in 
I question in suffering the onmibus horses to stand at the te^ 
' minus in Scotland Street without having the rcius secured in 
hand, and the horses under complete control, and in con* 
sequence allowing the animals to start with the omnibua and 
proceed towards, and come in contact with, siud lamp, and so 
upset aud break it: Bat fiuds, in the second place, that said 
lamp was put up contrary to the provisions of the statute on 
which the pursuers found, iu the centre of a street, and not 
on the side; and, as erected, it was nnfenced, and insufficient 
either to protect the lamp itself against injury from contact 
with passing carriages, or to keep carriages at all times free 
of it and exempt from damage: Finds that by this mutaal 
culpability the occurrence libelled y/tm the result, causing Ioh 
to both parties, the measure of loss being greatest on the 
defender's side; and, therefore, agreeably to the ordinary rule 
in such cases, neither party is entitled to recover damages: 
Therefore, sustains the defences, and assoilzies the defender 
from the conduflion of the action: Finds no ezpensei doe, 
and decerns. 

Note. — The manner in which the lamp in question was 
erected, and unfenoed as it is proved to have been, might have 
led to absolvitor in the absence of every other consideratioii. 
But uniting that view of the case with the unauthorised ate 
chosen, the Sheriff-Substitute has come to be of opinion thit 
the pursuers have no right to recover. Undoubtedly, the 
negligence of the defender's servants, and for which one ot 
them too fatally paid the forfeit, was the immediate cause of 
the occurrence; but the pursuers themselves had given the 
primary and a long-standing cause, and without which it is 
not improbable the defender's horses might have been pulled 
up nidiarmed, and causing no injury. The fact that no 
greater sum than £5 is recoverable as reparation from a party 
negligently damaging a lunp erected under the statute, plain^ 
shows that an d^ant and ornamental structure, such ''^ 
destroyed, was not in contemplation when the Act passed. 
But, as the pursuers saw fit, with oommendahle taste, to give 
the streets with lamps of the description in questioUi it ^ 
both thsir interest and duty to have suirounded thorn «»« 
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vith pillan or pall stones, without which the skilled witnesses 
exsmined are of opinion tiie erection was unsafe. It has been 
ihown that duster lamps in the thoroaghfares of London, and 
which are of smaller dimensions, are suitably surrounded with 
I face of 1^ nature referred to, and might have furnished an 
enmple of necessary precaution. 

Expenses have not been awarded, as both parties faAve been 
hdd oontribntoH to the casualty complained ofl 

This Interlocutor was appealed, and after a hearing, 
the Sheriff pronoimeed the following jadgment : — 

Hamg heard parties* procurators under their mutual 
tppflsbupon the Interlocutor appealed against, and made avi- 
audum with the debate and advised the proof and whole pro- 
ttm, Finds that the present action is brought for payment of 
£20 as the damages done to a lamp, pillar, and lamps erected 
hf the porsuers, the Police and Statute Labour Committee of 
the City of Glasgow, at the crossing of Woodside Crescent and 
SiQchiMiaU Street, by an omnibus belonging to the defender 
ooming in contact with it, and knocki^ down the same, 
owing to the culpable negligence and carelessness of those in 
ehirgeof the omnibus, and for whom the defender is respon- 
lible: Finds it proved that the oollision took place between 
li« and six o'dook on a summer's aftemooa in June, 1860, 
tod that the lamp piUar was overthrown by the omnibus 
earning in contact m£k it: Finds that the omnibus, which was 
dnwn by three horses abreast, was in charge of a driver and 
goud, and that after the carriage had been turned at the 
junction of Scotland Street and Lynedoch Street, with a view | 
to starting on the return trip from Woodside Crescent to , 
Biidgeton, the driver threw the horses' reins over the handle 
of the drag, which was placed at his feet on the box, and 
dncended from the coach box to examine the hoof of one of 
the horses, and that the guard stood by, near the horses' 
lieadi, while the driver was so engaged, but neither he nor 
ttj one else held the reins or had t^e horses under control 
wi the driver let them go: Finds that, on discovering 
nothing wrong with the animai*s foot, the driver proceeded to 
mend the box, and for that 'purpose had put his foot on the 
ikep of the omnibus, but having missed his footing he slipped 
ma fell to the ground, and at 3iat instant the horses started 
(4 nn through Scotland Street into Woodside Crescent, and 
•loDff the decUvity there leading down to Charing Cross, in 
fiaoadehall Street, and ran against the pillar lamp, which was 
oyerthrown, and in its fall kiUed the horse on the right hand 
>)de of the dmnibus: Finds that, on the horses nmning off, the 
driver caught hold of the off-side traces, and stretch^ up his 
hand to get hold of the reins so as to control the animals; but 
in this he faUed, and was thrown to the ground, the wheel of 
the omnibus passing over him, and he died a few days after 
in conieqaence of the injuries received: Finds that the guard 
in charge of the vehicle had taken no steps whatever to hold 
the horses' reins when the driver left the coach box to ex- 
amine the horse's foot, nor was any one appointed to that 
doty: Finds that the collision took place in a broad space 
^we there waa plenty of room for the onmibus to pass on 
^ther side of the lamp pillar, there being forty feet on each 
>ule of the lamp pillar: Finds it proved that the cast-iron lamp 
piSar stood in the middle of an octangular stone-case, 3) feet 
in diameter and 2} feet high, and was the property of the 
Polioe Conunissioners, who had erected it; and the piUar itself 
vu Ui feet high, and strongly fastened to the stone base: 
^Ws it proved that the pillar and lamp were entirely 
destroyed, and that the damage done may be fairly estimated 
at fifteen pounds: Finds it proved that the driver of the omni- 
has was an experienced and skilful driver, and that the guard 
did all he possibly oould to stop the horses after they had 
started off; but no one was at the horses' heads or had the 
Kins in his hand when they started off, but the reins were 
twisted round the handle of the drag, wluch was placed in the 
nuddle of the driver's loot-board, so that neither the driver nor 
the guard could reach up to them after the horses ran off, and 
the only thing they could catch at was the traces: Finds that 
the Police CommiBsioners had done nothing contrary to the 
Police Act or the common law, in putting up the lamp pillar 
ia the place where it was erected, having plenty of room to 
pass it on all sides; but that, on the contrary, it was a proper 
precaution to take in order to protect foot passengers and 
curiages in crossing at the spot where it was placed: Finds 
that the defender is in law responsible for the loss and damage 
thna oocanoned by the omnibus belonging to him, through 



the fault of those in charge of it, and for whom he is liable 
Therefore sustains the appeal for the pursuers, and altera the 
Interlocutor appealed against, repels the defences, and 
decerns against the defender for the sum of fifteen poonda 
sterling, as the value of the pillar and hunp in question, with 
interest as libelled: Finds the pursuers entitled to expenses, of 
which appoints an aooount to be given in, and remits to the 
auditor to tax the same and report, and dismisses the appeal 
for the defender, and decerns. 

NoTE.~This is the second case which the Sheriff haa had 
to decide ci carriages running against large pillars for publio 
lamps in Glasgow, one at the top of Buchanan Street, and the 
present one near Charing Cross, at Woodside Creeoent. 
Though the Sheriff does not think the absence of small atoM 
piUars at the four comers of the stone base of such pillan ia 
any defence against this action, yet he would recommend the 
Pciioe Committee to erect such small piUars as is done at simi- 
lar erections in London, such as those at the crossing of 
Regent Street with Pall Mall, Piccadilly, and Oxford Street 
in London, both to form an obstacle to horses or carriages 
coming in contact with the pillar, and to furnish a place of 
refuge for foot passengers, which is the prindpal object for 
such erections in the London lamp pillan of this description. 
The defender pleads that the Police Committee are not entitled 
to erect lamp pillars in the middle of a croesing of streets by 
the UUe Police Act, althoogh such erections are not proMbiUd 
by Uie Act. As the PoUce Committee are empowered gene- 
rally to erect lamps, there is no limitation of their choice of a 
spot for them by statute in the jmblie streets, and at common 
law tiie only limitation is that such choice sludl not be danger* 
ous or inconvenient to the public, which cannot be said to Iwvo 
been the case here. The dauses founded on by the Sheriff- 
Subetitute relate to lamps put down on foot pavements, whidi 
are placed at the expense of the pursuers, and maintained by 
them; but they do not apply to the public tireeU, which are 
the property of the Police Committee, and in regard to them 
no power of erection was necessary. In regard to the latter 
there is no statutory restriction, and the case as to erections 
by them there thus rests on the common law. Unless lamp 
pillars were iJlowed to be put up in the centre of such oroai* 
ings as those where the lamp piUar in question was placed, the 
large space in the centre would be dark at night, to the mani- 
fest danger both to foot passengers and carriages pasdng at 
the time. 



AcL J. L. Lai^O. 
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15th October, 1868. 

STEWARD COURT, KIRKOUDBBIGHT. 

(Shzbivfs Heotob Ain> Duvbab.) 

GUBBUTHEBS & BlQOAB V. DUDGBON. 

Contract— Sale — Error calculi—On a sale andpurehan 
of sheepman error was committed^ and timeously in/t* 
matedy in the gross sum to be paidy the price per head 
and the number being correct. In an action for 
damages, or the fulfilment of the bargain — Heldy that 
there was no sale. 

The question in this oase was whether a lot of Iambs, 
sold by the respondent to the petitioners, had been sold 
in one lot, or at so much per head. The petitioners 
claimed deliyery or damages on the assumption that the 
bargain was a sale in one lot, and for a slump sum; 
the respondent resisted the action on the ground that 
there was no consensus, and that there was error calculi, 

Hie Steward-Substitute (Dunbar) pronounced the 
Mowing Interlocutor, which was appealed, but adhered 
to by Mr Sheriff Hector:— 

Having advised the record, proof, and productions, and 
heard parties' procurators. Finds that, on 25th September 
1862, the petitioners went to Woodhead, the respondent's 
residence, for the purpose of buying nmety-six cross-bred Uunbs 

i2* 
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belonging to the respondent, then upon the lands of Wood- 
head: Finds that the petitioners, after examining the lambs, 
inquired of the respondent the price; and the respondent 
having first made a mental calculation, and thereafter, with 
the aid of his son John, a calculation on paper, with the view 
of ascertaining what the price of the whole lot would amount 
to at the rate of 16s per head for fourscore, and 15s 9d per 
head for the remaining sixteen lambs, informed the petitioners 
tiiat he would take £69 for the whole lot, and on one of the 
petitioners asking what that amounted to per head, the res- 
pondent replied 16s per head for eighty, and 15b 9d per head 
for the remainder: Finds that, after some further conmiuning 
as to an abatement or luckpenny of £2 or £1 from the price 
asked by the respondent, the bargain was struck at the price 
of £69 for the whole lot: Finds that the respondent accepted 
of the said contract-price in the belief, founded on the previous 
hurried and erroneous calculations of himself and hi^ son, 
that the SMd price, at the foresaid rate per head, was £69, 
whereas it was in reality, and should have been stated as 
amounting to, £76 12s: Finds that, Immediately after the 
bargain was struck, and before the petitioners had left Wood- 
head, the respondent discovered and informed the petitioners 
of the error ealciUi on which the contract-price had been fixed 
by him, and intimated his willingness to deliver the lambs to 
the petitioners at the price of £76 12s, or at the rate per head 
which it was his intention to sell them at, as made known to 
the petitioners before the sale: Finds that the petitioners, 
having rejected that proposal, have brought the present action 
for delivery of the lambs at the price of £69, in terms of the 
original bargain, or failing imfdement of said bargain, for pay- 
ment of £2fO in name of damages: and in respect it is proved 
that an error was innocently committed by the respondent in 
fixmg his contract price at £69 instead of £76 128, the sum 
exigible at the rate per head intended and expected by him. 
Finds that sud error, being in subttantialilmtt vitiates and 
annuls the contract; therefore refuses the prayer of the peti- 
tion, assoilzies the respondent from the whole conclusions 
thereof: Finds the respondent entitled to expenses, as the 
same shall be taxed by the auditor of this Court, allows him 
to lodge an account thereof for taxation, and decerns. 

KoTB. — The respondent's case has not been set forth very 
distinctly or consistently in the record. But the 6th article 
of his statement of facts (Revised Defences, p. 6 and 7), and 
his third plea in law, seem to the Steward-Substitute intended 
and sufiicient to raise the defence, which has been sustained in 
the foregoing Interlocutor. 

With reference to the evidence adduced on both sides, it 
may be very plausibly maintained that the price fixed by the 
oontract was in reality at a certain rate per head, although, to 
facilitate a ready settlement of the price, the full amount pay- 
able for the whole lot of lambs sold was also specified in the 
bargain. That would have been both a perfectly reasonable 
and convenient form of agreement regarding the price, and in 
conformity, it is believed, with the ordinary usage of trade in 
such bax^ins (Pet. Proof, p. 16). 

The conclusion, however, at which the Steward-Substitute 
has anived, on an anxious and repeated consideration of the 
proof, is, that the price fixed by the contract was a gross sum, 
payable for the whole lot of lambs, but on the express under- 
standing and belief on the part of the respondent, distinctly 
announced to the petitioners at striking the bargain, that in 
fixing that gross sum as the contract-price, the respondent was 
stipulating for and receiving the price of 168 per head for 
eighty, and 15s 9d per head for the remainder of the lambs, 
and that £69 was the full sum exigible at that rate per head. 
The petitioner's case rests on the allegation, in point of fact, 
hat the price was fixed at a slump sum, without any mention 
of or reference to a price per head, which did not, therefore, 
enter into,br form an element or condition of the bargain. 
Tlie evidence adduced by the petitioners in support of that 
allegation is neither very^consiBtent nor satisfactory in itself, 
nor otherways corroborated. 

Both the petitioners admit (Proof, p. 2 and 11), that before 
naming a price the respondent and his son made calculations, 
as they thought, relative to the price of the lambs. 

It is prov^ beyond all reasonable doubt that the calcula- 
tions were made to ascertain what the gross price of the whole 
lot would amount to, at 16s per head for eighty, and 158 9d 
for the remaining sixteen. The evidence of the respondent 
and his son on that point is neither contradicted nor impaired 
by any other evidence adduced. 



Were the petitioners informed of the result of these cilcab- 
tions, and of the price per head which the respondent expected, 
at or immediately before striking the bargain? 

The petitioners concur in swearing, not that such inforntt- 
tion was not given, but that they did not hear it. 

On the other hand, the respondent and his son podtiTdy 
and directly swear that that information was given to the 
petitioners, and in answer to the request of the petitionar 
Carruthers to be informed of the price per head asked by tiie 
respondent. 

This positive assertion by the respondent and his son appean 
more entitled to weight and credibility than the qiuJified 
denial of the petitioners, for, first, it is more probable that 
the petitioners may have forgotten what they had no strong 
interest to remember, than that persons in the pontion'of tiie 
respondent and his son should, to obtain so paltry and disbonert 
an advantage, have combined to swear what they knew to be 
false; second, the petitioners* recollection of other importsat 
facts connected with the bargain is proved to have b«en de- 
fective. Thus, while Biggar swears (Pet. Proof; p. 16) that 
"he never heard it said by any person before 1st October that 
the sheep had been sold to the petitioners at 1 6s a head fw 
fourscore, and 15s 9d for the remainder," Carruthen iwean 
(Pet. Proof, p. 8 and 9), that on two separate occasions, on 
25th September, the day of the sale, the respondent stated ia 
his hearing that he considered the lambs to have been sold at 
these rates per head; and, on the second occasion, that unless be 
was paid for them at these rates, he would retain them. 
Biggar must have heard what the respondent then sud, aa be 
states (Pet. Proof, p. 16) that '<he and Carruthers wen 
together all the time at Woodhead," and the commanication 
was obviously intended for both of them. Carruthers's testi- 
mony on this point is borne out by the respondent's son (Reipi 
Proof, p. 16). Again, both Carruthers and Biggar deny on 
oath (Pet. Proof, p. 9 and 16), that at the meeting of parties 
at Woodhead on 1st October Carruthers admitted that the 
lambs had been sold at so much per head. And yet that Cut 
is reasonably established by the direct evidence of the respon- 
dent and his servant Shennan (Resp. Proof, p. 9 and 19). 
Shennan is a disinterested, and therefore a more credible wit- 
ness in this disputed matter than either of the parties; and if 
his testimony is credited, it proves from the mouth of one of 
the petitioners, that the price of the lambs per head was aa 
element or condition of the bargain. 

Holding it therefore satisfactorily proved, 1st, that the 
price was fixed by the respondent with reference to, and ai 
the result of, a calculation founded on the price per head, 
being 16s for fourscore, and 15s 9d for the remainder; 3d, 
that the said price per head was contemplated by the respon- 
dent, and formed an element of the bargain; and 3d, that the 
gross price fixed in the oontract was less than the respondent 
intended, in consequence of an error in said calculation, which 
was timeously intimated to the petitioners — ^it seems to follow 
on equitable principles, as well as in accordance with the lav 
recognised by express dedsion of the Supreme Court, tbat the 
contract cannot be enforced against the respondent. 
Act. R. K. Walkeb, Maxwelltown. 
AIL B. BaOATOH, Kirkcudbright. 



15th Octobeb, 1863. 

IH THE BeFEBENCB TO 

MR SHERIFF BELL, GLASGOW, 

BETWXEIT 

The Pabtsh or Dundee and the Pabibh ov FALsnuc. 



Pauper— Settlement. — A pauper child (Mackay) w» 
deserted by his parents. Their residence or settlement 
was unknown, and it was believed that they were nativif 
of Ireland. The pauper was horn in the parish o/Fd- 
kirk, hut had become chargeable to the parish of Dundee. 
On a reference as to which parish was liable to maiiiUdn 
the pauper, the arbiter held that the parish of birth tvai 
liable. 

In this Reference parties are agreed tbat neither the hXbar 
nor mother of the pauper, who is a child of four yean of age, 
have any known settiement in Scotland, either by birth or 



SHERIFF COURT REPORTS, 



16? 



oihenrftTiy and it is believed tbat both parents were bom in 
LnbuuL Tbey deserted the pauper child in Dundee in July 
1862, and they have not since been hewd of, nor can* their 
ponenion of any settlement be ascertained, though full inves- 
tintioQ has been made. It was discovered, however, and is 
t£nitted, that the pauper himself was bom in the parish of 
?alkirk,and Dundee, in consequence, intimated on 28th July, 
1862, a claim of relief against Falkirk. 

I am of opinion that this claim is well founded, and falls to 
be Bostained. It is contended for Falkirk that a child necea- 
nrily follows the settlement of its parents during their life- 
time, and that, as they must have a settlement somewhere, 
the osttt of discovering such Bettlement lies upon the parish 
nbere the deserted child' is found and first becomes a burden, 
iBil not upon the parish against which no liability has yet 
opened, seeing that it is not the parish of the parent's 
Rttlement To this the parish of Dundee answers that 
tb doctrine maintained for Falkirk holds good only where 
thfi parental settlement can be ascertuned, and that where 
it cannot, the case of Bay v. Skene, 13th June, 1850, estab- 
iiflhed an opposite rule, seeing that it was there found that 
when a husband — an Englishman-— deserted his wife without 
having any residential settlement in Scotknd J the parish 
Mddentally burdened by the desertion was entitled to demand 
that the pauper should be taken off their hands by the parish 
of her own maiden settlement, being that of her birth, leaving 
the latter parish to operate its relief against the parish of the 
kuband's settlement as it best might. 

The only, difference between Hay*s case and the present is, 
ftat in the one the pauper was a deserted wife, and in the 
«4her he is a deserted child; and this is not a difference which 
can affect the principle of the decision. Lord Medwyn said 
in Hay-r" Where no other settlement can be discovered, the 
paoper's settlement must be held to be the parish of her birth. 
It if quite sufficient for the parish of Edinburgh to point out 
the parish of the woman's birth, in order to be entitled to 
npayment of the temporary reHef afforded her. The pre- 
nnption is that her husband had a settlement, but it is not 
to be thought that this poor woman is to find it out. The 
ponoer (the parish of Edinburgh) has made every inquiry 
that conld be required from him. The burden must therefore 
Ul on the parish of her birth." The Lord Justioe-Glerk and 
I<vd Coekbum took precisely the same view. Lord Cockbum 
Md-~"It may be true after all that this deserter really has 
aiettlement in England, and ihat in virtue of it that place is 
bound to maintain his wife. But on whom does the law 
hy the burden of ascertaining all this? I am inclined to 
took upon the parish against which the woman's last known 
■Bttlement creates a prima faeU obligation. It is the duty of 
tbat place either to fulfil its obligation or to relieve itself from 
It by transferring it on some other parish. The authorities of 
ue place where the pauper was accidentally found having 
pnoTered her last known Settlement, are not bound to 
Qmiire over all the earth for another possible one." 

In the case of Gibson, June 10, 1854, certain observations 
lol from the Lord President which bear precisely on the point 
*jw at issue. His Lordship said: — "In the case of pupil 
^Idren, the general rule is that their settiement is regulated 
by that of their parents, and that, in the event of their be- 
°°nung entitied to parochial relief, the parish of the parents* 
J^ttlement, if it be known, is that from which the relief is to be 
uiwn— not the parish in which the children may have been 
born; though if the parents be not known, or have no known 
ytlement, the parishes in which the children were severally 
WW may be resorted to." 

aEt Donlop, in like manner, in commenting on the earlier 
^of Pennicuick, March 3, 1818, in his work on the Poor 
dw'-P' ^^^' ^^^ ^^® result of that decision to be "that 
HOongh the original settiement of married women or of 
^"■ildren not emancipated be said to be suspended, notwith- 
rtanding the husband or parent having no settiement, yet in 
l^ty tile parish of such final or original settlement is bound 
to Bopport them, so long as the settiement of the husband or 
Pvcent remains unknown." The same point was referred to 
^ m the year 1859, under a joint memorial by the Inspectors 
ot Poor of the City Parish of Glasgow, and of the Barony 
^^b, and I tiien formed and gave effect to the same opinion 
^t I have announced now. (See the Poor Law Magazine, 
'^i.ip.481.) 

ifjIL^ not, however, to be denied that the oontention of 
'^"wk derira at fint light ooiuidena>l« additional atrengtit 



from the decision in the recent case of M 'Crone, 7th March, 
1862 {Poor Law Magazine, vol. iv., p. 421). This dedsioUt 
which was pronounced by the whole Court, has generally been 
thought to be — and the Lord Justice-Clerk expressly stated 
that, in his opinion, it was — irreconcilable with the dedrion 
in the above case of Hay. On attentive consideration, how* 
ever, it will be found that the decision in the one case does not 
necessarily neutralise that of the other. The facts on which 
the two judgments were founded differed materially, and the 
circumstances of M'Crorie's case was very speciaL The 
rubric is — "A Scotchwoman, the wife of an able-bodied Irish 
labourer, residing with his family in this country, but without 
having acquired a settiement, became insane, and was sent to 
an asylum by the parish where lunacy and destitution occurred 
— Held that the parish had no claim of relief against the 
parish in which the lunatic was bom." The Sheriffs, before 
whom the case came in the first instance, and whose judgment 
was substantially affirmed, distinctly explained that the fact 
of the husband's desertion, and of his residence in England 
being unknown, were two particulars in the case of Hay 
which essentially distinguished it from that of M*Crorie, 
where there was no desertion, and no unknown residence, and 
where, in consequence, a remedy was open which did not exist 
in the prior case — namely, that if the husband was a pauper, 
in respect of his inability to maintain his wife, he could be 
removed, under the provisions of the 77th section of the Poor 
Law Act, to Ireland along with her; and that if he was able- 
bodied, and not chargeable to the Scotch parish in which he 
resided, then no obligation of support lay upon the parish to 
which the wife had been removed. This view was the found- 
ation of the rationed decidendi of several of the Judges. Loixis 
Mackenzie and Jerviswoode — after stating the general rule to 
be that a wife on her marriage takes the settlement of her 
husband, and that if, through her supervening insanity, her 
husband shall become entitied to parochial rdief, the claim 
must be against the place of his settlement — go on to say, 
"But we think it necessary to add that we do not hold the 
rule to which we have referred to be so universal and unbend- 
ing in its application as to have the absolute effect, in every 
state of circumstances, of excluding all claim for relief, pending 
the marriage, by the wife against the parish of her maiden 
settlement. The decision in the case oiHay v. Skene, June 
13, 1850, is an instance where such a claim was sustained, 
although no allegation was there made that the marriage of 
the pauper had been actually dissolved by the death of her 
husband, or otherwise. Other cases may be figured, witil 
which we think it unnecessary here to deal, in which the 
principle recognised in that case ought to be applied. But we 
are satisfied that, in the present instance, where the husband 
of the pauper is an Irishman, resident within Scotland, the 
parish of Kilwinning has failed to show ground to support the 
liability which is sought to be attached in this action to the 
parish of Monkton; and it does not appear to us that the 
Court is called upon, or that it would be expedient now to 
decide any further question." In like manner Lord Cowan 
says — " I am not satisfied that there is sound principle, and 
there is certainly no express authority for holding the rule as 
to the loas of the wife*s maiden settiement by marriage so 
inflexible as to lead to such a result as must leave her without 
any settlement at alL It seems to me that the case oiHay v. 
Skene is directly adverse to that view, and I am not prepared 
to disregard so entirely the authority of that decision. The 
present case, however, is not distinguished by peculiarities 
sufficient to exclude the operation of the general rule. The 
husband is an Irishman by birth; he is an able-bodied man, 
perfectiy capable of supporting his family, and is not to be 
treated as a pauper. In tUs state of the facts before us, 1 
desire to state emphatically my opinion on this point.** It 
will, in like manner, be found that neither the Lord PreoideAt 
nor any of the other Judges, with the single exception of the 
Lord Justice -Clerk, say a single word to discredit the 
authority of Hay's case. On the contrary, they saved the 
authority of Hay's case, by finding in M'Crarie's that the relief 
pursued for against the parish of the wife's birth oould not be 
judicially recognised, because there had been no desertion, the 
husband being in Scothmd to answer for himself; and that, if 
he was a pauper, both he and his wife were removable to 
Ireland, and that if he was not, the daim for his wife's 
support lay against him. 

liow, in the present instance the circumstances are n^t only 
c|uit9 different from thosQ which 0CQurr«d in liCCrorifi but arf 
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• /Mfisrf of tbow wUoh oocnircd in Hay. The panper 
fadhnft liM fobatMitullj no parenti, for tbetr exutenoe ctnnot 
hm tnoed, and tho maadm of the Roman law applies, that de 
«o» exUtmUm et non appamUOm eadem eH ratio. Neitiier 
it ih&n any poanhility of remonng him to Irahuid, for Ua 
iiilMr haa not only not beoome chargeable to any Scotch 
pafkh, but ia not known to be in Scotland at aU, and is 
MiaTwl not to be a Sootdman, while the paaper himself ia a 
aallTe of this oouitiy. If be cannot be remoTed, and if no 
tnoe can be found of his parents' settlement, does he not 
belong to the parish of his own birth! By the 70th sec. of 
Ae Act, the puish where a poor penon is foimd destitute is 
boond to afford interim m«^itifeananAft only " mitil the parish to 
wfaidi sttoh poor person belongs be ascertained." It is trae 
that a pauper chiU cannot be said to belong to the parish of 
his own birth so long as he can oome on the pariah of the 
*' actual settlement" of his lather, which, as was found in the 
case of Barbour (House of Lords, MHJueen's Reports, 1st 
May, 1854), is the setUement of all the infant children. But 
where the father has no "actual settlement" that can be 
disoorered, and where the child has been Tirtually forisfamili- 
ated by the desertion of both father and mother, the case is 
different. 9e is then a pauper in his own right; and his only 
available chum is against the parish of his own birth, reserving 
to it its recourse against his parents, should they ever cast up. 

For these reasons I propose, as presently advised, to find 
the party, Beeby, as Inspector of Poor for the parish of 
FalUrk, liable in relief of the support of the pauper to the 
Mrty, Jack, as Inspector of Poor of the pitfiah of Dundee, j 
But considering the nicety of the question at issue, I am not ' 
disposed to find expenses due to or by either party. 

For IMmdee-^Wu, Hay, Dundee. 

Far ^ottiri— WiLKH k Cowax, Glasgow. 



17th Ootobxb, 1868. 
8H£B1FF court, KINCARDIXE— STONEHAVEN. 
' (Shbriffs a. B. SHAin) and Wilson.) 
GsoBOB Duncan n. Jamks Keith, Jun. 

Bill— Guarantor— Negotiation.— ^ Bill was guaranteed 
hy letter addressed to the drawer, but afterwards dis- 
honoured. In an action against the guarantor for pay- 
ment^ he pleaded (1) The Bill was not really signed by 
one of the acceptors, whose name it ostensibly bore; (2) 
That the Bill was not duly negotiated; and (3) Timeous 
notice of (he dishonour of the BUI was not given to the 
defender, so as to have enahled him to operate his re- 
Uef-— repelled. 

This was an action for payment of the contents of a bill 
drawn by the pursuer upon, and accepted by, Leiper & 
Black, and guaranteed by the defender. The acceptors 
haying failed to retire the bill, this action was raised 
against the guarantor, Keith. The conclusions of the 
summons were as follows: — 

Therefore the defender ought to be decerned to pay to 
ibe pursuer the sum of £14 sterling contained in a bill 
drawn by the pursuer upon, and accepted by, James 
Leiper, Roadside, Findon, Fortletben, Hillside, and 
Agnes Black, there, dated the 20th May, 1862, and 
payable fire months after date, payment of which bill 
was guaranteed by the defender in the event of any 
default in payment thereof by the said James Leiper and 
Agnes Black, who failed, and still fail, to make payment 
thereof. All conform to the defender's hobgraph letter 
of guarantee to that effect, addressed to the pursuer, and 
dated the 80th May, 1862, which bfll and letter of 
guaxantee will be produced at the calling of this cause, 
with ibe interest of said sum at the rate of five per cent. 



per annum firom the time said bill fell due till payment, 
and with expenses; but reserving to the pursuer action 
and diligence of every sort competent to him against tbe 
said James Leiper and Agnes Black upon the foresud 
bill, and for interest, damages, and expenses as acoordi. 
The record having been made up and closed, Uie 
Sheriff-Substitute pronounced an Interlocntor deoerniog 
against the defender in terms of the libel, and findiog 
him liable in expenses. He added the following 

Note. — ^This is an action to enfdtoe a goarantee giuted 
for the dae payment of a bill of exchange. Tbe punoer wm 
drawer of the bill. The defender, by a holograph letter, 
guaranteed that he would see the bill paid. The bill wai not 
paid when doe, and the pnnoer now claims its amount firom 
the defender. 

Hie defender objects to payment being enforced, on grounds 
which may be reduced to three— the first ground beiog, thit 
the bill was not signed by one of the acceptor^ whose sign- 
tnre it bears; the second, that the bill was not duly negotutod 
when dne; aad the third, that through the punuers £ulare 
to give the defender timeous notice of the dishonour of the 
bill, the defender's power of operating relief against tbe 
acceptors was lost. 

1. The first ground of defence is not very explioitly ststed 
on record. The defender contents himself with denying that 
the second acceptor signed the bill without averring tlw ng- 
nature to be a forger}', or saying when, where, and by whom, 
it was forged. It appears to the SheiiffSubstitute that this 
statement is insufficient in the position in which matters stand 
between the pursuer and the defender. In his letter of 
guarantee the defender admits the bill to have been signed by 
both acceptors; and if he wishes now to turn round and ay 
that one of the signatures is a forgery, he must, at least, take 
the burden of proving it to be so; and to entitle him to enter 
on such a proof, he must make a specific averment It u 
questionable if the letter of guarantee does not bar him 
aUogsther from challenging the authenticity of the bill, unlen 
he were in a position to allege accession to the forgery on tbe 
part of the pursuer. He appears as the friend of the aooepton, 
aiding them to obtain money or csredit from the porsoer, 
which they would not otherwise have got; and it would be 
contrary to good faith to allow him to plead that be had 
guaranteed payment of a document which was forged. It 
was his duty to have seen to the genuineness of the signatures 
before granting the letter of guarantee; and if one of the 
acceptors has (as he seems to intend to allege) defrauded him 
by getting him to guarantee a bill to which the other signa- 
ture is forged, it w^ be reasonable to hold that he must take 
his recourse in that case against that acceptor, and not agaiuit 
the innocent holder of the bill. 

2. The defence founded on the want of due negotiation of the 
bill would at one time have have raised a difiioult questios. 
But it is now fully settled that, as in a question between the 
person guaranteed and the guarantor, it is not neoesssry to 
present the bill for payment, or to protest it for not payment> 
or to give notice of dishonour — ( Walton ▼. Mutkill, 22d Kor., 
1844, 14 L. J., Ex. 54; Hitchcock v. //tM0-<9, 29th Apcil, 
1843, 12 L.J., C.P. 235; Story on BUU, third edition, p. 
872; 1 BelVs Com,, fifth edition, 377; see also Brown 
Y. Kirldand, 28d January, 1861, 23 D., 363). The reason of 
this is obvious. The guarantor undertakes that the aooeptor 
shall perform his duty, and his duty is to seek out his creditor 
and make payment without causiog trouble or expense. 

Althougn the bill in this case hu a place of payment meo* 
tioned, failure to present there does not impair the holder's 
right against the acceptor (1 and 2 Geo. XV., c. 78); wi 
though it wonld have cut off the holder's right against indor 
sen (had there been any), the guarantor would have had po 
light to complain of that, as he could not have obtuned relief 
from them in any circumstances. 

3. If, however, the guarantor is able to make out that he 
Bufiered loss from the want of due negotiation, or from tbe 
want of timeous notice to himself, he may be entitled to be 
freed from his engagement, on the ground that Uie person 
guaranteed has not dealt fairly by him. It is the benefit of 
this plea which the defender seeks to obtain on the ^unl 
ground of defence. But to entitle him to its beoefiik it ^ 
plAin tb»( ho muit make « reloy»nt ayannent of loss MtoiVf 
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or inevitably to be sostained, in oonaeqaence of 
iba hoUer's conduct. This the defender does not do. He 
vnn neither that the acceptors were solvent when the bill 
m due, nor that their bankruptcy intervened between that 
time and the time when he adnuts having received notice 
of dishonoar. On the first of these points, what he says is, 
thftt the parties '*were solvent, or, at least, had means in 
ifaar poisession to meet" the bUl. The meaning of this 
attenative statement is, that the parties were insolvent^ but 
tint if the pursuer had chosen to make a descent on their 
foods before the other creditors had notice, he might have 
CMiied off enough to satisfy himself. This can lurdly be 
adkd an averment that the acceptors were then able to pay, 
aor can the bolder be said to have been any way in fault in 
uglectuig totake an undue advantage over the other creditors. 
The averment, intended to state that bankruptcy intervened 
between the maturity of the bill and notice, is even more in- 
complete, it being to the effect that " before, or soon after in- 
timation,'' the aooeptors became bankrupt. The alternative 
itetement is again irrelevant. According to the rule, that 
when a statement is alternative, and one of the alternatives is 
Mevant, the whole is irrelevant; there is thus no relevant 
itstement^ either that the acceptors were solvent when the 
Ull fell due, or that they had become bankrupt before intima- 
tifOa of dishonour. In this way it is not possible to gather 
from the facts stated by the defender how he lost by want of 
eirlier notice, and it is in vain to look to him for explanation, 
M he does not even aver that he suffered loss at all. 

For tiie reasons given in the preceding Kote,'the Sheriff- 
Sohstitate is of opinion that no relevant defence has been 
ateted against the action. 

This Interlocutor was appealed; and, after a hearing, 
tbe Sheriff pronounced the foUowing judgment: — 

Tb» Sheriff having considered the closed record and pro- 
doetions, and the Interlocutor complained of under the 
^tbtM'B appeal. Adheres to the Interlocutor complained of, 
i&miases the appeal: Finds the defender liable in additional 
expenses since the date of the Interlocutor appealed against, 
ud remits the account to the auditor to tax and report, and 
decerns. 

Nots. — The Sheriff thinks it unnecessary to add anything 
te the Note of the Sheriff-Substitute in reference to the first 
^ grounds of defence noticed by him. In regard to the 
^^^ it appears to the Sheriff that a party signing such a 
Soanntee as that founded on is called on for his own safety 
to satisfy himself by inquiry when the bill which he has 
8°anuiteed falls due, that it has been paid or provided for, 
ud that the party holding the bill and guarantee is not bound 
to give immediate notice of dishonour to the cautioner. The 
Aolder of the bill and guarantee would not be entitled to 
^>o>Bct with the debtors on the bill, and to arrange expressly 
to grant them delay, and to refrain from taking proceedings 
H^JU^ them without the consent of the cautioner. But 
Bothing of this kind is allied. All that is said in substance 
•mounts to this, that while the bill fell due on 25th October, 
Bodaun was made against the cautioner till 6th December, 
<7 which time it was impossible to recover the amount from 
we proper debtonf, from whom the money might poasibly or 
Pywjb ly have been got, had earlier notice been given. The 
^oiff does not think this amounts to a sufficient defence to 
weolaam. 



^cfc G. 8. Caibd. 
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19th Ootobeb, 1863. 

SHEBIFF COURT, PERTH. 

<8Hssim QoBDOir aitd Babolat.) 

Fraser v» T. H. Goymere. 

oqgpeDsbn. — Competency of second registration of a prO' 
tested Billy and consecutive charges thereon, 

^^ fiicti of the caae are set forth in the Interlocutor of 
^ Sheriff-Substitute:— 

Hariog advised the closed (short) racord (the charger having 
^^>«iu«amthahearing}| Finds, 



First, That the bill on which the charge sought to be here 
suspended was given, was protested on 16th August, 1862*, 
and the protest recorded in the Sheriff Court books of Perth- 
shire, 28d October, same year, whereon a precept was issued 
of the same date in the statutory form. 

Second^ Upon the 25th of the said month James Mitchell, 
one tiie debtors in said bill, was charged to make payment in 
virtue of said precept^ and on the 27th of said month Peter 
Fraser, the suspender, was in like manner charged on the 
same precept. 

Third, On the 3d November the said two parties so charged 
appUed to this Court, and, on caution, obtained a sist of this 
said charges, and which was indorsed for service on the 
charger by the Sheriff-Clerk of Edinburghshire on the 4th of 
the said month, but which appears not to have been serv^ 
on the diarger till the 12th of December thereafter, when it 
was served personally on him. 

Fourth, The charger on the 29th November last of new 
recorded the said protest in the books of council and session, 
and obtained a precept in the statutory form, whereon, on 
3d December, the suspender, Peter Fraser, was a second time 
charged to make payment of said bill without any notice of 
the previous charge having been passed from. 

Fifth, In conseauence of the said second * charge, the 
suspender, Peter Fraser, on caution being again found, 
obtained a sist of the said second charge, which, being indorsed 
as aforesaid on 9th December, was served personally on the 
charger on the 12th December last. 

Sixth, That the charger entered appearance in both sus- 
pensions, and instead of passing from either charge, he insisted 
in both, and obtained a disjunction of the two suspensions 
which had been previously conjoined: Therefore finds that the 
matter involved under the second suspension was at the time 
that the second charge was given made the matter of sus- 
pension of an existing cbaxge to the same effect: Sustains the 
suspender's plea, and suspends the second charge simplieiter: 
Finds the charger liable to the suspender in ezpeneee, and 
remits the account thereof to the auditor to tax, and decerns. 

KoTE. — Looking at the history of personal diligence pre* 
vious to the passing of the Personal Diligence Act, 1st and 
2d Vict., c. 114, the Substitute is not prepared to say that it 
is incompetent after a protest is reoordcfd in the Sheriff Conrt 
books for the creditor on the bill to record a second time his 
protest in the books of session, and obtain thereon the usual 
statutory precept annexed. Under the 8th sec. of the Personal 
Diligence Act, it is still competent for a party on a Sheriff 
Court decreet or precept, upon a protest from the Sheriff books, 
to obtain letters of homing, but the expense of which is not 
chargeable against the debtor. But it is obvious that the 
proper mode of proceeding, where a protest of a bill is recorded 
in Uie books of session, is by the precept annexed according to 
section 1 of the Act, and the warrant No. 1 of the schedules. 
Where the protest is recorded in the Sheriff Court books, the 
Sheriff's precept is as ample within his territory as that of the 
Court of Session within the kingdom, and where it requires to 
be supplemented (and no such necessity can be alleged here), 
then the obvious remedy is under the 13th and 15th sections 
of the sud statute by supplement by any other Sheriff, or by 
the Court of Session, so as to extend tiie diligence over the 
kingdom. Perhaps it is competent, however unnecessary, of 
new to record the protest in the books of session, and obtain 
an original precept thereon, but the radical error in this case 
is, that the charger not only a second time recorded his 
protest, but gave a second charge without withdrawing the 
first, and that after the first wa^atfubjudidoia a suspension. 
If it is incompetent to sue for the same debt twice in one or 
two Courts, it must be still more so to charge for payment of 
the same debt. * 

The charger may plead that he was not aware of the first 
suspension when he gave the second chai^. But this is no 
Buflident answer. 

Fint, Because he must be held as aware of the first charge, 
and which, if he had attempted to follow out, would have 
brought to his knowledge the sist thereof. 

Second, The vagueneea of his address is sufficient to show 
the reason why notice had not been made to him; and, lastly, 
BO Boon as he was made aware of the existence of the two 
suspensions, he undoubtedly ought to have passed from one or 
other of the charges, whilst in point of fact he still maintained 
both, 80 in effect was insisting for double payment of the same 
debt. Waiving the question of the double preoept| it is dear 
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that BO creditor if entitled to give and inaist upon ooniecatiTe 
obargm on the saine diligence, and thus oompel his alleged 
debtor to have as many auspenaions as he chooees to give 
ofaarges. 

On an appeal, the Sheriff (Gordon) affirmed the fore- 
going Interlocutor. 
Act, Geuo. Alt. WiLSOir. 



20th Ootobeb, 1863. 

SHERIFF COURT, RENFREWSHIRK-6REEN0CK. 

(Shxriffs Fbaseb asd Tbknent). 

Ask Fitzsimons, or Crawford, Widow of Cuahles 
Crawford, Weaver, Tyrone, presently residing in 
Fort-Glasgow v. John Morgak and llvGu Craw- 
ford, Port-Glasgow. 

Aliment. — A moOier-in-law raised an action against two 
of her sons-in-law for aliment. Action dismissed. 

Thb pnrsuer raised an action in the Small Debt Court 
against the defenders for aliment. As the case raised 
important and difficult questions, it was agreed to send 
the case to the Ordinary Roll, and the following joint 
minute was lodged, and the case remitted accordingly:-^- 
With a view to this action being remitted to the 
Ordinary Roll, parties agree upon the following general 
matter of fact: — 

1. The defenders are sons-in-law of the pursuer. 

2. They were married to her daughters many years 
ago. John Morgan has no family. Hugh Crawford 
has five, three of whom are at work. 

8. At the peripds of their respective marriages the 
pursuer did not require support, her husband being 
alive, and able to support her. 

4. The defenders have not been in any req)ect 
lucrati by their respective marriages. 

Upon these facta the pursuer pleads, upon the general 
question, that the defenders are bound conjunctly and 
severally to pay the aliment claimed. 

The defenders plead, upon the general question, that 
they are not liable in any case, qua sons-in-law, for 
aliment, and upon the particular case, that being unable 
to support her out of their own houses, they cannot be 
bound to do more than to give such aliment which, 
before the action now raised, they repeatedly offered 
her. 

The Sheriff-Substitute (Tennent) pronounced an In- 
terlocutor, dismissing the action. 

This Interlocutor was appealed, and after a hearing 
Sheriff Fraser pronounced this judgment: — 

The Sheriff having heard parties* procurators on the pur- 
suer^a appeal, and thereafter oonaidered the whole pioceas, 
diamisaes the appeal, Adheres to the Interlocutor appealed 
againat, and decema: Unda no expenaea due. 

KoTE. — The queation raiaed in thia case ia whether two 
■ona-in-law are bound to afibrd aliment to the mother of their 
wivea, ahe having fallen into a atate of poverty after their 
reepective marriagea. It ia admitted in the joint minute 
that the aona-in-law were not lueraii by their marriagea. The 
point ao raiaed haa not been decided, ao far aa the Sheriff ia 
aware, in the Supreme Court. There are certain dicta in the 
caaea of Laidlavj, 8d July, 1832, and Macdonald, 20th June, 
1846, which bear upon the question; but theae dicta were 
entirely obiter. The point was not argued to the Court, nor 
was it requiatte for theae dedaiona to consider it at all, and 
thus it is now open for jodgment, untrammelled by, and at 
tho same tima withoati the guidance of authority. A huidband 



ia, by the law of Scotland, liable for the debta of his wife doe 
by her before marriage. During marriage ahe can contiael 
no debt which can bind either her husband or herself, except 
in the reatricted claaa of caaea, in which ahe acts as the 
pneposita of her husband. Aa regards debta which she wm 
owing at the time of the marriage, the liability of the husband 
is limited in duration, and in reference to thar character. 
Hia liability ceaaes on the dissolution of the marriage. And 
the debta for which he ia liable are contract debts. The 
ground of hia liability is that he aoquirea the whole of the 
peraonal estate of the wife, and thereby takes away from h« 
creditors her meana of payment; and equity will not allow 
him thua to be enriched at another*a expenae. "As the hos- 
band," says Frakine, "acquirea by hia marriage a right to the 
moveable estate belonging to hia wife, he is liable in payment 
of the moveable debta contracted by her before the marriage, 
according to the rule, Ex qua persona qvis Ziunm wipU 
ejus factum pra:9tare debet," Ertk. 1, 6, 16. TheUw \s also 
thua atated in aomewhat different language by Bankton- 
" There ia no doubt but the wife'a moveable debts, or each si 
bear interest, where the term of payment of the interest wsi 
not come before the marriage, will iSffect the husband, though 
they far exceed the particulara of the communion, and in the 
same manner during the marriage aa if they were his own 
debta, because such debta due to the wife wiU fall to lum 
without limitation," Bank., 1, 5, 92. The husband, there- 
fore, is liable for that kind of debt which, if due to the wifiB, 
would fall under the jus mariti. In other words, he \b habk 
aimply for. debta ariaing ex contractu. But the obligatlan 
upon a daughter to aliment her mother does not arise ex O0t- 
tractu but ex jure no/arce, and ia not a civil debt in the proper 
aenae of the term. "It ia plain," aaya Bankton (1, 6, 20), 
"that by the law of nature, children are bound to relieve 
and aupport their parents, who were the inatruments of thtir 
being, and took care of them in their tender years; ftr 
though commonly chUdren do not lay up for the parents, hot 
the parents for the children, " yet, in caae of neceasity, the 
parenta must depend upon their children, and the children ate 
naturally bound to maintain them, and our law enforces the 
natural obligation." It enforcea Uie natural obligation only, 
however, againat the peraona who are " taken care of in their 
tender yeara," and the grounda upon which they are made 
reaponaible are totally inapplicable in the caae of a atranger 
who oomea into the family by marrying one of the dangfatos. 
It was upon thia ground that the Engliah courta decuiwi that 
a huaband ia not bound to maintain hia wife*a child by a 
former huaband (Tul>b v. Harrisou, 4 Term Beporta,p. 118; 
Cooper V. Martin, East, p. 76). These deoiaiona, qoite 
correct according to general principle, settled a rule highly 
inconvenient in practice, becauae the children of the wife 
naturally became a portion of the aeoond huabanda family; 
and the rule was accordingly altered by atatute 4 and 5 
Will. IV., cap. 76, which providea that "every man who, 
from and after the paaaing of the Act, ahall nuury a woman 
having a child or children at the time of auch marriage, 
whether auch child be Intimate or illegitimate, ahall be 
liable to maintMn auch child or children aa-part of hia famUy, 
and shall be chargeable with all relief, or the coat prioe 
thereof, granted to or on account of auch child or cfaildreB, 
until auch child or children ahall reapectively attain the age 
of sixteen, or until the death of the mother of such child or 
children; and sach child or children ahall, for the pnrpoaes of 
this Act, be deemed as part of auch huaband'a fanoily aooocd* 
ingly." On the whole matter, the Sheriff ia of opinion that 
the action cannot be maintained aa againat the two aoni-lB* 
law. 

Act. M. B. Cowan, PortGlaagow. 

Alt. A. Macdoxald, Greenock. 



Galbrbatr v. Galbreath. 

A similar ca«e came before Lord Ormidale when b« 
was Sheriff of Renfrewahirc, and we add here his Lord- 
ship's judgment, dismissiDg the action, pronounced on 
9th January, 1854:— 

The Sheriff having advised the appeal for the defendens 
Hugh M'Millan and John M'MiUan, and having cGuaideied 
the whole prooeaa, Finda, lat» That theae defendera stand in 
the relation of soaam-law to the indigent ponueri vrf tbat 
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Aey are now Bought to be lubjected in aliment to her, solely 
b lespect of their beings the bosbands respectively of two of 
btf daughters. 2d, That it is not alleged that tiiese de- 
{mden' wives have any sepaAtte estate of their own, and that 
the action has not been directed against the wives at all, in 
mpect of their having any snch separate estate, or on any 
oUier groonds. 3d, That it is not alleged, and does not 
appear to be the fact, that at the time of the marriages 
nipecdvely of these defenders, their wives were liable in 
lEment to their mother, the pursner, or that they were then 
la luch drcomstances as would have rendered it incumbent on 
them to provide such aliment if it had been required, which it 
does not appear to have been. And, 4th, That while it is 
denied by the defenders in the record that they are in a 
ooodition to afford any aliment to the pursuer, and, on the 
contrary, is averred by them that their earnings are no more 
thin sufficient to provide for the subsistence of themselves and 
funilies; no steps have been taken, or allowed by proof or 
otberwise, for trying the disputed question of fact thus raised: 
therefore, in respect of those findings, as also for the reasons 
lefiBrred to in the subjoined Note, sustains the defenders' 
sppeal, lecfllls the Interlocutor of the Sheriff-Substitute sub- 
mitted to review, and assoihdes the defenders, Hugh M'Millan 
ttd John M'MiUan, from the conclusions of the action, but in 
nspect of the close connection of the parties, and the nature 
pnerally of the case, finds expenses due to neither party, and 
decerns. 

Nora.— The question, bow far a person is liable in aliment 
to his indigent mother-in-law, is one of great importance, and 
the Sheriff has bestowed on it his best consideration. He 
thinks it cloar that no such liability can be maintained jure 
Mttne as in the ordinary case of parent and child. Is, 
therefore, a sonin-law under such an obligation, in respect of 
his being liable for the debts of his wife? It is thought not, in 
the drcamstanoes of the present case. The defenders' wives 
had not themselves actually incurred any such debt at the 
time of their respective marriages, and in this respect the 
pment is distinguishable from the case of Spence, relied on by 
the puraaer (Mor. App., No. 1, voce aliment). Neither 
would the daughters have been themselves— and supposing 
they were still unmarried- liable in the aliment claimed, 
nnlesB they were in circumstances to afford it. But it is not 
jneged that the defenders* wives have now, or indeed ever 
had, any means or estate of their own, out of which to pay 
the aliment claimed. It is merely said that they have an 
mtertst in the communio honorum between them and their 
hoBbands, but at best such interest is only a contingent one, 
which may very likely never be avaikble to any extent 
whatever. Accordingly, in the case M'Donald v. McDonald, 
(20th June, 1846,) it was held that a contingent right of 
jroperty vested in daughters was insufficient to create such a 
uybaity as that now in question. The Sheriff holds the case 
of if'l>aiiaZrf a to be an authority in favour of the defenders, to 
theeffiacfc generally that a son-in-hiw is not, merely in respect 
of his marriage, liable to aliment his wife's indigent parent, 
•nd that it overrules any dicta of an opposite tendency which 
»ay have fallen firom some of the judges in the case so much 
relied on by the pursuer of Laidlaw v. Laidlaw, 8d July, 1832. 
Entertaining the opinion which he does, as now expressed, 
of the legal principles involved in the disputed question in this 
««e, the Sheriff deems it unnecessary to send it to probation 
^h, having regard to the conflicting allegations of the 
PMties in point of fact, would seem to be indispensable if the 
POBoer's claim against the defenders had been tenable in law. 



21ST OCTOBEB, 1863. 

SHERIFF COURT OF LANARKSHIRE— GLASGOW. 

(Shbbipps Sib A. Aiiiso* ahd Bell.) 

J. W. Guild, BlacVs Trustee, v. The Incorporation 
OF Bakers in Glasgow. 

Special and general lien— Landlord and tenant— Hypo- 
thec.— ^ corporation mill had lofts and granaries 
aUacked to U, which were let out to the members for a 
certain rent. Wheat had been stored, but removed 
between termsy but no rent had been asked or paid on 



each parcel The landlords claimed a right of hypothec 
for store-rent over other parcels of wheat; claim repelUcU 
A miller ground certain quantities of wheat into flour ^ and 
delivered to the owner of the wheats keeping an accourU 
for the mUUng. On the bankruptcy of the owner of the 
wheats other parcels were in possession of the miller, who^ 
in a question with the trustee, claimed a lien on the grain 
in his possession for the former milling. — Held, on a 
proof, that, from the course of dealing, there was a 
general lien for former work on any grain in their pos' 
session ; and defence sustained. 

Tbk petitioner, as D. & G. Black's trostee, alleged that 
at the date of their sequeBtration on 6th May, 1862, the 
respondents were in posseasion of 504 bolls of ground 
wheat belonging to Black^s sequestrated estate, and 
which wheat had, since that date, been converted into 
flour, and was bUU retained by the respondents; that 
the respondents were also in possesdon of 121 sacks of 
old flour, the property of the said sequestrated estate. 
The petitioner had offered payment of any legal and 
proper charges for work done upon or in connection with 
the wheat and flour, whether for grinding or otherwise, 
on obtaining delivery, and they craved an order on the re-* 
spondents to deliver. In a minute the respondents admitted 
the possession of the ground wheat — that it had, since the 
date of BUck's sequestration, been converted Into flour, 
and the possession of 121 sacks of old flour, but they 
denied the refusal to deliver the wheat and flour, and 
the offer to pay the legal and proper charges on delivery. 
The Blacks, it was farther stated, were members of the 
Incorporation of Bakers in Glasgow; that by the usage 
of the Incorporation the members could store wheat, etc., 
in the Company's lofts on payment of a yearly rent, and 
their wheat ground and carted away as might be needed. 
The Blacks had taken and occupied certain \oftR belong- 
ing to the Incorporation from Whitsunday, 1862, to 
Whitsunday, 1863, in which the 121 sacks had been 
stored, and over which the Incorporation claimed a right 
of hypothec for the rent. The Blacks had obtained 
delivery of various quantities of flour previous to their 
sequestration, and the 504 bolls was the quantity re- 
maining at the date of Black's [sequestration. The 
defenders collect their accounts for work quarterly, and 
the Blacks usually settled their accounts at the end of 
each quarter, and whatever wheat or flour then remained 
in hands was liable to meet the current account. The 
Blacks owed £151 2s at the date of their sequestration 
for grinding wheat, for cartage, and for rents of lofts, 
and the defenders claimed a lien and right of retention, 
and also a right of hypothec over the 504 bolls of ground 
wheat, or its produce in flour, and over 121 sacks of old 
flour, until said sum had been paid— damage was denied. 
The record was then closed, and a proof allowed by the 
following Interlocutor: — 

Having heard parties' procuraton, and resumed oonndera- 
tion of the whole prooesB, Finds that the defenders claim a 
general Uen or right of retention of the flour in question, for 
the whole amount of the account due to them by ikw 
employers, D. & G. Black, on whose sequestrated estate the 
pursner is trustee, and the defenders ground their said claim 
on implied contract, arising from the course of dealing between 
themselves and the said D. & G. Black: Finds that a general 
lien may be so constituted, provided the course of dealuig has 
been such as fairly to imply that goods upon which work has 
been performed, are parted with from time to time, on the 
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undentandiog thftt goods still remaining or Bubaequentlj sent 
in were to be held in lecarity of the whole aooount incoRed; 
and, before further answer, idlows the defender a proof pro vt 
dejure of their averments thereanent, and in partiooUbr of the 
precise mode and character of thmr dealings with the said 
D. & G. Black in relation to the wheat or grain received from 
them to be ground, including transactions as landlord and 
tenant in connection therewith, and allows the pursuer a con- 
jonot probation: Grants diligence against witnesses and 
haversy and appoints the cause to be enrolled in the diet roll 
of the 28th instant. 

Proof having been led, and parties* procurators heard, 
the SherifT-Substitate pronounced the following Inter- 
locutor: — 

Having heard parties' procurators, and resumed considera- 
tion of file proof, 'productions, and whole process, Finds it 
proved that the bankrupts, who are members of the defenders' 
incorporation, employed said defenders for a good many years 
back to grind wheat for them at their mills, and also hired 
space in the defenders' lofts,' attached to their mills, for 
storing the wheat and flour: Finds that the course of dealing 
was for the defenders to grind the wheat as required, and to 
allow the bankrupts to remove the whole or such quantities of 
it as they required from time to time, the accounts for grind- 
ing being rendered monthly, and the accounts for drying and 
turning quarterly, and sometimes once only in nx months: 
Finds that the bankrupts paid the accounts at various times 
within the three months, but got delivery of all the flour, if 
they wished it, whether there was a balance in the defenders* 
books against them or not: Finds it admitted by the defenders 
that at the date of the sequestration on 6th May, 1862, the 
bankrupts had in their lofts 504 bolls of wheat and 120 sacks 
of old flour: Finds that the pursuer, as trustee in the seques- 
tration, demands delivery of said wheat and flour, he at the 
same time tendering payment of whatever sums may be due 
for work expended thereon, but the defenders refuse to give 
delivery except on condition of receiving payment also for 
work expended on previous parcels of wheat or flour, for which 
an account is standing in the defenders' books against the 
bankrupts, the said parcels having been delivered to them before 
sequestration without payment ^ing made: Finds, in point of 
law, that where there has been a course of working, and the ac- 
counts have been rendered periodically, and delivery of each 
parcel made without receiving payment for it, this is held to be 
a just ground for implying a contract that the Hen was not to 
be confioed to each parcel, for the price of it extended to 
the whole goods on hand at any particular time for the gene- 
nX balance— ^Wrs Ooni,, vol. u., p. 109; M'CuUooh, 4th 
March, 1794; and Aberdeen and Smith, Nov. 20, 1812; 
Stones Reports, p. 127: Therefore sustains the defences that 
the defenders are not bound to part with the said wheat and 
flour, except on condition of receiving payment of said general 
balance, which, after deductmg a ckim for £19 for rents of 
lofts from Whitsunday, 1862, till Whitsunday, 1863, amounts 
to £182 Os 2d, as instructed by the aooount annexed to the 
minute of defence, the accuracy of which account is not dis- 
puted by the pursuer: Finds that the defenders are not entitled 
to any lien for the said £19 of rents, being the last item of 
said accounts, seeing that the bankruptcy took place prior to 
Whitsunday, 1862, and it is not averred that the pursuer 
entered intoany lease with the defenders subsequent to said date; 
and farther, seeing that although the bankrupts had occupued 
eleven lofts there was a separate set applicable to each, and 
there was no grain at the date of the bankruptcy in any of 
these lofts except one, and said grain was hypothecated only 
for the rent of that loft till the ensuing Whitsunday, and no 
longer, therefore; as regards the claim of the extension of the 
lien for the payment of the said £19, repels the defences, 
ordains the defenders to deliver the wheat and flour in ques- 
tion OQ receiving payment of the said £132 Os 2d, but finds 
the pursuer liable in expenses, subject to some modification, 
allows an account of said expenses to be given in, and remits 
the same to the auditor to tax and report, and decerns. 

This Interlocutor was appealed, and thereafter the 
Sheriff pronounced the following judgment: — 

Having heard parties' procurators under their mutual 
appeals upon the Interlocutor appealed against, and made 
aviandum, and considered the proof adduced, productions, 



and whole process, adheres to the Interlocutor appesled 
against for the reasons stated by the Sheriff-Substitute, lad 
dumisses both appeals. 

KoTE.— The general rule of law is that, in the ordmary csm, 
a right of retention by a manufacturer or artizan for the ooit 
of work bestowed on an article, is special only; that is, osdi 
parcel or article is subject to a lien for the price of its own 
manufacture or work, out not for any general balsnoe. But 
it is equally fixed that the contrary may obtain where the 
course of dealing between the parties has been difierent^ snd 
there is room for the presumption that each parcel of goodi 
has been returned to the owner on the strength of the undcc> 
standing, that a lien for the cost of labour wiured on it attscfaei 
to the next parcel coming in, and so on, as thereby to ooosti- 
tute a genenl lien over the parcel remaining for the entin 
balance that may be due. The cases quoted by the Sheriff- 
Substitute sufficienUy establish this. It is almost imponiUd 
to figure a clearer case of such an understanding or agreemeot 
than is here made out by a long and unbroken course of dest 
ing. The practice contended for by the defenders of rende^ 
ing monthly accounts, and thdr being '^oonmionly paid witlua 
tlw quarter," in Scrymgeour's words, is proved to have beea 
general at the incorporation mills, and understood and scted 
upon by all concerned. The opposite parties give opporite 
accounts of the "impreeeion " on their minds as to the lien b«iig 
general or special; bnt the decisive evidence arising from that 
eondud casts the balance clearly in favour of the defeodera 
There is not a vestige of evidence of each parcel of gnus 
having its charges separately j>aid when send home gnmud, or 
of its having b^n retained till this was done. The sooonnti 
were all rendered periodically at the end of each month, and 
paid in general in course of the quarter of which it was the 
commencement. It is evident that the parcels of whest 
coming from each baker were regarded as an wiviii qmd^ orw 
the whole of which, remaining in the custody of the milleri, s 
Uen extended for the balance, whatever it was, of that partitt' 
outstanding charges. The reason assigned for disaUowiog the 
defenders' daim for hypothec for rent from Whitsunday, 1862, 
to Whitsunday, 1863, is, in the circumstances, clearly well 
founded. 



Ad, A. Ausoar. 



Alt. H. SnviVBOK. 



22d Octobxb, 1868. 
SHERIFF COURT, LANARKSHIRE— GLASGOW. 
(SHniTFS Sib A. Auson akd Bill.) 

Chables Babbie and Makdatobt v. John Gowlakd. 

Principal and agent. — Goods were contigned to a party ti 
this country, the price to he collected by the consignef'i 
agent here. The consignee having refused to take (fe- 
livery, the agent averred he had immediately sold them 
to another party at the invoice price^ who afterwards scU 
them at an increased price. CireumstanceSy in whiA 
held that there was no proof of the sale by the agent, and 
that in the sale for the increased price Ac had acted as 
the agent of his principal, and was bound to account fif 
the price; and decree given accordingly. 

This action was raised for payment of the sam of £77 2i 
9d, the balance of certain transactions between the panofl^ 
and defender, on which the defender received and flold, 
either by himself or others, goods of the pursuer's for hi 
behoof, and collected and received the price thereof. 
The oonclosions were by minute restricted to £47 IteSd, 
and afterwards, still farther restricted to £42 4» 9d. 
The question raised was, whether a quantity of rsfflinB. 
consigned through the defender to C. J. Small & Co. 
of Glasgow, but refused by them, had been immediately 
thereafter sold, or retained until the market had risen, 
and then sold for the pursuer's behoof; or whether they 
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had been sold at the price for which they had been 
invoiced to C. J. Small & Co. 

The lecoid haying been doeed, and a proof led, after 
JMuing parties' procaratorB thereon, the Sheriff-Substi- 
toto pionoanced the following Interlocator : — , 

Having heard parties' procnraton, and resumed oonsidera- 
tion of the proof, productionBy and whole process, Finds that 
bj the minute annexed to the summons, of date August 6, 
1M2, the siun concluded for was restricted to £47 lOs Sd, 
nd by the minute No. 18, lodged on the 14th October last, 
ittras Btill &rther z^stricted to £42 48 9d: Finds it mutually 
admitted that the last sum is the difference between the price 
Rilbed for the raisins in question when sold by the defender's 
imtnictbns in Idyerpool, and the price at which he alleges he 
bad preriously sold them, as the principal pursuer's agent, to 
tbe party, James Bowie, mentioned in process: Finds it not 
denied by the defender, that on the said raisins being refused 
\rf the original consignees, G. J. Small & Co., and the refusal 
being acquiesced in, he was bound tn do the best be could 
vith the raisins for behoof of his constituent, the said pursuer, 
tad the real question at issue is, whether he (the defender) 
■old the ndsins, as he avers, immediately after 18th Nov., 
1860, to the said James Bowie, at the same price as they bad 
bees invoiced to Small & Co., or whether no sale took place 
fll a rise in the market had occurred, when George Badenach 
k Co. of liverpool, where the raisins were, sold them by the 
defenders instructions at the advanced price, the sale being 
Bade for said pursuer's behoof: Finds it instructed by the 
drfender'e letter No. 6/3, that on the 28th November, 1860, 
be iotiiDated to the pursuer that Small & Co. bad refused the 
tmnSy '^givhig' as a reason, they will be too late for the 
asHon here:'* Finds that, in answer to this letter, the said 
pmsaer wrote to the defender the letter No. 6/5, of date 6th 
December, 1860, in which he says — "Your favour of 28th 
November is to hand. I am rather surprised at C. J. Small's 
nfnsal to take the 700 half boxes. They might have said so 
at ODOQ. This will make me very cautious in future. Tou 
^ please sell the said fruit on arrivalf and remit the pro- 
ceeda, in cash, under discount, to Messrs Chalmers, Guthrie, 
ftCo.:" Finds that, before receipt of this letter, and before it 
bad been written, the defender had, on the 4th December, 
1860, written to George Badenach & Co. of Liverpool, the 
^tear, of which No. 12/2 is a copy, in which he says — *'I 
imdetBtand the Cervantes is in;" and goes on to instruct the 
•le of ft ]X)rtion of the cargo, including the raisins in question, 
and adds — "If yon cannot get a good price, I will bring them 
bere, or sell them in Ireland:" Finds that the raisiios were 
ucordiDgly sold in Liverpool between the 5th and 15th 
December, 1860 inclusive, conform to account sales, No. 12/1, 
nodered by Badenach & Co. to the defender on the 27th 
December: Finds it not denied by the defender that if he 
were bound to account to the said pursuer for the price of the 
niaost as contained in said account sales, the said restricted 
■nun of £42 4s 9d would be resting -owing: but Finds it averred 
by the defender, that although Badenach & Co. sold on his 
employment, that employment was not given by him as 
>fiting for the said pursuer, but as agent for the said James 
Bowie, to whom he states he had previously sold the raisins: 
rmds, however, that the only entry in any of the defender*s 
books of an alleged sale to Bowie, is the entry in his day- 
book, under date 28th December, 1860, of which the pro- 
^tion No. 12/3 is an excerpt, and said entry has not been 
Cttried to any account in the defender's ledger, and is ad- 
iDitted by the defender, when examined as a witness in catua, 
to be the cmly entry in the day-book which has not been 
csnied into the ledger: Finds farther, that although the 
defender has deponed that he sold the raisins to Bowie 
immediately "after" the declinature of Small & Co. to take 
them at the end of November, he did not render any account 
a^ to his constituent of such transaction, as he should have 
done if it had taken place, and made no intimation of it till 
tbe month of April afterwards, when called upon to explain 
^y he debited himself with no more than the original invoice 
price of the raisins to Small & Co. in the account sales No. 
^/7, wluch he then for the first time rendered: Finds it also 
admitted by the defender, that there ia no entry in his books 
of a payment to Bowie of the difference between the said 
i&voioe price and the sum received from Badenach & Co., and 
that said difference has not been carried to Bowie's credit in 
»D7 of the defender's said books: FindQ still Darther, that 



Bowie himself has deponed, in direct contradiction of the 
defender, that "it was about the end of December, 1860, he 
bought the rairins;" and this statement is confirmed by the 
invoice rendered by the defender to Bowie, produced by the 
latter, and which is dated 28th December, in conformity with 
the date in the defender s day-book: Finds that Bowie also 
admits that he has no entry of the transaction in his books, 
and that although the defender told him he had sold the 
raisins in Liverpool, he never sent him any account sales, and 
that he (Bowie) never gave or received any money on aocount 
of the raisins, the transaction thereanent being set off against 
other transactions with the defender which have not yet been 
squared up, Bowie having been rince sequesti-ated: Finds, in 
these] circumstance, that there ia no sufficient evidence of any 
bimafide sale of the raisins to Bowie at any time before the sale 
by the defender's instructions in Liverpool, and even if there 
had been the form of a sale to Bowie on the 28th December, 
the same was inept, and the defender had not then the raisins 
to sell, and such alleged transaction with Bowie could not 
relieve the defender from the duty of accounting to his con* 
stitueut, the said pursuer, for the full price obtained for the 
raisins in Liverpool: Therefore, in as far as the said restricted 
sum of £42 4s 9d is concerned, repels the defences, and 
decerns against the defender therefor, with interest as libelled: 
Finds the defender also liable in expenses, subject to modi- 
fication in respect of the plwris pelUio, allows an account of 
said expenses to be given in, and remits the same to the 
auditor to tax and report. 

This Interlocator was appealed, and after a hearing 
the Sheriff pronounced the following judgment : — 

Having heard parties' procurators under the defender's 
appeal, upon the Interlocutor appealed against, and having 
made avizandum, and considered the proof adduced, produc- 
tions, and whole process. Finds that the only point to be 
decided in relation to the restricted sum of £42 4s 9d, being 
the difference between the raisins in question when sold by 
the defender's orders in. Liverpool, and that at which he alleges 
he had previously sold them in Glasgow, as the pursuer's agent 
to tho party Bowie; and the question of expenses, for the 
reasons stated by the Sheriff-Substitute, as also those in tho 
following Note, adheres to the Interlocutor submitted to 
review, and dismisses the appeal. 

Note. — The books and letters of the defender here seem 
decisive against him. The instructions by him to the parties 
in Liverpool to sell the raisins were given on the 4th Decem- 
ber, and these must be held to have been given for behoof of 
the defender's principal, the party in Valencia, to whom the 
raisins belonged. There does not appear to have been any 
sale to Bowie at all prior to that, nor any idea of his beiiig 
put forward to claim the raisins as purchaser till it was dis- 
covered that they had been sold in Liverpool by Badenach & 
Co., under the defender's order, at a profit. The invoice to 
Bowie is dated 28th December, and there could have been no 
real sale of the raisins on that day when the defender had 
them not to sell, and when they had been previously sold in 
Liverpool by Badenach & Co., between the 5th and 15th 
December, under the defender's instructions given on the 4th. 
The entry of tho defender's books is out of its date, in a dif- 
ferent hand and ink from the other entries, and Lb entered at 
Hie end of the page of the day-book, and no entry following it, 
where it may have been entered at any time, and which entry 
is admitted by the defender, when examined as a haver, to U 
the only entry in the day-book which has not been posted to 
the ledger. It was on the 20lh December that the defender dis- 
covered that the raisins had been sold in Liverpool at a profit 
above the invoice price, and it was not tiU then that any idea 
was started of claiming this profit as for Bowie, who was 
bankrupt and sequestrated. The defender's books contain no 
entry of any such sum being carried to Bowie's credit, which 
they should have shown if the story now told of the raisina 
having been sold to him, and he being entitled to the profit, 
had been a true one. Bowie also admits that the transaction 
is not entered in his books, but says, the moment he heard of 
the arrival of the raisins in Liverpool he wrote, ordering their 
immediate sale. The defender evidently neglected his duty 
to his constituent, the pursuer, and instead got up a pretended 
sale to Bowie, not entered regularly in his books, and evi- 
dently intend^ to square up lome old olaima between him 
and the bankrupt Bowie, 
Ad, A, KiBSWOOo, AU^ J« Naisxith, 
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22d OoTODiB, 1868. 

SHERIFF COURT, LANARKSHIRE-GLASGOW. 

(SHtBiFrs Sn A. Ausok abd Stbathbbv.) 



Wm. Hat v. Andrew Simpson and Wm. M'Nicol— 
et e contra. 

Contraclr— Fenaltiefl— Factiona]— PenaL — In an action 
for penalties in a building contract for having exceeded 
the time fixed for completing the works — Held^ the 
penalties to he pactional and liquidate^ and not subject 
to modification by the Court. 

In a building contract, penalties were stipulated in case of 
delay in completing the work; but the delays were 
occasioned by the employer, and alterations were made 
on the original contract. In an action to recover the 
penalties — Held, that these were not exigible, not having 
been imported into what was equivcUent to a new con* 
tract by the alterations and additions subsequently made 
to the original contract. 

Hay Bued Simpson and M'Nicol (1) For payment of 
£740 as the penalties due under a contract between the 
porauer and defenders for additions to Glengiip Cottage, 
and a wall to be built at Glengiip, and the building of 
certain workmen's cottages at Glengiip, Argyleshire. 
By the contract the cottages were to have been finished 
on or before 31st March, 1860, under a penalty of £5 
for every week thereafter, until the second week in ]May, 
inclasire, and £20 per week for such farther time as the 
job might remain unfinished; bat that the workmen's 
cottages were not completed and given over to the 
pursuer as a finished job until the 2d October, 1860, and 
the alterations on Glengiip Cottage were not completed, 
and the pursuer put in possession, until 18th August 
following. (2) For payment of £20, as a sum found duo 
to the pursuer by Mr George Lamb, under a submission 
between the pursuer and defenders, as a deduction to be 
allowed for defective .workmanship under the foresaid 
contracts; and, (3), £4 17s 3d, half the expense of said 
subnusaion, including referee's fee paid by the pursuer; 
in all amounting to the sum of £76^ 17s 3d. 
The minute of defence was as follows: — 

1. That the leading oondusion of the summons was 
irrelevant, in respect the pursuer hasiiot alleged that ho 
suffered any damage through breach of contract on the 
part of the defender; and a denial that the defender was 
owing to the pursuer any sum in name of penalties or 
damages, on the ground alleged in the first conclusion of 
the summons. 

2. That the sum containod in the second conclusion 
has been already credited to the pursuer in an action 
brought against him by the defender for payment of the 
contract price earned under the contract referred to in 
the summons, which action is at present depending in 
this Court, and, 

3. That the sum contained in the third conclusion has 
been claimed for the first time in this action, but the 
defender is willing to allow credit for the same, he, on 
the other hand, receiving credit for the proportion falling 
upon the pursuer of the expenses incurred by the de- 
Cmder in connection with the minute of sabmissioQ 
mention^ ia (he prooeedUngs, 



And Explained, 

That when the contract mentioned in the sommona 
was entered into (which was on the Ist December, 1859), 
it was on the express agreement made between the por- 
suer's agent and the defender, at the time of execatiiig 
the same, that the defender was not to be held hound to 
complete the works contracted for within any fixed time 
if the. weather should be unfavourable for prooeedisg 
with the work: That the weather which succeeded the 
execution of the contract was in a remarkable d^;ree, 
and for an unusual length of time, unsuitable for cmj- 
ing on building operations of the character contncted 
for, and the defender was in consequence prevented 
from carrying on the work, except at long intenrsb, 
whereby he was liberated from any obligation to com- 
plete the same within a specified time, even if then 
had been no agreement to that effect: That the work 
was moreover retarded by the pursuer haviog failed 
to specify the true character of the work to be exe- 
cuted in taking out the found of the workmen's 
houses mentionod in the summons, digging work only 
having been specified, whereas the work really execa^ed 
consisted to a large extent of blasting and quanying 
whinstone: That the work was farther retarded by the 
pursuer having deviated from the plans: That in point of 
fact no unnecessary delay took place in completing the 
works (which were finished several months before the 
dates mentioned in the summons), and such delaj ai 
occured was unavoidable, and was sanctioned and homo- 
logated by the pursuer; and finally, that the poisoer 
has truly suffered no loss or damage by the all^ 
delay. 

The defenders raised an action against the pureaer for 
£487 3s 3d, the balance alleged to be due under his con- 
tract for building and repairs; and the two actions wen 
conjoined. 

The record was then closed, and parties' procuraton 
heard, and the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor:— 

Having heard parties^ procurators on the closed record 
and their respective picas, Finds that the defender 
admits that the pursuer executed the work mentioDei 
in the account annexed to the summons, and that there 
remains unpaid the sum of £487 33 3d, sued for, bat the 
defender denies that he is resting-owing that saiu or aDj 
part of it: Finds that on Ist December, 1859, the parties 
entered into the formal contract, No. 1 of the defender's 
productions, under which the pursuer became bound to 
erect, build, and finish workmen's houses for the defen- 
der at Glengiip, near his distillery there, and to make 
additions to Glengiip Cottage *^in the manner under 
the obligations, within the period, under the pecaniaiy 
penalties, and all conform to the plans and elevationr 
mentioned in the contract and as stated in the specifica- 
tions Nos. 2 and 3 of the defender's productions, which 
are of same date, and are docquetted and subscribed as 
relative to the contract: Finds that the specification No. 
3, which refers to the additions to Glengiip Cottage, betfj 
thatthetimeof finishing,stamp contract, personsappointed 
to superintend, penalties etc, will be the same as in the 
specification applicable to the workmen's cottages: Fiods 
that the specification No 2 is that regulating the ^^^ 
of these cottages, and it is thereby provided, wat the whote 
shall be ''finished on or before the dlst of March, Im 
under a penalty of five pounds for every week thereafltfi 
until the woond week ia Hay indusive, uui twm 
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ponnds per week for such farther time as the job may 
lemam unfinished:" Finda it averred by the defender, 
iod not denied by the pursuer, that notwithstanding the 
proTuions of said contract the workmen's houses were 
Bot finished and given over to the defender till 2d 
October last instead of 31st March, and that the 
additions of Glengilp Cottage were not finished till 18th 
Angost last, and no justifying circumstances have been 
idranced to excuse the failure to fulfil said contract: 
Finds that the defender pleads, as arising ex contractu^ 
ilut the pursuer has incurred and is liable to him in the 
peoal stims stated in said specification, being £30 for six 
veeks in excess of the limited time, computed at £5 each 
week from said Slat March till 13th May last, and £400 
faiher for twenty weeks in additional excess, from 18th 
May till 2d October, when the workmen's cottages were 
fimshed, being £430 in all, under that branch of the 
oootract: Finds that the defender pleads fsirther that the 
parsnerhas incurred and is liable to him in the penal 
Boms contained in said specification, being £30 for six 
veekg in excess of said limited time, at £5 each week, 
iniween 31st Afarch and 13th May, and £280 more for 
fourteen weeks in continued excess, from 13th May till 
18th August, when the additions to Glengilp Cottage were 
fimshed, being £310 in all, under the second branch of 
aid contract, making cumulo penalties thus pled and set 
of against the pursuer's claim to the amount of £740: 
Finds that the pursuer, while he does not dispute that he 
luB incarred the said penalties, contends that these can 
o&Iy be exacted to the extent of the actual loss and 
damages which the defender can instruct he has suffered 
tboQgh the breach of contract averred, and that these 
were intended to cover^ but not to assess^ the defender's 
loB and damage ; the defender, on the other hand, main- 
tnns that the sums stipulated in the specification were 
ineant and can have the effect of settling and ascertaining 
the sum which the pursuer thereby and by said relative 
6<>&tract became bound absolutely to pay to him, for the 
feilure to complete the work within the time limited, 
pd that it is tdtra vires of the Court to inquire farther 
into the damages which the defender has in consequence 
saffeied: Finds, in point of law^ and for the reasons ex- 
pKseed in the following Note, that the said penal sums 
do not assess the sum to be paid by the pursuer for non- 
completion of the work in time, but limit the damages 
^thin which, and to which extent, the defender can 
pwve he suffered in and through the pursuer's breach of 
contract: FindB that as the defender has relied on said 
penal sums assessing his damages, he has not in process 
Elated any loss which he has sustained : Therefore, and be- 
fore farther answer, appoints him within ten days to lodge 
ft minute containing a statement of the damages which he 
^ prepared to instruct that he sustained in and through 
the pursuer's breach of contract as alleged; and within 
the like period, appoints the pursuer to answer the same, 
^th certification. 

Note. — The claim of damages which the defender sets 
up arises ex contractu^ and may competently be pled in 
abatement or extinction of the pursuer's demand. But 
in the view put by the defender it leads to a singular 
iarae. The contract price of the workmen's houses, and 
for the additions to Glengilp Cottage, amounts to £928 
^ 9d, and the penalties claimed by the defender, because 
of the non-completion of the work by the stipulated 
time, computed on the principle for which he contends, 
amount to £740, which, with the cash paid to account, 
and credits claimed, would not only absolve the pursuer's 
accounts, but leave him the defender's debtor to the 
extent of £297 14s. It remains to be inquired whether 
the rigorous rule sought to bo enfolded by the defender 
hs foundation in law. 

Penalties and clauses fixing and determining the liqui- 
&ted damages to be paid for non-implement of contracts 
are of daily occurrence, but the result to be arrived at 



depends on the language which, when contracting, the 
parties use ; because, in legal construction, penalties and 
liquidate damages are in such cases very different mat- 
ters, and involve dissimilar liability. Undoubtedly 
there is a puzzling contrariety of decision by the Courts, 
both in this country and in England, but the prepon- 
derance of authority seems to establish these principles — 
(1) That "where penalties are intended as liquidated 
damages, and especially where there appears to be 
nothing exorbitant in the stipulation, but a reasonable 
and fair proportion between the loss and the penalty, a 
Court of Justice will not interfere,^* (2) But where the 
penalty is manifestly exorbitant, and a penal forfeiture 
rather than estimated damage, a Court of Equity does 
interfere, the exorbitancy being taken in some sort as a 
criterion whether it be properly a penalty or conventional 
damage that has been stipulated — 2 BeWs Com.y 655, 
5th ed. Notwithstanding this definition, there occurs in 
practice as much difficulty in applying it to the circum- 
stances of each case as there exists in the converse of 
bringing the circumstances under the definition. Ers- 
kine, whose illustrations of the rules on this branch of 
the law are neither very apt nor numerous, has this 
observation: " That a debtor, who is bound for a fact to 
be performed by another, cannot, in the nature of things, 
be bound to precise performance, and so is liable no 
farther than for the conventional penalty, iii., 3, 86 ;" 
and Lord Ivory, in the foot note which, as editor, he 
adds, remarks, "That in obligations aJ/acft(;n jorae^ton- 
dum where a sum is stipulated to be paid in case of non- 
implement, that sum is considered as the estimated 
amount of the damage sustained, and is not subject to 
modification." This view the learned editor supports by 
reference to cases decided under the contract of lease, as 
where a tenant, on the ish of his tack, became bound to 
pay double rent for every year he afterwards' maintained 
possession, or had stipulated to pay extra rent for over- 

E toughing, and the like. But where extra rent is stipu- 
ited to be paid if a tenant shall choose to exercise a right 
which the landlord would prefer that he should not 
exercise, it is not of the nature of a penalty at all — the 
tenant elects to do the act, aud he knows the price of his 
doing it — ^that the parties fixed themselves, and, in the 
language of Lord Pitmilly in Fraser v. Ewart^ 25th 
February, 1813, T. C. P., 228 (a case of this very kind), 
" The parties made a bargain for themselves, and it Is 
not in our power to interfere and alter that bargain. It 
is a hard case, but parties should consider these things 
when they make their bargains; and when a man enters 
into a bargain which is clear and express he must tiUce 
the consequences. I apprehend this is the rule which 
has governed all former cases. The question of difficulty 
has always been, whether it was a conditional rent or a 
pentdty? but when that has been settled, the rest has 
followed as a matter of course." 

Cases where extra, or, as they are sometimes called, 
penal rents, have been incurred, do not furnish precedents 
in determining the course to be taken for the violated 
covenants in other contracts. But a more famihar de- 
scription will be found in clauses at the close of mutual 
agreements, by which the parties bind themselves to the 
performance of their reciprocal obligations, under a slump 
penal sum. When that is the method followed, the rule 
is invariable, that the nenalty (which is simply a security 
for performance) shall cover the loss which it may be 
proved non-implement of the agreement has caused the 
other i^riy—Chitty on Contracts, 6th ed., p. 772. But 
what shall be said of a penalty, as in the present case, 
where the sum is not in slump, but involves a succession 
of weekly sums increasing in amount so long as a con- 
tract to be completed by a given date shall be extended 
beyond it? Such a stipulation has, at first sight, the 
semblance of liquidate damages, which the parties them- 
selves hating fixed, the Court had no right to interfere 
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with. Bat this is only the effect of a firet impresBiou, 
because the intention of the parties, as expressed in the 
specification and contract, was not to hold these sams as 
the very measure of the defender s claim if the pursuer 
fidJed in completing his agreement, bat as penalties to 
which he would be exposed in that event. Accordingly 
the sums are expreeslj described as penalties, and as sach 
they most be regarded. Dealing with contracts en- 
forced by penalty (Indenture), Lo^ Alloway, in M^Grt" 
gar t. Wright^ 9th February, 1826, 1 Fac. CoL, 
8ro., Reports, p. 850, makes this distinct obsen'ation : 
*' I know no case in which a proper penalty in a civil 
contract may not be modified to actual damage. Allu- 
sion has been made to the case of a lease, in which a 
penalty was stipulated of £3 per acre of additional rent 
for every acre not cultivated after a particular manner; 
but thb stipulation, which was improperly called a 
penalty, was in fact a part of the contract. All proper 
penalties are liable to modification, and the great difii- 
culty in all this class of cases is to draw the distinction, | 
which is sometimes very nice, between penalties, properly { 
so called, and conventional damages." - 

*^ Though the intention of the parties,^' says Mr I 
Sedgewick, *^ is the great guide of inquiry, still, in one I 
aspect, the language may be conclusive, and it seems to | 
be settled that, if the word penalty, or penal, be used, : 
no construction shall convert the agreement into one for j 
liquidate damages.'' — Treatise on Damages^ Sd ed., p. 
430. To the same effect, Mayne on Damages^ p. 634. 
So settled is this rule, and the tendency of Courts to hold 
sums named in contracts, ohriouslg intended to be penal, 
as merely covering damages suffered in case of failure, 
that it has been oftener than once decided, that even 
where the parties fenced the clause with the declaration 
that the sum should be liquidated and ascertained 
damages, and not a penalty, or penal sum, or in the 
nature thereof, the injured jMirty could recover no more 
than his actual loss.*' Kemble v. Farrier, 6 Bingham 
141; Boys v. Ancill^ 5 Bingham, N. C, 390; Mayne on 
Damages, p. 667. 

Undoubtedly where parties make the sum to be paid 
of reasonable amount (and that must always depend on 
the circumstances of the cose), and where it would be 
(lifilcult or impossible to establish the actual extent of the 
loss to which the injured party might bcexposed through 
breach of contract; and, last of all, where they expressly 
declared that the sum fixed was agreed to be liquidated 
damages, and payable to the injured party, no court of 
law has right to interfere. See Sedgewick on Damages^ 
p. 430; Crisdee v. Bolton^ 8 Car.; and Payne, 240. 

Here the sums claimed are excessive. The extent of 
loss seems of easy ascertainment. The clause describes 
the sums as penalties, and they are not, at least have 
not been expressed as intended to be liquidated damages. 
These considerations seem conclusive of the discussion. 

This Interlocutor was appealed, and after a hearing 
the following judgment was pronounced: — 

Having heard parties' procurators under the defender's 
appeal upon the Interlocutor appealed against, and hav- 
ing made avizandum, and considered the closed record, 
productions, and whole process. Finds that the defender 
admits that the pursuer did the work referred to in the 
account libeUed on, and that the balance sued for, being 
£487 3s 3d, is still unpaid, but denies that he is due 
that or any sum whatever to the pursuer, and pleads 
that the same is compjensated, and more than com- 
pensated, by penalties incurred by the pursuer under 
the contract between the parties, through his failure 
to finish the work within the stipulated period: Finds 
that the total amount of the work under the contract 
and specifications, done by the pursuer, was £893 5s 
9d, besides £40 for building a wall, and £35 for extra 
work, admitted by the defender to have been executed, 



being £968 5s 8d, to accoant of which the pursuer ad- 
mits he received £450 in all, besides giving credit for two 
sums of £11 2s 6d and £20, or £481 28 6d in all, learing 
a balance due, as sued for, of £487 3s 3d: Finds that the 
total amount of penalties claimed by the defender onder 
the contract, on account of the work not being completed 
within the time specified, is £740, for whi(£ a counter 
action has been raised at his instance: Finds that in thii 
way, if the said penalties can be claimed, the balance doe 
to the pursuer for the work done will not only be wholly 
absorbed, but there will be a considerable sum doe to 
the defender: Finds that, under the contract between 
the parties, it was sUpalated that a penalty of £50 should 
be paid for breach of contract; and in regard to the 
workmen's houses and Glengilp Cottage, it was pro?ided 
that the whole should ^^be finished on or about the Slit 
l^iarch, 1860, under a penalty of £5 for every week there- 
after, until the second week in May inclusive, and £20 
per week for such farther time as the job may remain un- 
finished:^* Finds it averred by the defender that the 
workmen's houses were not finished till the 2d of October, 
and that the penalties exigible on account of them amount 
to £430; and that the Glengilp Cottage was not finished 
till 18th August, and the penalties claimed on accoant of 
it amount to £310: Finds it averred by the porsoer that 
the contract was hindered fully a year by the foondation 
turning out to be entirely rock, requiring to be removed 
by blasting, instead of earth, as contemplated in the 
specification, and that the defender also delayed the 
work by alterations extra to the contract, specially hf 
alterations on the stone to be used for the staircase: 
Finds it pleaded by the j>ar8aer — 1st. That he does not 
admit that the buildings were not finished till the 2d of 
October, and avers that the work was completed several 
months prior to the dates stated by the defender. 2d. 
That specific implement of the contract was rendered 
impossible by the extreme severity of the weather from 
November till May, which rendered the work of exca- 
vation and masonry impracticable during the greater 
part of that time. 3d. That there were deviations from 
the plans and specifications referred to in the contract, 
particularly in regard to the foundations of the buildings 
and the staircase, which justified a part of the delay of 
the work not being completed within the stipulated 
time: Finds that, in order to determine the question, 
Whether the full amount of the penalties stipulated by 
the contract for the houses and cottage not heing 
finished within the specified time, or how much 
thereof can be claimed? it is material to aaoertaiu, 
by proof, the precise time when the buildings Were 
actually finished, and the cause of any delay that took 
place in completing them, as well as the amoantof the 
loss and damage which the defender alleges he sastained 
in consequence of the buildings not being finished iffithin 
the stipulated time, in regard to all which the parties 
are at variance: Therefore, before answer, and under 
reservation of the whole pleas of parties, allows each of 
them a proof of their several averments, and to each a 
conjunct probation, grants diligence against witneaes 
and havers, and remits to the Sheriff -Substitute to fix* 
diet for taking the proof and proceed farther in the cause 
as to him may seem just, and meantime recalls the Inte^ 
locutor appealed against. 

Thereafter a proof was led, and parties* procurator 
heard thereon, the Sheriff-Substitute pronounced tk 
following Interlocutor: — 

Having heard parties' procurators on the conclude^ 
proof in these conjoined actions. Finds in the procei 
Simpson v. Hay, that the buildings in question wei* 
finished on the Thursday after the Ghwgow Fairof 186«» 
being the 19th day of July; the time therefore taken to 
complete the work was fifteen weeks and three days aftj 
out March, the ultimate limit fixed by the contraflft 
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Finds that the pen&lties agreed by the parties in case of 
breach of contract computed for that period amount to 
1880, ▼hich, if deducted from £487 Ss 3d, the sum sued 
&r,wonld leave a balance of £107 8s 3d: Finds that, 
ahhougb said contract was signed on 1st December, 1859, 
and the woric was to be executed within four 
moDths, sabjeot to penalties in case of any excess of 
time, yet the site whereon the pursuer was to cut the 
foandB and proceed with the erections, was not chosen 
nd piimed off until the end of January, the delay being 
Bttnbutable to the defender or his architect: Finds that 
the foundations of said buildings, as described in the 
ifiedfication thereof, was to consist of -digger work, 
bat instead of earth or clay it was discovered, when 
openiioiis were begun, that the founds, to the extent of 
ODehsU^ fell to be cut in a hard whinstone, rendering 
blasting and q.narrying necessary: Finds that that part 
of the foonds occupied ten times longer to cut than 
ordiiory digger work in earth, and caused a loss to the 
ponoer of four weeks: Finds that, because of the rough- 
Den of the surface and sloping edge of the site on whicb 
thekildings were erected, the height in front was raised, 
vbich oorrespondingly augmented the work beyond 
vhat was shown in the plans or stated in the original 
ooQtract: Finds that, in the course of operations, an area 
VBS cut in whinstone, of the same kind as in the founds, 
extending fifty feet along the rear of the buildings, and 
of the depth of from eighteen inches to two feet, and this 
vas alao work not contained in the specifications or in 
tbd contract: Finds that after the pursuer had supplied 
and dresaed steps for the two staircases of the buildings 
as shown on the plans, it was determined by the defen- 
der's architect to reverse the south staircase, and for 
vbich another plan was prepared, to meet which altera- 
tioQ the pursuer was required to procure from Glasgow, 
aod dress, other stones, and on this account, including 
delay in conveying the stones from stress of weather, the 
pusoer was retarded about three weeks: Finds that, when 
be had unroofed Glengiip Cottage, in the view of erecting 
tbereoQ the agreed additional storey, it was ascertained 
tbatthe existing joists were insufficient to carry the new 
building, and the pursner was directed, and in conse- 
quence ordered from Glasgow, joists of the necessary 
length, this being extra work, and creating farther 
delay: Finds it proved that the additional work, altera- 
tiona, and incident delay above detailed, hindered the 
pQrBuer in his operations at intervals to the extent of about 
finrteen weeks: Finds that the defender has acknow- 
kdged said extra work, and on 16th May, 1860, ten 
ve^ after the period for completing the contract had 
spired, he paid the pursuer £450 on the report of his 
ochitect that the pursuer was ^^ entitled^* to that sura, 
"heing his first instalment" for the work (No. 12/5): 
Kndg that if the pursuer is legally answerable for the 
ftAaen weeks and three days in excess of the contract 
period, the defender's direct loss amounts to 2s per week, 
Or SU in all, for each of the eight bouses of which said 
haildings consisted, amouuting together to £12 8s, and 
to a proportion of £10, an annual sum which the defen- 
der is liable in payment of, to provide a house for the 
^enue officer in attendance at his distillery, the cottage 
^ng intended for that officer, but the contract penalties 
unonnted, as before stated, to £380: Finds that, during 
^/sxclj the whole stipulated time, the weather was '' un- 
commonly coarse and broken, and unsuitable for building 
porpoees, keeping the masons back in their work,'' 
(Snowden's Evidence, Proof, p. 4), and also retarding 
the arrival of materials (Ibid., p. 18) ; although the pur- 
«Kr did all in his jwwer to have them brought forwu^l 
in time (Ibid., p. 31) : Finds that the keys of the houses 
and cottage were tendered to the defender's manager 
when the job was finished, and refused because of imper- 
fections in the workmanship; and reference of a dis- 
pute which arose on that subject having been made, the 



arbiter, after inspection on 2d October, 1860, allowed 
a deduction of £20 from the pursuer's claim and the 
expense attending the reference, amounting per note 
(No. 10/6) to £9 15s 2d, has been defrayed by the defen* 
der, one half of which, £4 178 8d, forms an item of 
charge against the pursuer in the process Hay y. Simpson 
^ M'Nicol: and in these circumstances. Finds, in point 
oflaio^ and in respect of the recent decisions cited in the 
annexed Note, Uiat the penalties contained in the con- 
tract are pactional and liquidate, and, in case of contraven- 
tion, do not snffer restriction to the actual amount of loss 
which the defender Hay may have suffered: Finds that, 
in time-contracts, especially when fenced by penalties, 
the party under obligation to complete the work is 
entitled to the entire period stipulated, without obstruc- 
tion or hinderance from the obligee, and in case, through 
fault on the part of the obligee, any portion of the agreed 
time is lost, or in case more work is added to and . 
mixed up with that at first contracted for, the contract 
is waived, and the penalties cannot be enforced if the 
original period is exceeded: Finds that, under such con- 
tract, badness of weather forms no excuse for failure to 
fulfil, and applying these rules of law to the established 
facts in the case: Finds that the alteration on the ori- 
ginal plans, the required performance of work of a nature 
not contemplated at contracting, and also the additional 
work blended with and inseparable from that originally 
agreed, having necessarily oocupied more time than the 
contract work, operated as a waiver of the contract itself 
in point of time, and erected a new agreement to which 
the penalties did not attach: Therefore, in the process Hay 
V. Simpson S* APNicol, sustains the defences and assoil- 
zies the defender, except to the extent of £4 17s 3d, being 
half the amount of the arbitration account, for which 
finds the defender Simpson liable, but finds no expenses 
due to or by either party; and in the process Simpson y. 
Hay^ repels the defences, and Finds the defender Hay 
liable in payment of £487 8s Sd, concluded for under 
deduction of said sum of £4 17s 3d, leaving due a balance 
of £482 6s, with interest thereon, as libelled: Finds the 
defender Hay also liable in expenses to the pursuer Simp- 
son, subject to modification; allows an account thereof 
to be lodged, and remits to theauditor to tax and report, 
and decerns. 

Note. — The cases Johnston y. Robertson, 1st March, 
1861, 23 Sess. cases 646, and Munro v. Easter Ross 
Union, ete., 28th May, 1862, reported 6 Jour. Juris., 869, 
were undetermined when the Interlocutor of 5th Dec., 
1860, was pronounced. These decisions appear somewhat 
in conflict with the dicta of institutional writers and 
earlier decisions, but now settle the point, that in time- 
contracts specific penalties for non-performance were of 
the nature of pactional damages, and not subject to 
modification covering actual loss. 

It must therefore be held that if the contract between 
the parties, as entered into, was not fidfilled by Simpson, 
he is liable in the penalties claimed by Hay for the 
period taken to complete the work in excc^ of the fixed 
time. Nor will it excuse the pursuer that he was 
retarded by bad weather, Maryon v. Carter, 19th April, 
1830; 4 Car. and Payne, 20b—Chitty on Contracts, p. 
641, nor that the yessel carrying the materials for ex- 
ecuting the work was long on the passage, or even lost, 
causing thereby delay, as was unsuccessfully pled in 
Munro's case supra. See also Ersk. iii., 3, 84. 

But the conoition of liability for these penalties rests 
upon the ground that it was the contract, as made, 
which was violated; so if the party proposing to exact 
the penalties increased the amount of the work while in 
progress, by blending with it additional work, or made 
deviations causing delay, he will in vain demand 
penalties as for breach of the contract which he himself 
yaried or changed. To have entitled him to the penalties, 
he was bound to have required the contractor to execute 
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the inoreased or allowed work within the original limiti 
for hiB own act amounted to a waiver of the Bubsisting 
agreement, and the sabfitituting of another. It may be 
Uiat the excess of time was out of all proportion with the 
9Ztra work, but that is a consideration which cannot 
enter into the question, whether penalties are due as at 
first stipulated; there are new elements which have 
pEupervened, and changed the conditions of parties, and 
the penalties were not ingrafted on this altered state of 
matters. 

The point now under discussion engaged the attention 
of the Court of Exchequer, in Holme and another v. 
Guppy and another^ Hilary Terra, 1888, 3 Meeson and 
Welsby^s Rep., 387; and the Court of Common Bench, 
in Thornhill and another v. Neais^ 22d June, 1860, 'J 
Law Reporter^ 539. Both cases related to building 
contracts, in which non-completion of the works within 
an agreed time, under pactional penalties, was the 
defence against payment of the builder's claims, but in 
each instance, as happens here, part of the delay was 
occasioned by the proprietor failing to give immediate 
access to begin, and by superadding and mixing up 
additional work with that contracted for, and in both 
the demand for penalties was refused. In Guppy's case, 
Baron Park, referring to the proprietor's neglect to giro 
possession at once enabling the contractors to begin, said, 
"It is clear that the plain tiflfe (contractors) were ex- 
cused from performing the agreement contained in the 
original contract, and there is nothing to show that they 
entered into a new contract, by which to perform the 
work in four months and a half, ending at a later period. 
The plaintiffs were therefore left at large, and conse- 
quently they are not to forfeit anything for the delay." 
The learned Judges who decided ThomhilPs case pro- 
ceeded on the same rationes, and the like doctrine will 
be found recognised in Seton y. Slade, 8 YcBoy's Rep., 
264, and Ffaswell y. Knight^ 1 Young and Collier's Exc. 
Rep., 418. These cases support the rule stated by Mr 
Chitty, that " In all cases the promisor will be discharged 
fh>m liability, if he be prevented by the act or default of 
the promisee from completing the contract within the time 
limited." — Treatise on Contracts, p. 645. 

It is also obvious that Mr Hay so understood, for he 
made a considerable payment to account of the pursuer's 
claim in May, several weeks after the lapse of the con- 
tract period, and he did so on his architect's report that 
the pursuer was entitled to it. 

It results from these considerations that the jTrcsent 
conjoined cases must be disposed of, as in the preceding 
Interlocutor. Expenses have been modified in the lead- 
ing case, because at least a portion of these have been 
incurred in contesting the question whether the penalties 
were taxative or meant to cover actual loss, in which the 
pursuer Simpson has proved eventually unsuccessful. For 
the same reason, no expenses have been given in tlic 
action brought by Mr Hay to constitute and enforce pay- 
ment of said penalties. 

This Interlocutor was appealed, and after a hearing 
the Sherifif pronounced the following judgment: — 

Having heard parties' procurators under their mutual 
appeals upon the Interlocutor appealed against, proof 
adduced, and whole process, adheres to the said Inter- 
locutor, both upon the merits and the question of ex- 
penses, and dismisses both appeals. 

Note. — The Sheriff- Substitute has very properly 
bestowed a great deal of industry and attention in dis- 
posing of the proof which has been led under the Sheriff's 
Interlocutor in this important' case; and after hearing 
the case fully argued by the parties under their mutual 
appeals, the Sheriff cannot discover any groimds for dis- 
turbing the Interlocutor which has been pronounced. 
It appears to apply correctly the principles fixed by the 



previous Interlocutors in the case; in particular, tiiai 
stipulated penalties are to be regarded as liquidated and 
agreed on damages, and, on the other hand, that delaje 
in the execution of the work, not imputable to the con- 
tractor, do not form deductions from his claim. 

On the point of expenses, considering the completion 
of the case and the l^al pleas in which the pursuer has 
been unsuccessful, it appears reasonable that a certain 
modification should be made on the expenses found due 
to him, which can best be considered after the expenaes 
have been taxed. 

Act. John Boyu. AU. Robert Boss. 



2n NovxMBXB, 1863, 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Shebiffs Gobdoh Aim Barclay.) 



David Ritchie, Inspector of ^Sladdcrty v, DA!a£L 
M^DiARMiD, Inspector of Fowlis Wester, and J. 
Robertson, Inspector of Blackford. 

Pauper— Settlement. — In an action at the uulance of a 
parish which had given relief to two paupers against ike 
parish of birth, and the parish of a former settlement, 
the latter was found dissolved by an alsence ofHveral 
montlis. 

The fjEUSts are stated in the annexed Interlocutor:— 

Having advised the prooess, parties having matoaDj re- 
nounced probation, and dispensed with a hearing, Finds, as 
matters of fact — 

First. Thatfthe paupers, Andrew and Margaret Rbbotacm, 
were bom in tiie defender's parish of Fowlis Wester. 

Second. That at the term of Whitsunday, 1851, theyie- 
moved to the other defender's parish of Blackford, and lesidad 
there to 3d January, 1855. 

Third. That they on sai4 date removed to the psiiih of 
Comrie, where they resided until Martinmas, 1855. 

Fourth. That they then removed to and resided in BlsdE- 
ford until May or June, 1858, when they emigrated to 
America, whence they were returned as jiaupers in Jdj, 
1861, and took up their residence in the pursuers parish of 
Madderty, and have been admitted to the roU of paupsn 
thereof, and of which statutory notices were given to both 
defenders. 

Applying the law to these facts, Finds that the settlement 
which the paupers were in course of obtaining by thdr na- 
dence in Blackford, in IS51, was effectually interrupted by 
their non-residence therein from July to November, 1855, 
and the averments by the pursuer admitted by Fowlis Wester 
are not of such facts as render the said absence incidental to, 
but makes them subversive of, the residence in Blackford. 

Therefore assoilzies the parish of Blackford: Finds tbe 
parish of Fowlis Wester liable in relief to the pursuer for ths 
advances, as the some shall be agreed on or ascertstoed: 
Finds the pursuer, as also the parish of Blackford, enUtled to 
expenses from Fowlis Wester, and remits the accounts theiMf 
to the auditor to tax, and deccnia. 

Note. — This case is one, viewed in the light of icettt 
decisions, free from doubt. Where an absence is menly 
incidental, or rather accidental, to the residence of a partf. 
it does not interrupt the currency of a settlement — such m 
a visit to a friend, an occasional residence at the seaside «r 
country for health, or, in short, any occasional resideoos 
where it appears cbarly the person had no intention of, or 
ratbor object in, remaining for any length of time at the place 
of his sojourn, but to return to that of his former abode. Is 
9liort, in the language of the Civil Law, applied to domidic, 
the distinction is between the place where a man is at honM, 
and where he is not at home, where he is a stnuiger^ and 
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iben he is not Indeed, it is difficult to lay down any 
genenl rale in this class of cams. Each case most depend on 
iti ovn circnmstanoes, and a slight difference in facts may 
iodhie the legal balance sometimes to the one side and some- 
times to the other. 

Bat wherever the party changes his residence with the 
Tiev of sn indefinite sojoam, though afber a season he does 
Bot fl^e^ but returns to his former abode, there is a distinct 
chsDge of residence which is destructive of the currency of 
the lettlement in the first abode. (See opinion of Lord 
Cowan in cases of Old Deer and Aberdeen Jj^rmary, infra). 

It matters little in this view how long or how short the 
intennediate residence, except as indicative of the nature and 
olgect of that reridenoe. But one test is, that it must have 
been Buch as, if continued, would have been reckoned as part 
of the five years necessary to acquire a settlement in the 
iotenoediate place of abode. It is the residence of the head 
of a household which is the sole principle of judgment. The 
ibode of his wife and family, or the existence of a house 
noted bj him, or sitnation of lus furniture and effects, are of 
themsalves of no avaU, save as bearing on the question of the 
min's object and actings. 

The existing qualification introduced by the 76th section of 
the Statute 8 and 9 Vict., cap. 83, is very express. It is put 
aegatiyely— " No person shall be held to have acquired a 
aattlement in any parish by residence therein unless such 
penon ehall have resided for five years continuously in such 
pvieb." The same terms of '' residence** and "resided" are 
repeated throughout the section. 

In JToy V. £eaUie, Ist December, 1857, 30 Jurist, p. 83, 
the paoper, with his wife, were first two years in Edinburgh; 
ihey left, and were absent at different places for short periods, 
ttd returned to Edinburgh, where they again resided con- 
tinuously for four years — making in all, six years. The con- 
tinoity of the residence was held dislocated. Per Lord 
Pteeident^" When all the absences are computed and taken 
together, it makes out that the man was absent from the 
dtj pariah six months." 

In fffUehison ▼. Fraser, llth January, 1858, SO JurUt, p. 
294, the pauper had been resident in Old Deer for five years 
ind two months, with an absence of eleven months, part of 
the time when she was at her father's in bad health, and 
ptttly learning dressmaking, to follow that craft in Old Deer, 
vhere ihe returned, and where her trunk, likely containing 
her whole worldly effects, had all the time remained. Kever- 
tfaelesB, the Court unanimously held the settiement inter- 
rapted. 

The next case'is 10th December, 1858, Kinguuie v. Blair- 
^Ao(e, 31 Juritt, p. 66. The pauper there was for upwards 
of fi?e years a herd in sunmier in Bkir, returning to his 
&ther*B, in Kingussie, in the winter months. The absences 
were held not to break the continuity of the settiement in 
Bkir. 

The case 10th December, 1858, Kinfauns v. Scone, 31 
•TsnX p. 66, is a strong authority for Blackford. The man 
is that case had rented a house in Scone, and lived therein 
with his family for six years. He then deserted his wife, 
iod never afterwards acquired a settiement anywhere. The 
wife and family still remained in Scone. The Court held the 
■fittlement in Scone was lost. Per Lord President (M'NeiU)— 
"The man was residing in a neighbouring parish, and might 
^ acquiring a residental settiement there. Was he to have 
^0 residental settiementsi That was impossible. I do not, 
therefore, think that the residence of the wife and fiamily in 
&(nie can destroy the effect of the fiather's absence from it." 

In the case 16th December, 1858, Manager$ of Aberdeen 
^^fftnary y. Bathven, 81 Juriet, p. 91, Poor Law Magazine^ 
^L l, p. 407, tiie pauper was a mariner, occasionally 
redding in Fraserburgh when not at sea. He married, and 
tented and furnished a house in Fraserburgh, where he 
■ctnally resided for four years and eight months. At the 
end of that period he was removed to an asylum, but his 
^^ttniture remained in the house for a period completing the 
five years; and his wife, during part of the time, dwelt in 
that house. But the Court held that no settiement was 
obtained in Fraserburgh. Per Lord Justice-Clerk (Inglis) — 
'^Ths first thing obvious on the fSace of the clause in the 
wute is, that the foundation of settlement is residence, t.e., 
P^nal reikience, not mere tenancy or occupancy of a house 
^^» per 1^ and apart from actual residence, is wholly 
wMteriftl md inauffioieat The ijoMtioa ol niid«ttOQ is 
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different also from th|it of domicile, as, although residence is 
necessary to constitute a domicile, it is not necessary to 
retain it. The Statute requires actual and persomd residence, 
and nothing in the nature of constructive residence will 
satisfy that requiiement. Farther, tiie residence must ba 
continuous ; it must be for five years straight on. Residence 
for five years made up of separate periods at intervals is not 
sufficient." 

In the case 7tix March, 1860, 82 Jurist, p. 410, JTnoci- 
tmd V. Aberdour, a person had resided with his wife and 
family for five years in a parish, but for ten months had 
terved in another parish during the week, though fre* 

2uentiy visiting his household on the Saturday and Sunday, 
t was held lus residence was in the parish of 'his service, 
not of his house and family. Per Lord Justice-Clerk — "We 
have here nothing to do with anything except the fact of 
personal residence. Intention, which enters into the question 
of domicile, is of no avail, neither has the occupation or 
renting of a house anything to do with it. Nothing but 
personal presence can fix upon the parish tiie liability con- 
templated under the 76 th section of the Statute.** This deci- 
sion is consistent with a prior one not reported in any of the 
regular reports, but which will be found in the first volume 
of the Poor Law Magazine, p. 350, Eastwood v. Mearns and 
Cumbernauld, 13tii June, 1851. 

In the case 24th May, 1861, GfUisgow y. Gwan, 33 /ttrttfi 

461, the party had five jears' residence in Glasgow, exoept 

ir a period of about three months. In consequence of his 
fiather leaving in search of work, and a quarrel with his 
stepmother, he left and resided in lodgings in Govan, and 
thereafter returned to his father's in Glasgow. TMs absence, 
however short and incidental, was held sv2ficient to break the 
continuance of that in Ghugow. 

In the case 22d May, 1860, Grofat v. Reid, 32 Juritt, p. 
499, the question was retention of settlement by a year's 
residence beyond the five years, where two months* absence 
purchasing furniture for the house of the party was held 
incidental to the year's residence. But the case, as expres- 
sively stated by the Bench, was ''narrow and doubtful." 
See opinions of the whole Court, 28th January, 1862, 
Baglediam v. Barony, 34 Jurist, p. 180. Per Lord Xinloch 
— ** It appears that under the Statutory enactment, the bare 
foct of non-residence for the Statutory period is sufficient to' 
extinguish the prior residental settiement, and that the cause 
or reasons of the non-resldenoe are wholly immaterial. The 
bare cessation of residence within a parish for the Statutory 
period of that industry within the parish which has been 
supposed to give the claim for relief, appears to the Lord- 
Ordinary to have been deliberately intended by the Statute 
to put a period to the settiement by residence without its 
being left open to inquire what were the particular oiroum- 
stanoes by which such cessation was caused." 

In the case, 20th December, 1863, The Barony v. Polmont 
and Zarbert, 35 Jurist, p. 260, the man had resided in Fal- 
kirk for six years, with the ezoeption of an interval of from 
three to five months, when he was resident in another parish* 
His employment therein was not very satisfactorily explained, 
but was held suffident to interrupt tiie settiement. Per Lord 
Cowan — "The absence cannot be accounted for as incidental 
to a general residence in Falkirk, and merely acddentaL It 
had no connection with that residence. It did not originate 
in any temporary cause, and in the contemphition, when that 
cause ceased to operate, of returning to his family residence 
and permanent occupation in the place he had left only for a 
time. It was a voluntary change in the locality of hia 
residence and employment." 

The case of Gray v. Chisholm, 19th December, 1857, and 
other cases where the absence was compulsory, as by imprison- 
ment in jail, or detention in an asylum, are nowise in point, 
just because in these cases the residence was compulsory, not 
voluntary; and such public places are not proper places of 
individual residence. Such is the principle which may decide 
that a birth in a maternity hosfntal does not render the 
parish wherein situated liable as ihe birth parish. But the 
authority of the case of Gray, and others of tiiat chws, is much 
shaken, if not altogether upset, by the recent dedsion of the 
whole Court in Baglesham v. Barony, cited above. 

In the present case, the pauper, Andrew, with his sisteri 
Margaret Bobertson, and another sister, took up their abode 
in Blackford at Whitsunday, 1851. They dwelt togetiier Ia 
the Mine bouie, and it loatten not in the <|Q«0tion o( •9tUt« 
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rncnt who mm its tenant, or who paid the rent. Andrew 
ftppean to have pnctised medicine in some sort daring his 
Mjoom at Blackford. He and Margaret removed to Comrie 
in January, 1855. They had not then acquired a settlement 
bj five years' residence. The other sister remained in the 
house at Blackford, whilst Andrew and Margaret took ap the 
honse in Comrie. Here Andrew prosecuted his supposed 
profession in the new field, and doubtless had fortune smiled 
on him he would have continued it to the last. But his 
mepects were overcast, and he and Margaret returned to 
Bladcford at Martinmas, 1855, where they remained nntil 
1868. Andrew next took a wider field of enterprise, and 
emigrated with Margaret to America, whence he and his 
sister were returned in July, 1861, in the character of paupen. 
The ton months' residence in Comrie was clearly a distinct 
and separate residence from that at Blackford, with which 
it had no connection. Had Andrew found scope for his 
talents in Comiie, he was in the course of obtaining a settle- 
ment by residence there, and of course must have ceased to 
ran a similar course in Blackford or elsewhere. 

On an appeal, the Sheriff affirmed the Substitute's 
Interlocutor, with the following 

Note.— The very full and satisfactory Koto of the Sheriff- 
Snbstitnto ooatatns conclusive reasons in support of the judg- 
ment appealed from, and it is therefore quite unnecessary to 
add to these. 

Ad. GfiAHAUE. AU, FnnoLAT, for JSlaekford. 

Cai^nino, for PowUm Wfttcr, 
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Poor — Ann Durward v. Alexander Rodb. 

Promissory note — Bond — Stamp. — A docwnenl in the 
following terms: — ^^ I acknowledge that D, H. was 
indebted to you in the sum of £30, and I hereby become 
hound for payment of the said sum when you shall 
demand the same^' — Held to be a bond and not a billf and 
so stampable. 

This action was raised for recovery of a sum of £30 
lent by the pursuer to the defender's father, Dayid, 
and renewed by the defender on his own account. 
The form of the document granted by the defender, 
will be seen in the Sheriff-Substitute's Interlocutor. 

It was pleaded for the defender,— 

1st. The defender is not liable indiyidaally for this 
alleged claim on the part of the pursuer. 

2d. The document founded on is substantially a bill 
payable on demand, and not being stampedi does not 
constitute a legal document of debt. 

Sd. The document having been impetrated from the 
defender on false representations, be is entitled to a proof 
thereanent pro ut dejure. 

4th. Supposing the pursuer should instruct any claim 
against the deceased's estate, she is entitled only to a 
share thereof along with the other creditors of the 
deceased, and she is bound to account for her intio* 
missions with the deceased's estete, as aforesaid. 

5th. The defender being neither individually nor 
otherwise liable for the claim in question, is entitled to 
be asEoilsied firom the oonolusiona of the summons, and 
(ound entitled to expeuM, 



The Sheriff-Substitute having heard parties' proeuratofrs on 
the closed record. Repels the second and third pleas in law for 
the defender; repels also the fourth |dea for the defender, in 
so fiur as it pleads that the pursuer is bound to account for her 
intromissions with the defender's father's estate, reserving to 
the defender right to institute a separate action of count 
and reckoning with regard te these alleged intromissioos: 
Allows the pursuer a proof, pro ut de jwrt^ oi her aver 
ment, that the document, No. 9 of process, is holograph of 
the defender, and a proof habile modo of her other averments, 
in so far as not admitted or denied, and allows the defender a 
proof in replication. 

Note. — ^The defender granted to the purracr a document 
in the following terms: — 

"Miss Asm DuBWABD, St. Cyrus. 

"8t. Cyrus, IflhJune, ISSU 
" I acknowledge that my late father, David Robb, crofter 
in St. Cyrus, was, at the time of his death, indebted to yt>a 
in the sum of thirty pounds, being money lent by yon to him, 
and I hereby become bound for payment of the said sum to 
you when you shall demand the sum. 

^ *' (Signed) Alexander Bobb." 

This document is written on unstamped paper. The defen- 
der maintains that it should have been written upon paper 
bearing the stamp proper for a promissory note. 

The peculiarity of the document, distinguishing it finom sn 
ordinary promissory note, consists in the use of the word*, 
*' I hereby become bound for payment," instead of the wonb, 
"I promise to pay." Although the difference between theas 
two expressions is one entirely of form — the meaning in both 
cases being precisely the same — the Sheriff-Substitute is of 
opinion that it is sufficient to separate the document from 
documents belonging to the class of promissory notes, and to 
make it belong to the class of personal bonds. 

It is surprising that a distinction of so much importance as 
that between promissory notes and personal bonds, affecting 
as it does the constitution, transmission, and extinction of the 
documents, should in general be so difficult to draw. It is 
impossible, indeed, to find any principle expressly laid down 
by which the two classes can be distioguiahed. Each case 
has been decided, as it arose, on its own specialities, the 
attempt to lay a general rule being carefully avoided. The 
delicacy of discrimination which this method required, at 
well as the Tmcertaiuty which it involved, may be gathered 
from the remark of Lord President Hope, in the case of &o^ 
(1885, 13 S., 490), that "the transposition, or alteration of a 
single word might change the nature of the obligation, and 
either make it of the pro^>er nature of a promissory note, or 
prevent it from being so." Underlying idl the various deri- 
sions, however, a general principle may be discovered on 
which they may be reconciled; and the dbtinction being coo* 
feesedly difficult to draw, the Sheriff-Substitute has not been 
precluded from givinq; effect to it, on the ground that the 
distinction it makes is of an entirely formal and technical 
character. 

From the nature of the case, it was to be anticipated that 
the distinction should be one of form; for, though great 
importance may be attached to the diflerenoe of form, the 
substance of the obligation in the case of a personal bond, and 
of a promissory note, is necessarily the same, both bebg 
engagements for the payment of money at some future time. 
The distinction must be in the mode of expression. In the 
personal bond the obligation to pay is always undertaken in 
the present tense, and in words direcUy expressive of the po^ 
pose of the debtor to bind himself. In promissozy notes the 
engagement is in the form of a promise, conceived either in 
the present or in the future tense, and ,in words diiectlj 
expresave of no more than an intention to pay. Keeping 
these things in view, the Sheriff-Substitute conoeives tbo 
distinction in principle to be this, that the de pretenU obUgs- 
tion to pay, which is in all cases undertaken, is in the case of 
personal bioindf directiy expressed, and in the case of proini^ 
sory notes, left to be inferred by law. 

The form of the original ticket^ as given in Boss's Leotum 
(Vol, I., p. 45), is in these tenns— "I, A, B., grant me to be 
iustiy addebted to C. D. in the sum of £300 Scots, which I 
bind and oblige me, my heirsy suooessors, and executois, to 
pay to the said C. D., lus heirs or MsigneM, or to any htLva^ 
hii order and that agiunst th« day of 



INDEX, 



SHERIFF COURT REPOKTa 



A party Ried his aon-in-Uw, along 
vith two of his cblldren, for ali- 
mmt. The defence of the ■on-in- 
kw, that he was not liable in law, 
M he had not acquired any separate 
estate with his wife, repelled, 34. 

A husband deserted his wife, and 
failed to make proTision for her 
maintenanoe. The hosband bad 
taken out letters of inhibition 
against her. A party who had 
nuMle a4Tances in money to the 
vife, though in the knowledge of 
the letters, raised an action of 
nlief ag&inst the husband . It was 
proved that the advances were 
necessaxy and properly expended. 
Objections (1) that the advances 
Were in cash, and not in provisions; 
and (2) that the only competent 
ptoof of the pursuers claims was 
the defender's oath; repelled, and 
decreet given for tbe sum eaed for, 
with costs, 50. 

A ion brought up to a liberal pro- 
fessiox^ deserts his wife, who be- 
eomes destitute. 8he sues her 
ffrther-in-h&w, who is a landed 
^prietor, for aliment—held that 
he was not liable, 78. 

^^urctrostances in which the custody 
of pnpil bastards refused to the 
father, and aliment of £10 yearly 
decerned for, 99. 

A wife deserted her husband, and 
was guilty of adultery. Nine 
years after her desertion the raised 
an action for (1) arrears of aliment 
for herself and a child bom ten 
months after her desertion; (2) 
futnre aliment for the child; (8) 
intore aliment for herself. Held 
(1) that no action could lie for 
arrears of aliment— see Donald y. 
DomUd, 22 D., 1118; (2) a mother 
canitot insist in an action in her' 
own name for aliment for a child 
alleged to be legitimate; (3) not- 
withstandiog her desertion and 
adnltery, the wife was entitled to 
aliment so long as her husband 
fefbsed to adhere, until the mar- 
riage had been dissolved by divorce 
or death, 121. 



A mothe^in•Iaw raised an action 
a;;ainst two of her sons-in-law for 
aliment. Action dismissed, 170. 
A natural son is not bound to ali- 
ment his father, 182. 

Accommodation — Onerosity on a bUl 
can only be redargued by the writ or 
oath of the holders, 16. 

Admission on Record — ^A sum of money 
was lent without acknowledgment, 
and in an action for repayment, it 
was pleaded in defence that the 
money had been advanced to carry 
on a joint business. The onm of 
disproving the qualification having 
been laid on the pursuer. Circum- 
stances in which, held that the 
qualification had been disproved, and 
decree given for the amount, with 
costs, 17. 

A Party may Discredit his own Wit- 
ness — In an action of filiation the 
pursuer stated that another woman, 
a fcUow-servant, was present on an 
occasion when the defender had 
sexual connection with the pursuer. 
She then called this woman as her 
sole witness, who negatived the pur- 
suer's statements. She was then 
asked if she had not made statements 
to the contrary to certain named 
persons T This she denied. The 
pursuer then moved and obtained 
leave to call and examine these 
persons in replication or reprobatnr, 
26. 

Arbitration — Arbiter^s Fee — A party 
to a submission paid his half of the 
arbiter's fee, and after a time, but 
without consultation with the other 
party, paid the other half. In an 
action for recovery of the one-half 
of the fee paid, dismissed with ex- 
penses, 157. 

Authentication of Voucher — The 
voucher of a daim not initialed by 
the preses of the meeting of creditors 
—vote held bad, and rejected, 74. 

Appeal — 
A father and son, formerly in part- 
nership, entered into a submission, 
in which the son-in-law of the one 
and the brother-in-law of the other 
was an arbiter, in order to find 



out and fix the state of aooounts 
between them as partnen. An 
examination of the company's 
books was made, and a iMilance 
was found doe by the son to the 
father. A document was then 
written out and signed by the 
arbiters and the father and son, 
finding the son a debtor to the 
father, for which the son granted 
bills. Before the bills all became 
due, the son and the company, of 
which he was then the sole partner, 
became bankrupt. The father 
lodged a claim on the sequestrated 
estate, producing the decree-ar- 
bitnJ as his voucher. The trustee 
called on the claimant to produce 
fkrther evidence. This he failed 
to do, and the trustee ejected the 
claim. The chumant appealed, 
and after muttud notes of objec- 
tion, and answers and debate 
thereon, the Sheriff • Substitute 
affirmed the trustee's judgment, 
but allowed a farther proof to 
both parties, 55. 
What is Implement of Deore^?— 
Poinding alone under a Small 
Debt decree held to be implement 
in the sense of the Small Debt 
Acts. Therefore, held that after 
a poinding a sist was incompetent. 
Appearance made by a defender in 
a Small Debt case, but no defence 
stated, and case oonttnoed. At 
the continued diet the pursuer 
appeared, but the defender was 
absent, and decreet was obtained. 
Question—Is that a decreet in 
absence or inforof 87. 

Assodation— A Fine Arts AssodatSon, 
by their Secretary, ordered the en- 
graving of a picture fDr distribution 
among the Members. In an action 
to recover payment, the Vice-Pre- 
sidents and Members of Council were 
called as defenders. Quoad their 
liability, the defenders were divided 
into three classes— (1), Those who 
were present when the engraving 
was ordered; (2), Those who homo- 
logated the order; and (8), Those 
who, though elected Members of 
m2* 
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CoDnoi], never acted and were not 
aware of the <»der for the engraving. 
—Held (1), as to the first and second 
clawen, that they were liable €x 
eoniradu; and (2), that tfaej were bo 
liable, jointly and severally, or each 
in tolidum, and not pro rata only. 
Quoad the third cbws, action dis- 
d, 111. 



Agent— 
A weaver's agent in course of dealing 
paid the weavers for their work, 
for which he was allowed 6 per 
cent commission by his principals. 
The advances and commission had 
always been regularly paid. The 
agent having refused to return 
certain quantities of doth, on 
'which he had made advances to 
the weavers, unless his advances 
had been previously remitted to 
him, and this having been refused, 
the agent presented a petition to 
the Sheriff of his own residence for 
warrant to sell the cloth for pay- 
ment of his advances. Circum- 
stances in which, held that he was 
not entitled to warrant to sell, and 
petition dismissed with expenses, 
07. 
The affairs of a mercantile company 
became embarrassed, and they 
granted a factory and con^mission 
in favour of an accountant. Tho 
factor granted a letter of guarantee 
qua factor, that certain bills ac- 
cepted by the company would be 
retired at maturity; but before 
that period arrived the company 
became bankrupt, and Were seques- 
trated. In an action for payment 
of the bills against the factor — 
held, that he was liable personally 
under his letter of guarantee, 46. 
A factor and commissioner granted 
a letter of guarantee, that a pro- 
missory note granted by his con- 
stltoents woiUd be retired at 
maturity. In the meantime the 
constituents became bankrupt, and 
were sequestrated. In an action 
against the factor and commissioner 
for payment of the note under his 
letter— held, that he was personally 
liable, 48. 
Goods were consigned to a party in 
this country, the price to be 
collected by the consigner's agent 
here. The consignee having re- 
fused to take delivery, the agent 
averred he had immediately sold 
tiiem to another party at the 
invoice price, who afterwards sold 
them at an increased price. Cir- 
cumstances in which, held that 
there was no proof of the sale by 
tho agent, and that in the sale for 
the increased price ho had acted as 
the agent of his principal, and was 
bound to account for ^e price; 
and decree given accordingly, 172. 
Agent's fees for drawing a cLium of 
preference by a £Eunn servant, in a 
process of sequestration of a 
master's effects, allowed as an 
original paper, 182. 
Held, that a procurator is personally 
liable for payment of witnesses 
cited for the d^enoe, under the 
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Acts of Sederunt 1765 and 1889, 
188. 
In the absence of express stipulation, 
held that, where the terms of a 
bought note stated commission, 
the relation between the parties 
was that of agent and prindpaL 
A sum was paid for the caned- 
lation of a transaction between a 
party and an agent. — Hdd to be 
ju$ teriii of the party, whether the 
agent aoeounted to his prindpal 
for the sum, 10. 

Apprentice— An apprentice was inden- 
tured to an engineer, and pud a fee 
of £150« From a weak constitution, 
he was absent from his work for long 
intervals, but ndther misconduct nor 
insolence was proved against him. 
The master dismissed the apprentice. 
In an action for delivery of the 
indenture, and repetition of ther ap- 
prentice fee, hdd, that as the absences 
were not wilful, but arose from dck- 
ness and inability to attend, decree 
was given in terms of the Ubd, 60. 

Account — ^A farm manager having 
made purchases on behdf of his 
employer, for which he granted his 
own acceptance — hdd that the 
employer was liable for the account^ 
and bound to retire the bill, 187. 

Asdgnation — ^A marine policy of iosur- 
ance was endorsed to a party for a 
private account by a part owner of 
the vessd over whose freight the 
policy was effected; another part 
owner sued the asdgnee and oedent 
for delivery of the poUcy, who pleaded 
that it was wdl assigned by indorsa- 
tion — ^held that a marine policy was 
not transferable by indorsation, 189. 

Aet of Grace — The limit of a debtor's 
daim for bygone aliment. 

Bankruptcy — In a summons of remov- 
ing against a bankrupt tenant, decla- 
ratory and irritant condusions were 
introduced. — ^Held that these were 
incompetent, and quoad them the 
action was dismissed. — Hdd compe- 
tent to introduce into a summons of 
removing a oondusion for damages, 
founding on a daose of penal danuige 
in a lease. Circumstances in which 
damages given where a lease had been 
brought prematurdy to a dose by the 
bankruptcy of the tenant, 2. 
Bankrupt See Appeal. 
A daim was lodged in a bank- 
rupt estate, but rejected by the 
trustee, llie trustees judgment 
was appealed, but before this appeal 
had been disposed of, the bankrupt 
was disdiaiged on a oompodtion 
contract, 'nie creditor then raised 
an action for the amount of the 
composition on his debt, to which 
it was objected that, having failed 
to press his appeal against the 
trustee's deliverance, he was de- 
barred from instituting the action. 
Objection repelled, and action found 
competent, 6. 
A father conveyed the lease of a 
fjEurm, stocking, and the furniture 
and lease of an inn, to one of his 
sons, the inductive dause bearing 
that the conveyance had been 



made *' tat csrtun onerous warn 
and considerations,'* but not 
spedfying these— the father afie^ 
wards became bankrupt— held, 
that the conveyance was rsdndUs 
nnder 1621, c. 18, and by way of 
exception under the Bankrupt Act, 
and conveyance reduced aoooid- 
ingly, 43. 
lien of pfopcietor over matsiisb 
bought by a oontraotor (<x a 
building, 116. 
Some time before bankruptcy an in* 
sdvent induced a third party to 
grant an obligation to a creditor 
for 10s per pound on certMs 
idleged conditions, but wfaidi were 
not part of tlie obligation. After 
bankruptcy of the insdvent, the 
obligee raised an action on hk 
obligation. The defence, that it 
was a preference to the prejndioe 
of the other creditors, repelled, and 
decree given for the sum sued fiv, 
161. 
Bin. See Accommodation. 
A bill was produced by the pnnoer 
of an action, which he vngnA 
had been retired by him— the 
defender denying this, and nv- 
ring that it had been retired by s 
third party for the defender'e be- 
hoof. Cupcmnstanoes in whioh s 
proof by writ or oath of the terns 
on whidi the pursuer had obtauMd 
possesion of, and now heU the 
biU, allowed, 106. 
A depodted with B. two bills, mder 
certain conditions, accepted by a 
third party, in security of oertain 
advances. When the biOi becsme 
due, A. was unabb to retire fhem, 
and a bill was drawn and sooepted 
for an account to cover both bilk. 
This bill was in the poneMon, 
and so presumed to ha?e been 
retired by B. B. raised ansdaon 
for the original bills against the 
acceptor, the depodtor baring be- 
come bankrupt, to which the de* 
fender pleaded, As there were 
indefinite payments or unappro- 
priated sums entered to the oredit 
of A. on the credit ride of hJJ 
account current when the bili idl 
dne, suffident to extinguish it, B. 
could not hdd the two bills u 
security, but hdd tiiat A wai » 
onerous and bona jide holda of tiie 
hMt bill, and entitied to bold the 
two first bilLi sued for aai a pBiD«y 
security, and also to hdd aU 
balances in his hands on soootmt 
of consignments made to him, l^^' 
A farm manager having made pu^ 
diases on behalf of his employer, 
for which he granted his own 
acceptance.— Hdd that the em- 
ployer was Uabk) for the aoowmt» 
and bound to retire the bill, 1S7. 
A biU was guaranteed by latter «d- 
dressed to the drawer, but ste^ 
wards didionoured. Inan actum 
against the guarantor for paymen^ 
he pleaded (1) The biU wai no* 
reaUy signed by one of the aooep 
ion, whose name it osteimDJ 
bore; (2) That tiie bill ;«« «^ 
duly negotiated; and (3) Ttoeo* 
notice of the dishowwr of «»»» 
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wai Hoi given to the defender, so 
M to have eoftbled him to operate 
his r8Uef<— repelled, 168. 

BiUf of Exchange-— Sequestration — ^Ob- 
jections to Trostee — Omission of 
payee's name— ^Jonjunct and con- 
fident, 37. 

Bill Stamps- 
Competition for Trusteeship— Con- 
Janet and confident — Mandate, 21. 
Objection to bill stamp sustained, 
H3. 

fisokruptcy Act, 68th Section— The 
Lord Ordinary's Interlocutor award- 
ing sequestration was dated 7th 
February, and the meeting of credi- 
tors was ordained to meet on the 
16th. The Gaaette notice was not 
pobliahed till the 10th. Objections— 
that the meeting was not duly called, 
as six free days did not elapse be- 
tween the notice and the meeting. 
Bepelled, as there was no nullity for 
the iJEdlure imposed by the Act. 
Claim rejected, the claimant being 
conjunct and confident, and the only 
Touchers produced being bills which 
had been granted within two days 
of the sequestration, 63. 

Claim by a building society for 
fines and contributions rejecteidi as 
act properly vouched, 63. 

Bastard. See Aliment, 99. 

Bosd. See Stamp, 180. 

Composition by Creditor. See Bank- 
rupt, 6. 
Collaborateur — Circumstances in which 
a inaster held liable in damages for 
injaries sustuned by a workman. 

A person appointed to attend to 
and take charge of cropping machines, 
held not to be a fellow-workman of 
those employed about the machines, 

Gompontion— Offer of— Vote by mar- 
ried woman rejected — vote by a fac- 
tor or commissioner rejected — ^a daim 
and vote rejected from uncertainty, 

CompeUtian for Trusteeship — 
Oonjunot and confident-^hill stamp- 
mandate, 21. 
Coojimot and Confident. See Bills of 
Exchange, 37. See Bankrupt, 42. 
See Appeal, 65. See Bankruptcy 
Act, sec. 68, 63. 
Compeosatio Injuriarum^ 25. 
^^Mao-^^ircumetanoes in which cesaio 
gnmted but decree suspended for 
three months, 29. 
Competition for Executor-Creditor— 
Where an execator^areditor has a{>* 
plied to be decerned, but not con- 
finned, it is competent to another 
cteditor to oompear and be conjoined, 

(aiild. SeeAliment 

A party sued his son-in-law, along 
with two of his children, for aliment. 
The defence of the son-in-law, that 
he was not liable in law, as he had 
not aojuired any separate estate 
with his wife, repelled, 84. 

A psjrty became chargeable to a 
parish and obtained aliment ; the 
parish sued two of the pauper's 
sons-in-law for repetition. Held 
that the sons-in-law were not 
fiftble, Md MtioA di«nu«ed, 48. 
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GoUision— 
Two passenger steam yesselB on the 
Clyde came into CQUision, whereby 
one of them suffered damage. In 
an action for recovery of the 
damage, it was pleaded in defence 
that the damage had been caused 
by the injured vessel, because it 
being the slower of the two, it 
should have allowed the faster 
vessel to pass, which it did not. 
Held, on a proof, that the rule 
pleaded was not applicable to that 
part of the Frith of Clyde where 
the collision oceuired, and modified 
damages decerned for, 53. 
Two passenger steam vessels came 
into collision on the Clyde, where- 
by one of them suffered damage. 
In an action for recovery of the 
damage, circumstances in which 
held, that though both vessels were 
not free from blame, the prepon- 
derance was against the vessel 
sued, and decree, with expenses, 
decerned for, 64. 

Contract. See Agent, 97. See As- 
sociation, 112. See Bankrupt, 
116. See "Executorial," 77. 
A field of potatoes was sold by the 
Scotch acre, and an action for the 
price, computed according to that 
measure, dismissed. Thereafter 
the seller brought another action 
with alternative conclusions (1) 
on the original bargain as by the 
Scotch acre; and (2) the price of a 
certain quantity of potatoes lifted, 
or for the value of the produce 
thereof, in the event of tiie first 
alternative conclusion not bein^ 
established. Ex proprio motu m 
the Sheriff, the record was opened 
up and a plea for the de£e9der 
added, to the effect, if it should 
have been proved that the original 
contract was by the Scotch acre, 
and so illegal, whether the pur- 
suer had any right of action which 
the Court oould enforce. Held, 
that the original agreement, hav- 
ing been by the Scotch acre, was 
illegal, and null and void, and 
action dismissed, but without 
costs, 89. 
A shepheid, hired from year to year, 
was taken up by the Procurator- 
Fiscal on a charge of sheep^teal- 
ing, and committed. The criminal 
charge was not proceeded with, 
and the shepherd was liberated. 
He went hack to assist in counting 
the sheep, and finding others which 
had strayed, and was thereafter 
dumissed. In an action for wages 
and damages for wrongous dis- 
missal. Held (1) That the going 
back to count the sheep was not, 
in the circumstances, sufiScient 
to constitute tcxU rdocaium; (2) 
The apprehension and committal 
of the pursuer on the charge of 
sheep4tealing was sufiident justifi- 
cation for his dismissal, 122. 

* An agtioulturtJ tenant, holding under 
the proprietor of the surfaos, pre- 
sented a sommazy application to 
have the tenants of the coal and 
niiierids under the fiurm-holding 
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of another landlord ordained to 
enter into a reference to certain 
parties named, or to two neutral 
persons, certain damages sustained 
by the operations of the mineral 
tenants, in terms of the respective 
leases of the parties. Held by the 
Sheriff'-Subetitute, and acquiesced 
in, that as there was no specific 
contract, inter «e, by which the 
parties had agreed to submit dis- 
putes or difference, application 
was incompetent, and action dia- 
mlssed, 127. 

On a sale and purchase of sheep, an 
error was committed, and timeously 
intimated, in the gross sum to be 
paid, the price per head, and the 
number bmng correct. In an 
action for damages, or the fulfil- 
ment of the bargain. Held, that 
there was no sale, 165. 

In an action for penalties in a build- 
ing contract for having exceeded 
the time fixed for completing the 
works. Held, the penalties to be 
pactional and liquidate, and not 
subject to modification by the 
Court. 

In a building contract, penalties 
were stipulated in case of delay in 
completing the work; but the 
delays were occasioned by the 
employer, and alterations were 
made on the original contract. In 
an action to recover the penalties 
— Held, that these were not exi« 
gible, not having been imported 
into what was equivalent to a new 
contract by the alterations and 
additions subsequentiy made to 
the original contract, 174. 

CaahOredit-Bond— Held that a oau- 
tioner in a cash-credit-bond, on bank- 
ruptcy of the principal, does not 
require an assignation by the bank 
to enable him to vote; a receipt 
endorsed on the bond, which was 
produced, held sufficient, 75. 

Contract of Sale— Act 5 9i 6 WilL, 
lY., 0. 63 — Compensation — A quan- 
tity of growing crop was sold by the 
Soots acre. Held, that an action for 
recovery of the price, laid alterna- 
tively on contract or composition, was 
incompetent, 78. 

Competition for l^steeship — ^Form of 
affidavit — new objection — conjunct 
and confident, 81. 

Carrier — Groods sent to a railway, and 
by direction of the owner, who was - 
a passenger by the same tiain which 
carried the goods, were placed beside 
and treated as personal luggage.— 
Held, on the destruction of the i^ods, 
the ndlway company was not liable. 
96. 

Custody — Circumstances in which the 
custody of pupil bastards refused to 
the father, and aliment of £10 yearly 
decerned for, 99. 

Churchman's titie to benefice— Held, 
possession to ohurohmen is loco 
tUidi, and in possessory judgments 
they need not found upon a tKle, as 
laidu are obliged to do, but are 
Bsoured till reduotion or deolaratoif 
by Mven y«un' po«e«ioii, 120, 
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Gaationer— CertMn heritable aubjects 
were conveyed tx facie Absolutely, 
but really in eecarity of certain obli- 
gations to be come under, the dis- 
poner meantime continuing in the 
occupancy. No action of maiUs and 
duties was raised by the diBponers. 
In an action against the disponer by 
one of the disponees for rent of the 
heritable subjects, Held that the 
action was incompetent, and dis- 
missed, 143. 

Corporation— Contract —The Faculty 
of Procurators of Glasgow, as a 
Corporation, has power by a majority 
to make bye-laws which are binding 
on all its members, 148. 

Conveyanciog — Subinfeudation was 
strictly prohibited in an original feu 
charter. On a transmisrion of the 
property, a former vasssl being still 
in life, a writ of confirmation was 
applied for and obtained. The 
superior's agent was member of a 
Coqx>ration whose Table of Fees 
provided that "where there is only 
one transmission since last entry, 
and a vassal in life, one half only 
of the above fees" was chargeable, 
the agent contending (1) that iu the 
circumstances the writ was virtually 
an original writ, and not one by 
progress, and that he was entitied 
to charge accordingly; (2) that he 
was not bound by the Table of Fees. 
>-Held (1), that the writ of confir- 
mation was a writ by progresB, and 
fell under the rule quoted; and (2) 
that the superior s agent, as a mem- 
ber of the Corporation, was bound 
by their Table in making his 
charges, 148. 

Catio Bonorum — ^Cessio refused in- 
definitely, 150. 

Contractor — A proprietor contracted 
with a competent builder to erect a 
tenement. In the course of the 
contractor's operations, a wall fell 
down, which damaged the stook of 
a fleaher. In an action for the 
damage sustained, against the pro* 
prietor — Held that the proprietor 
was primarily liable in the damage, 
and a sum decerned for, 154. 

Company. See Foreign Judgment, 157. 

Ghent. See Agent, 182. 

Damages. See CoUaborateur, 7. See 
Collision, 53. See Contractor, 
154. 

Diligence — Circmnstanees in which 
damages awarded for the nimiuus 
use of diligence, 33. 

Cattie going along a narrow unfenoed 
road strayed into a field and did 
damage. Held that the Act 1686, 
c 11, did not Apply, but damages 
awarded at common law, 45. 

A creditor of A.'s called at a hotel, 
and asked the landlord whether he 
had heard that A., the debtor, had 
failed, and that it was reported in 
K. that he was down, meaning 
thereby that he had failed or b^ 
oome bankrupt. In an action for 
the slander, held that the inquiry 
and statement were false, calum- 
BfoQs, and ii\jarioas, and damages 
•warded«51« . 
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A servant who has been unjustifiably 
dismined between terms, is entitied 
to wages and board wages for the 
full period of the engagement, 09. 
A boy was employed about a machine 
by which he sustained serious bodily 
injury. He was taken to an infir- 
mary, and after a time was dis- 
mined *' cured." Sixteen months 
after the injury had been received, 
the boy died. In an action by the 
parents for damages — Held that 
from the length of time which had 
elapsed between the injury and the 
death, and it not having been proved 
that tiie injury was the cause of the 
death, action dianusBed, 146. 
The Police Committee of the Town 
Council of Glaegow raised an action 
against an omnibus proprietor, one 
of whose vehicles was negligentiy 
allowed to run against and destroy 
a cluster lamp erected in an open 
space at the junction of two streets. 
Held that the owner was liable for 
the negligence of his servant; that 
the lamp was in a proper place, 
snffictentiy protected, and damages 
awarded, 164. 
Damages awarded for cattle tres- 
passing in an unenclosed field, 
under the Act 1686, ell, although 
they were under charge of a herd, 
46. 
J)amnum fcUale — ^Rulway company 
held liable for loss of goods by 
acddenUl fire, 104. 
Destination — ^A destination to A and B 
in liferent, and to C, D, and F, their 
children, nomnatim equally among 
them, share and share alike, and to 
the surrivor of them in fee. Held, 
that the shares of such of the children 
as had surrived the testator, but who 
had since died, belonged to the heir 
at law, and did not accresoe to the 
other heirs, 9. 
Defamatory Letters. See CompenuUio 

Injuriarum, 25. 
DiMXtunts for Advances — A collier who 
had obtained advances in cash be- 
tween pays, was oharged one shilling 
per pound therefor. At first he 
objected, but latterly acquiesced or 
did not object. After leaving his 
employment, he nused an action for 
repetition of the sums, as charged and 
retained contrary to the Truck Act. 
Held that the charge was a violation 
of the Truck Act, and decree given 
for the sums retained. The fees for 
medical attendance were disallowed, 
because the workman had not given 
his consent in writing to retain tiiem, 
58. 
Decree in faro — Decree in Absence — 
Appearance entered in a cause, but 
no defence stated, and decree tiiere* 
upon moved for and obtained, held 
to be equivalent to a decree in 
absence, and therefore falling under 
the second section of 16 and 17 
Vict., cap. 80, 71. 
Held, in such circumstances, that a 
reolaiming petition was irregular 
and incompetent, and refused, as 
contrary to the spirit of the 19th 
section of 16 and 17 Vict., cap. 
80. Beoommended that, in similar 
ciicnmrtanfeii^ the expeoaef ahoold 



be ascertained and decerned for in 
the Interlocutor giving decree, Tl. 
A defender entered appearance in ao 
action, and condescendence and 
defences were ordered. The pw- 
suer failed to lodge his condeioae- 
dence, but thereafter made a refe- 
rence to the defender's oath. On 
his failure to appear and depone, 
decree was given, and this held to 
be a decree in foro, and not as in 
absence, 142. 
Defective Machinery— Damages— Gar- 
tain machinery employed about a 
quarry having proved defective ami 
given way, whereby a workman wm 
killed, circumstances in which ths 
master held responsible, and dama^ 
of £100 awarM to the workman'i 
widow, 98. 
Disposition — Ex faeie absolute— The 
holder of a deed, ex f(Mcie aheolnte, bot 
in security only, not liable to a tradai- 
man for work done on the heritabls 
subjects, on the exclusive employmeat 
of those who had the radical right in 
the subjects, 102. 
Delegation — ^A farm manager harisg 
made purdiases on behalf of his em- 
ployer, for which he granted his own 
acceptance.— Held tlubt the empbys 
was liable for the account, and wmd 
to retire the bill, 187. 
Diligence — Warrant of Bequestrntkn 
was granted on an ex parte petition. 
This coming to the knowledge of the 
respondents before it was carried into 
execution, they presented a petition 
for interdict. Circumstances in wiuck 
interdict granted, 139. 
Diasotutioa. See Company, 157. 

Expenses— An application to interdict 
the paUication of certain letters in a 
difierent county from that in which 
the application was made^ disnusBed 
from want of jurisdiction, bot ex- 
penses refused to either party, 86. 

"Executorial"— A clause in aeontrut 
in these terms: '< To be done to the 
engineer's entire satis&Mtion, or Ast 
of any competent party appcnnted fay 
the proprietors to see the work carried 
out," and "should any dispute arise 
in connection with the wofk, or the 
true meaning and intent of this speci- 
fication, or we schedule, or pba, the 
same shall be referred to W. P., 
engineer, K., whose deouBon ahsll 
be final and lunding on the paitiei, 
and not subject to reirow." Held 
(1), that as no arbiter was nsmsd is 
the first part of the clause, there ivas 
no valid and Innding xefecenoe; and 
(2), that the second part of the daon 
was <<ezeeatocial of the ooatMct»" 
and not a referenoe of the eventosl 
claims of parties* Mne mde, A pn- 
liminary plsa, founded on tiiat titim, 
that there was an exiating referenoe^ 
repelled, 71. 

Executor— A widow was confinned 
executrix to her deceased hasbaod. 
On her death, one of her soas oor 
tinued her busineis^ and thereafter 
sold off the stock. None of the 
children made up any title to the 
mother. One of the ohsUrsa soed 
the son, who had carried on Ihe 
buanesB, for her l^tiii, ia theohft< 



nekarofftYitioiminixtuiiitter. Held 
tbit the action was irrelevaiit as 
laid, and sasie dismiised with ex- 
peoMB, 105. 

becotor^tiye^Exectiior qwMd non 
Szacsta — Jobn was oonfirmed exe- 
entordative to Hugh. John died. 
Juaes presented a petition to the 
Comminaiy to be appointed executor 
ai non exeatt^k to Hngfa. Held by 
the GommissaQ-Depnto, and aoqm- 
eioed in, that Hugh s personal estate 
haying Tested in John, it was in- 
competent to appoint James exe- 
cutor 9d non eaweuto as crayed. 111. 

Efidence—The defender in an action 
WIS cited and examined as a witness 
for the pursuer. He was not croes- 
ezamined by his own agent. At his 
ooojunet proof he was tendered as a 
witness for himself. Objected by 
the pQisnery that having been already 
•ddnced as a witness in the cause, it 
was incompetent to re-examine him. 
Objection repelled in respect of the 
practice of the Ck>urt~but see Wm, 
10th January, 1863, 124. 

MrmtaiMi. See Contract^ 165. 

PiHation-. 
A plea in defence that the dates of 
idleged connection were not set 
forth so as to bring these within 
the period of gestation repelled — 
obserred that the times, {daces, 
aad dates of connection are all 
impertment in a summons of filia- 
tion—that these are only a recital 
of evidence — and all that is need- 
ful is to aver that a child was 
bom of a certain date, and that 
the defender is the fiKther, 20. 
CiroumstanceB in which paternity 
held proved, 161. 
Fonign Seamen — ^A foreign seaman 
nied his master, who was also foreign, 
while in a British port, for wages, 
under the British Merchant Shipping 
Act Action dismisMd on the ground 
ttiat the Court had no jurisdiction, 40. 
Fonaof Affidavit. See Competition for 

Trusteeship, 81. 
Foreign Judgment— A judgment, in 
abeeuce, Was recovered in the Court 
of Queen's Bench in England against 
a film then snbject to the juris&tion 
of tiiat Court. One of the partners 
ame to Scotland; an action was 
nised against him there, not asking 
* decree conform, but for payment 
of the original debt, the for^gn jodg- 
meut being only referred to narraitivi. 
Held that the plea of re* jftdiccOa 
W^ed, and the defender aasoikied. 
Notice of an intended dissolntion of 
a company, by a retiring partner, 
was sent to a party with whom the 
oompuiy dealt, some days before the 
disBolution took place. In an action 
for goods ordeied, in name of the 
pyp eny, by the remaining partner, 
between the date of the notice and 
the publication of the dissolntion in 
tiie London Gazeite^heid that the 
wrtioe waa good notice to the party 
mUuBg, and defender MBoilded, 

^QSMNiL aMToIl,l84< 
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Goods in Comimmiagu See Hus- 
band, 27. 

Gaisette Notice. See Bankruptcy Act, 
sect. eSf 63. 

Goods— A commercial traveller gave 
in charge to the servants of a rail- 
way company a leather case contain- 
ing samples. It vras, in mistake, 
carried beyond the station to which 
the traveller was booked, and was 
not restored till after some days. In 
an action for the loss occasioned by 
tiie detention — ^Held that the case, 
not having contained personal lug- 
gage, the company was not liable, Si, 

General Balance. See Bill, 106. 

Guarantor. See Bill, 168. 

Husband. See Aliment. 

In an action for restitution of certain 
goods in communion, parted with 
by a husband on the death of his 
wife, after the pasang of the Move- 
able Intestacy Act, but in ignorance 
of the change in the law — held 
that though ignorance in feet ma^ 
found an action of wndidio indebUt, 
ignorance in law will not, and 
action dismissed, 27. 

A bank note for £20 was taken pos- 
session of bv the police for judicial 
purposes. Thesehavingbeenserved, 
a multiplepoinding was rused by 
the poGoe superintendent, to which 
he called three parties who claimed 
the note— namely, the original 
owner, and a husband and wife, 
who claimed it as given to the wife 
ob turpem canttam. The Sherifif- 
Substitute rejected the claim of the 
husband and wife, on the ground 
(1) that there was no evidence to 
prove the alleged cause fordonation; 
and (2) that the original owner of 
the note was so drunk that the note 
must be held as obtained from 
him fraudulently. On appeal, the 
Sheriff also rejected the daim of 
the husband and wife, and preferred 
the original owner, on the grounds 
(1) that tmrpis ecnua had been 
proved; (2) the husband knew and 
acquiesced, and having thus been 
guilty of lenoeimum, he could not 
maintain an action, or daim pay- 
ment or delivery of the fund %n 
medio, 66. 
Hypotheo— 

Household Furniture of Agricultural 
Tenant — Circumstances in which 
the household furniture of an agri- 
cultural tenant's dwelling-house, 
situated on his farm, held snbject 
to the landlord's hypothec for the 
rent of the ferm, and sequestration 
and ade authorised, 141. 

A corporation mill had lofto and 
nanaries attached to it, which were 
let out to the members for a certain 
rent. Wheat had been stored, but 
removed between terms, but no 
rent had been asked or paid on 
each parcel The landlords claimed 
a right of hypothec lor store-rent 
over other parcels of wheat; claim 
repelled.— A miller ground certain 
Quantities of wheat into fl.ovr, and 
delivered to tiie owner of the wheat, 
keeping an aooount for the mOliog. 
On the bankruptcy of tho owner of 
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the wheat, other paroeb were in 
possession of the miller, who, in a 
question with the trustee, claimed 
a lien on the grain in his possession 
for the former milling. Held, on a 
proof, that, from the course of deal- 
ing, there was a general lien for 
former work on any grain in their 
possession, and defence sustained, 
171. 
Heritable Security. See Cautioner, 143. 

Interdict — 

A landlord began to take down a 
tenement before having arranged 
with one of the tenanto. The 
tenant applied for and obtained 
interim interdict. The Substitute, 
on grounds of expediency, recalled 
the interdict, on the respondent's 
finding caution 'to indemnify the 
petitioner. On appeal, held that 
the petitioner, standing on her 
legal righto, was not bound to 
resort to a claim of damages only 
against the offending party, but was 
entltied to interdict, and interim 
interdict granted, 1. 

In a possessory action for interdicting 
a novum opuB on a property which 
had been used beyond seven years 
hi its former condition, notwith- 
standing the nature of the titie, 
int^dict granted as craved, until 
an action of declarator should be 
brought, 85. 

The respondents, without Judicial 
authority, put obstructions across 
a servitude road, but in virtue of 
an Act to Improve the Clyde and 
Harbour of Glasgow. The peti- 
tioners, as representing neighbour- 
ing proprietors, presented a peti- 
tion for interdict. After a proof, 
held that the respondents had 
failed to prove their exclusive right 
to the road, aud to interfere with 
ita use, while the petitioners had 
established tk prima facU case, en- 
titling them to its use, and interdict 
granted as craved, 129. 

A party, A., prepared a cough mix- 
ture firom a redpe of his own, but 
labelled and sold it as prepared 
from the recipe of a celebrated 
physician. Another party, B., 
prepared and sold a cough mixture 
under a similar name. A., alleg- 
ing that B.'s label was a colourable 
imitation of his, and used to the 
detriment of his prior right, pre- 
sented an application for interdict 
against B. Interdict refused, 184« 

See Diligence, ISO. 

See Expenses, 86. 

Indorsation. See Asdgnation, 189. 

Injury to Workman. See Defective 
Machinery, 98. 

Imperial Measure— Acta 5 Geo. IX., 
0. 74, and 5 and 6 WtlL lY., c. 68^ 
A quantity of potatoes was sold by 
the Scotch acre. In an action fbr 
payment, the contract hdd to have 
been illegal as contrary to statute^ 
and dismissed with expenses, 162. 

See Contract of Sale, 78. 
See Contract, 89. 

Inhibition. See Husband, 60. 

Imtanpy. See Bmikraptoy, 9, 
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Invenioii — ^The princiiMl tenant of an 
nrban subject let for one year, may 
snb-let it without the landlord's con- 
■ent. Urban subjecte proyiooaly med 
MB a manufactory were occupied by a 
sub-tenant as a dwelling-house. Held 
that this was not such an inversion 
of possession as to justify ejection, 30. 

Implement of Decree — ^Under a 8maU 
Debt decree, in absence, the defen- 
der's effects were poinded, and at 
same time valued, but no sale took 
place. The defender then obtained a 
sist. The pursuer appealed, and 
objected that the poinding was imple- 
ment of his decree, and no reponing 
could be granted. Held that poinding 
without a sale following is only im- 
plement in part, and which, under 
the Small Debt Acts, does not bar a 
reponing, and mt held competent, 58. 

Justice of Peace — Not necessary to 
specify in an affidayit that the attest- 
ing justice is only ex officio, 74. 

Jurisidiction. See Expenses, 86. 

Landlord. See Interdict, 1. 
A summons of removing was raised 
by M., as principal tenant, and the 
defenders were designed as sub- 
tenants under the pursuer. The 
pursuer's wife was pro tWtptso 
proprietor, and he acted as factor, 
with the knowledge of the majority 
of the owners, and it was faciortM 
nomine that he had let the com- 
pearing tenants their houses. One 
of the tenants had sub-set his house, 
and both parties were called as 
defenders. Held by the Sheriff- 
Substitute, and adhered to by the 
Sheriff, that he had good title to 
sue, and decree of removing pro- 
nounced, with expenses, 91. 
See Bankraptcy, 2. 
See Invernon, 30. 
See Hypothec, 141, 171. 
Lis aUH pendeni^KeU that a multiple- 
poinding raises the plea of lie tUihi 
pendens, 23. 
Limitation of Actions — Goods were 
ordered at two different times. An 
action for the first was nused in the 
Small Debt Courts and decree ob- 
tained. The debtor paid the contents 
of the decree. Another action was 
raised in the Ordinary Court for the 
second parcel of goods, to which it 
was pleaded that the Small Debt 
action was a bar to the second, under 
the second section of the Small Debt 
Act Held that the second action 
was incompetent. Dismissed with 

O0StB,61. 

LenoeinMm, See Husband, ^6. 
Lien. See Agent, 97. 
See Bankrupt, 116. 
Legitim. See Executor, 105. 

Master. See Collaborateur. 

Dettniction of the master's property 
a good ground of dismissal. But 
master cannot both daim the full 
value of the property destroyed 
and fctfeiture c^ the wages earned, 
19. 

A &nn servant refused to obey a 
lawftil order of his master, on the 
gr9an4 that ho wm mtiUed to » 
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whole day in otder to find new 
service, whereupon his master dis- 
missed him. In an action by the 
servant for wages, as being wrong- 
fully dismissed, held that though 
a servant is entitled to a reason- 
able time to attend feeing-markets, 
he is not entitled to stay at home 
part of the day, and refuse to obey 
the lawful orders of his master, 24. 
Twelve o'clock noon of the term-day 
when servant's engagement ceases, 
and he is bound to work imtil 
then, 32. 
A farm-servant asked and obtained 
leave to go to a feeing-market. 
Not having obtained a fee, he 
asked leave a second time. The 
master refused, but the servant 
intimated his intention 'to go, and 
went. On his return ho was dis- 
missed. In an action for Ids 
wages — ^held that the master was 
justified in dismissing him, 70. 
See Defective Machinery, 93. 
See Apprentice, 60. 
See Contract, 122. 
See Damages, 99, 146, 164. 
Mandate— Competition for trusteeship 
— conjunct and confident — biU stamp, 
21. 
Multiplepoinding. See Lis Alibi Pen- 

dbis, 23. 
Moveable Intestacy Act, 18th Vict., 
cap. 23 (1845). See Goods in Com- 
munion, 27. 
Merchant Shipping Act. See Foreign 

Seamen, 40. 
Mercantile Guarantee. See Agent, 

46. 
Medical Fees Disallowed. See Dis- 
counts for Advances, 59. 
Maritime. See ColUsion, 64. 
Minutes— Minutes held suffidently 
authenticated, although the preses 
had omitted to sign one page, the 
other three pages l^ng signed 75. 
Measures. Sob Contract, 89. 
Mercantile Law Amendment Act, 19 
and 20 Vict., c. 60, sec. 16. See 
Damage, 104. 
Marine Policy. See Assignation, 189. 

Ofier of Composition — ^Vote by married 
woman rejected — ^vote by a factor or 
comnussioiier' rejected — a daim and 
vote rejected from uncertainty, 18. 

Objections to Trustee. See &lls of 
JExchaoge^ 37. 

Onerosity. See Bill, 106. 

Obligation. See Bankrupt, 151. 

Oath, Constmction of— Circumstances 
in which oath held affirmative of the 
leference, 152. 

Principal — 
In the absence of express stipulation, 
held that where the terms of a 
bought note stated commission, 
the relation between the parties 
was that of agent and prind^paL 

A sum was paid for the cancella- 
tion of a transaction between a 
party and an agent— Held to be 
^tifl teiHi of the party, whether the 
agent accounted to his principal 
for the sum, 10. 
8eeAgent,46,48, 97, 172. 
ftoof of Ihist— A party in a cause 
WM mamined «a » witnsv. Held 



oompetont to ask him whsttMr a 
conveyance held by him from the 
owners of certain properties in re- 
spect of advances, was undentood 
to be a mere security, and that he 
was to be denude on payni«nt» 102. 
Proof. See Admissiott on Record, 17. 

See Bill. 106. See FiUation, 161. 
Public Bead— Property in wlasi— The 
solum of a pubUc road was entered 
upon, and a quantity of rock qosiried 
therefironL Held, in aooordaooe viUi 
Oalbreath v. ^naeir (House of Lordi, 
7 Shaw), that the iolwm of a pnblio 
road belongs to the adjoining pro|irift< 
tor, and that he was entitled to loe 
for payment of rock quarried therein 
wad carried away, 22. 
Parent. See Aliment, 34. See Child, 

78. 
Poor— 
A pauper was bom in the psriah of 
Shotts. Her parents left thtt 
parish two years afterwards, sod 
lived in the parish of New Monk- 
land, where they remained bx 
years. They then left, and went 
to reside in Old Monklaad, when 
they remained two years. Tbej 
returned to New Monklaad, sad 
remained for seven years; then left, 
and went to Cambusnethan, where 
they remiuned nine montiis. The 
pauper never acquired an indastxial 
settlement, from bodily infimutj. 
Having become chargeable to tlie 
parish of Cambusnethan, thst puiah 
Mused an action of relief csUiog (1) 
the parish of her father's Inrth, (2) 
her own, and (3) the pariah in which 
it was alleged the parents hid 
acquired an industrial rssideDoe. 
Held that tiie father baring lot 
by non- residence any indoetrial 
settiement he ever had, and the 
pauper having been incapable ol 
acquiring one, and never bsvisg 
been/ortt/amOMiled, that the psiifih 
of the £sther's birtii was liable in 
relief and in future aliment, 125. 
In an action at the instsaoe of ft 
parish whioh bad given relief to 
two paupers, against the psriih 
of birth, and the parish of a former 
settlement, the latter was fooad 
dissolved by an absence of isversl 
months, 178. 
See Child, 48. 
Poinding. See Implement of Peoree, 

68. 
Penonal Luggage. See Carrier, 84^96. 
Publication of Letters. SeeEipooMfl, 

Pachm ilUcitum. See Contract, 89. 

Pauper^A pauper child (Madcay) wy 
deserted by his parents. Thsirrea- 
denoe or settlement was unknown, 
and it was believed tiiat tiiey ««• 
natives of Irehmd. The paapsr wy 
bom in the parish of Falkirk, hnt 
had become chargeable to the psiiv 
of Dundee. On a reference sb to 
which parish was liaUe to m sin^ 
the pauper, the arbiter held that tba 
parish of birth was Uahls^ 166- 

Poor's BoU in Sheriff ConrtK-CSioani' 
stanoes under which an applknv 
was refused tiie beneat of thelWl 
Boll to Bua an aotioa at law, 6, 



FoMmny Jadgment. See Church- 
rnsn's Title to Benefioe, 120. 

FisdulSemtode. See Interdict, 120. 

Pencmal ObjectioDB repelled. See Bill 
Stamp, 146. 

Penanal Injury. See Damigee, 146. 

Freference. See Bankrupt^ 161. 

Polioe. See Damages, 164. 

PenaltieB. See Contract, 174. 

Benosal Objection — ^A candidate for 
the troBteeahip on a sequeetrated 
ertaia was member of a Town Coun- 
cil, and, as such, a member of a sta- 
tutory trust. With this trust the 
bankrupt had a contract, out of whicdi 
might possibly arise questions requir- 
ing to be settied by litigation. It 
vas objected that, as a member of the 
trust, he might have an adverse 
intereat to the body of the creditors, 
and was thus disqualified to be trustee 
on the bankrupts estate. Objection 
npelled, 159. 

Pioof— A churchman pursuing a sum- 
mary removing, but producing no 
title; allowed a proof, before answer, 
of seven years' possession of the land 
darned, 120. 

Qoafification. See Admission on Re- 
cord, 17. 

Bemovhig. See Bankruptcy, 2. 

SeeLondbrd, 91. 

BdefSDoy — 
A Bommons subsumed that A. or B. 
had stolen certain funds from the 
pursuer, but concluded for decree 
against A. only. Summons dis- 
misaed as irrelevant, 119. 
See filiation, 20. 

Seduction. See Bankrupt, 42. 

Beponing. See Decree in Foro, 71. 
See Implement of Decree, 58. 

fieehdnung Petition. See Decree, 71. 

Beferenoe. See Contract, 71. 

Bailway Clauses t)onsolidation Act 
(Scotland), 8 and 9 Vict., c. 33— 
Held that sec. 51, in wluch it is 
oiacted that "if, in the oourae of 
making the railway, the company 
abaU use or interfere with any road, 
tiiej shall from time to time make 
good all damage done by them to 
aoch road" does not apply beyond 
the limits to which the compulsory 
powers of the company extend, 82. 

Bailway Company. See Goods, 84. 

BaUway. See Carrier, 96. 

Betention. See Agent, 97. 

Befwenoe to Oath. See Decree in 
^wo, 142. 

^a Jwlioaia, See Company, 157. 

Servant. See Collaborateur, 7. 
See Master, 19, 24, 82, 70. 
See Defective Machinery, 03. 
See Contract, 122. 
See Damages, 99, 146, 164. 
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Survivance. See Destination, 9. 
Summons. See Filiation, 20. 

See Belevancy, 119. 
Sequestration — 
Minutes of meeting, if ex fade in- 
accurate, may be corrected by 
parole evidence. 
Personal objections sustained — A 
competitor for the office of trustee, 
who has an apparent majority of 
votes, and lodges no note of objec- 
tions, is not thereby excluded 
from the competition, although he 
cannot object, to his opponent's 
votes. Oaths insuffidentiy vouched, 
rejected, 38. 
Specification of Subjects — In a peti- 
tion for sequestration, the peti- 
tioners averred that they repre- 
sented a bondholder in possession, 
but did not set forth under what 
titie they were connected with 
him. Held, there was no sufficient 
titie set forth. 

In a petition for sequestration, 
the subjects were described as 
"certain heritable subjects," etc. 
Held that this was too vague, and 
petition dismissed, with expenses, 
85. 
Seamen. See Foreign Seamen, 40. 
Slander. See Damages, 51. 
Small Debt Statutes. See Implement 
of Decree, 58. 
See Limitation of Actions, 61. 
See Appeal, 87. 
Specification. See Contract, 72. 
Suspension of Decree in Cessio. See 

Cessio, 29. 
Sub-Tenant. See Inversion, 30. 
Servitude. See Interdict, 35. 
Scots Measurement. See Contract of 

Sole, 78, 89, 162. 
Security. See Disposition, 102. 

See Bill, 106. 
Sale. See Contract, 116, 165. 
Summary Removing. See Church- 
man's Titie to Benefice, 120. 
Summary Action — Surface Damages. 

See Contract, 127. 
Settiement. See Poor, 126. Pauper, 

178. 
Suspennon — Competency of second re- 
gistration of a protested bill, and 
consecutive charges thereon, 169. 
Special and General Lien. See Hy- 
pothec, 171. 

Stamp— A document in the following 
terms: — " I acknowledge that D. R. 
was indebted to you in the sum of 
£30, and I hereby become bound for 
payment of the said sum when you 
shall demand the same" — Held to 
be a bond and not a bill, and so 
stampable, 180. 

Toll Dues — ^The rule for exacting over- 
weight, 28. 
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Toll, 184. 

Trespass by Cattie— Act 1686, o. 11, 

See Damages, 45, 46. 
Truck Act. See Discoonta for Ad* 

vances, 58. 

ntie to Sue. See Sequestration, 85. 
A joint disponee raised an action in 
hia own name against the disponer 
of heritable subjects for alleged 
rents for their occupation. Held 
that he had no title to sue in- 
dividually, and action dismissed, 
143. 
See Public Road, 22. 
Tenant. See Landlord, 1, 91. See 
Bankruptcy, 2. See Inversion, 80. 
See Hypothec, 141, 171. 
Tadt relocaiion. See Contract, 122. 
Titie. See Interdict, 129. 
Trade Mark. See Interdict, 134. 
Table of Fees.' See Conveyancing, 148. 
Triennial Prescription. See Oath, Con- 
struction of, 152. 

Trustee. See Personal Objection, 159. 

Trust— Proof of. See Proof of Trusty 
102. 

Transference — ^The defender in an 
action died within three months after 
the last Interlocutor.— Held (1) that 
the action of transference against his 
representatives was rightiy brought 
in the Court where the original 
action depended, although one of the 
trustees was beyond the Sheriff's 
jurisdiction; and (2) that the original 
action did not stand dismissed though 
six months had elapsed since the 
date of the last Interlocutor from the 
date of the action of wakening, the 
defender having died within three 
months after the date of the last 
Interlocutor, 183. 

Unvouched Claim. See Bankruptcy 

Act. sect. 68, 63. 
Unappropriated Credits. See Bills, 

106. 

Vesting. See Destination, 9. 

Voucher — A bill endorsed to a bank, 
and alleged to have been borrowed 
for the purpose of voting by the 
drawer. Objection repelled, as no 
proof was oftered of the borrowing. 
Claims founded on cash advances, 
but without vouchers, rejected, 74. 

VitiouB Intromission. See Executor, 
105. 

Wife. See Goods in Communion, 27. 
See Aliment, 50, 73, 124. See 

Husband, 66. 
Wages. See Foreign Seaman, 40. 
What is Implement of Decree? See 

Appear, 87. 
Weights. See Contract, 89. 
Wakening. See Transference,' 183^i 
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mder the penalty of £50 Scota.*' " This obligement/' as Mr 
Boss remarks, "was the foreranner both of our oommon 
bond and of our inland bill." A little amplification of its 
terms woald make it into the ordinary personal bond in use 
at the present day, and the deletion of a few unnecessary 
eoqpiessions, and of the unimportant penal clause, would 
ndoce it to such a form that it would differ from a promissory 
note only in the use of the word " bind" instead of "promise." 
The original ticket having been a bond, we must be prepared 
to admit this difference to be essential, unless we are prepared 
to nj that a promissory note is just a personal bond expressed 
m ibiort language. 

There is one case, that of Miller ▼. Farquliarson (4th 
Dwember, 1834, 13 S.) 117), in which the difference betweeu 
"oblige" and "promise" formed the ground on which the 
dedaon was rested by one of the Judges, and now forms the 
oolj ground on which the decision can be supported consist- 
ently with other and subsequent decisions. The document in 
that case was in these terms: — " We hereby acknowledge to 
have received from Margaret Miller £80, for which we pay 
her interest at the rate of 5 per cent, per annum, and we 
oblige ourselves to repay the principal at any time on getting 
Rx months' notice." This document was held by the Lord 
Ordmary (Corehonse) to be a promissory note. In the Inner 
Hoose his decision was reversed, and it was held to be of the 
nature of a bond. The case is very shortly reported, and, as 
reported, the Judges appear to have proceeded each upon a 
different ground. The only ground, however, upon which the 
decision can now be maintained is that stated by Lord 
Mackenzie, who rested his opinion upon the distinction 
between the word "oblige," and the word "promise." The 
gioaod upon which the Lord President proceeded (that the 
document reqired a premonition of six months before pay- 
ment) was not sound. In Clayton v. Oosling, 1826, 5 B. and 
C, 360; 4 L. I. (O. S.), TSL B. 176 (which was not quoted), a 
docmnent, where there was a twelve months' premonition, 
vas held to be a promissory note. Chief Justice Abbot 
remarking that the time of payment was not contingent in 
titt strict sense of the expression, as the note was payable at 
a time which it mast be supposed would arrive. And again 
inasubseqtfent case, that of Walker v. MoberU (1842, 1 G. 
and M., 590), a document pronusing to pay on six mouths' 
ootice was held by Justice Cresswell, at Nisi Prius, to be a 
proniflsory note. These are English decisions, but they are 
authoritative in this question in Scotland, and are, it humbly 
appears to the Sheriff-Substitute, more consistent with 
principle than the dictum of the Lord President, for the 
nqoirement of a premonition of six or twelve months before 
payment difiers in no way from the very oommon stipulation 
to pay at sixty or ninety days after sight. The ground on 
which Lord Balgray rested his judgment in the case of Miller 
y. Parqvharton is hardly satisfactory, as it is hardly safe to 
f^ the distinction between promissory notes and personal 
bonds upon any idea of what might be the intention of the 
jartiM to the obligati(»i. It may be remarked, however, 
^t if this were a safe ground of judgment, it would be 
deduve in the present case, as the parties to it — as may 
€auly be gathered from the document itself— had no intention 
of making: it a promissory note in the ordinary sense of the 
^ntd, Xf the parties had any intention whatever beyond that 
«i making a security of some sort or other, it would appear 
tt if their intention had been to make a bond of corroborcUion 
m the grantee's favour of a debt due by the grantor's 
ather. 

There are other cases which, though not directly in point, 
www considerable light on the present question. In the 
««e of Tkomwi v. mieUon (Ist March, 1830, 9 S., 520), it 
J'Mheld that the use of the words "undertake to pay," 
J*«w of "promise to pay," was sufficient to distinguish the 
Jocnnient firom the class of promissory notes, and to make it 
oeiong to the daas either of guarantees or personal bonds. 
JM circumstance that the undertaking there was to pay the 
ft fe -f 1* ^^^"^ P*'*^ ^"^ ^^* material, because it is settled 
«Jt If language proper to a bill or note be used in the obli- 
P^y part of the document, it is immaterial that the docu- 
««at show ex fade that the consideration for the obligation 
iSti^^®^* of a third^ party {Poplewell v. WiUon, K. B., 

785? S*'^*^ ^^ Martin V. Braak (25th June, 1833, 11 S., 
w^aS?^ ^ decision may be more safely rested on the 
•"^""M WX thQ obligatioQ WM alterttatiYe, m judgment of 



the Lord Justice Clerk, in which the other Judges conourred^ 
is of importance to the present case. The obligation in that 
case was in these terms: — "I hereby acknowledge that I 
have received from you the sum of £27 10s 6d sterling, 
which 1 oblige myself to pay you at Whitsunday first, or 
grant you my bill with interest." In holding that this was 
not a promissory note, the Lord Justice Clerk said, that " It 
was just a personal bond of a short date, with an alternative 
obligation to gprant a bill." This expression shows clearly 
that even had there been no alternative obligation in that 
case, the Court would have held that the use of the word 
"oblige," instead of the word "promise," was of itself suffi- 
cient to distinguish the document from a promissory note. 

To the weight of these cases falls to be added the value of the 
important piece of negative evidence, that neither in the Scotch 
nor English books is there (it is believed) any case in which 
a document containing the expression "bind" or "oblige" has 
been found to be a promissory note. It will be found that 
in all the cases in which documents have been rejected for 
want of a promissory note stamp, the expressions used have 
been either the expression, "I promise to pay" itself, or other 
expressions equivalent to it. Thus in the case of M*Intosh v. 
Stewart (13th May, 1889, 8 S., 739), the expression used was 
simply, "I promise to pay," leaving, of course, no doubt as to 
the liability of the document to stamp duty. In other cases, 
such as those oiAleaxmder (26th February, 1830, 8 S., 602), 
Pirrie v. Smith (28th February, 1833, 11 S., 479), Madden v. 
M'Ewan (17th January, 1838, 16 S., 331), Milne v. Donald- 
son (1852, 14 Bunlop, 849), and Wheatley v. Williams (1836, 
1 M. and W., 533), the expressions used were, "I shall pay" 
or "I will pay," either of them being directly equivalent to 
the expression, "I promise to pay." In other cases forms 
grammatically equivalent to the use of the ordinary future 
tense have been used. Thus in Scott v. ScoU (1847, 9 Dunlop, 
1347), the expression used was, "I am to pay," the indicative 
with the infinitive being used, according to a common idiom, 
in place of the future. In the case of Walker v. Moberta 
(already quoted), the expression used was the same, tlie words 
"I am" being understood. In other English cases, such as 
Brooks V. BUciM (1836, 6 L. J. Ex., 6), and in Waithmen v. 
£lsee (1843, 1 C. and K., 35), the expression used is the same, 
except that the passive voice is used instead of the active. In 
other cases, of which M*OubbinY. Stephen (1856, 18 D., 1224), 
is an example, the participle "payable" is used instead of the 
future or infinitive. Further research might accumulate more 
examples of the same kind. The result, however, would still 
be found to be the same — ^namely, that in all promissory notes 
the expression used is either "I promise to pay," or the equiv- 
alent expression, "I shall pay," or other forms grammatically 
the same as the latter, and that there is no case of a document 
b^ng held to be a promissory note where the legal de preaenti 
obligation (always understood) is embodied in express language. 
The Sheriff-Substitute has arrived at the opinion that where 
that obligation is expressly embodied, the document is a per- 
sonal bond. If the Sheriff-Substitute is correct as to this, tbe 
distinction between promissory notes and personal bonds is 
certainly very unsubstantial, and it were somewhat to be 
wished that the Stamp Acts and the provisions of the common 
law had not left such important consequences to depend 
upon it. 

The Sheriff-Substitute having arrived at the opinion that 
the document libelled in this action does not require a promis* 
sory note stamp, desires to have certain disputed matters of 
fact cleared up before deciding any other of the law points 
involved in the case. The first of these is — ^Whether the docu- 
ments libelled is holograph of the defender? On this question 
proof |?ro ut dejure will be admissible. The next question is 
— Whether the pursuer (as alleged in the first article of the 
condescendence) advanced to the defender's father the sum of 
£30? This question does not arise unless the first question b« 
answered in the negative, but it will be convenient to take all 
the proof at one stage. On this question it is necessary to 
add that the proof wiH be limited to writ or oath. 

The statement in the defence, on which the defender's 
third plea is founded, namely, that the document libelled was 
obtained from the defender by false representations, is onk 
which cannot be discussed in the Sheriff Court. If it is to 
have any force, it must be made the subject of an issue to b« 
laid before a jury in the Supreme Court. 

The defender's fourth plea includes a plea of compensation. 
The Shenff-Subititut« does not think tl^at it will be proper ta 
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mitertain this plM in this action. The debt sued for is liquid, 
its amount being fixed by the alleged writ, or, failing that, bj 
the oath of the defender, and, in answer to an action for a 
spedfic sum, it would be extremely inoonTenient to be forced 
io enter upon a general action of accounting such as the 
defender wkhes. The proper course for the defender to take, 
is to raise an action of count and reckoning against the 
pursuer for the alleged intromissions, and in repelling the 
plea of compensation, the Sheriff-Substitute has reserred the 
right to do this. 

This Interlocutor was appealed, and, after a hearing, 
the Sheriff adhered, with the following 

Note. — ^The only question as to which the Sheriff has 
found difficulty is raised by the defender's second plea in law; 
by which the defender pleads that the document libelled is 
trnly a bill or promissory note, and being unstamped cannot 
receive effect. If this pdea be well founded, the action must 
be dismissed, so far as laid on the document referred to, 
because if that document requires a stamp, as of the nature 
of a promissory note, the defect cannot now be remedied. 
The Sheriff concurs with the Sheriff-Substitnte in holding 
that the document is not of that nature. 

In taking either Yiew of the question raised by this plea, 
there are difficulties to be encountered arising from the 
drcnmstance that the boundaries or distinctions between a 
promissory note and a personal bond are neither very well 
defined, nor capable of being definitely expressed. If it be 
said that the writing in question is a promissoiy note, the 
difficulty arises that it seems impossible to distinguish it from 
a bond, and extremely difficult, if not impossible, to give 
any good reason against holding that, if impressed with a 
bond stamp, it must receive effect. On the other hand, if it 
be said that the writing is not a promissory note, it is plain 
that the distinction between this writing, and many others 
which have been held to be promissory notes is, as explained 
by the Sheriff-Substitute, one of a very slight nature, and a 
distinction in expression or form only, but not in substance. 

In this position the Sheriff has come to the conclusion that 
the writing is not to be held to be a promissory note. (1) 
Because it is expressed in terms of direct obligation, such as 
are used in a personal bond; and, (2), because the result of 
an examination of the cases here and in England confirms 
what the Sheriff-Substitute has stated, namely, that in no case 
in which the term "oblige" or '*bind" (terms usual in a 
bond) has been used has the writing been yet held to be a bill 
or promissory note. The Sheriff is not disposed to extend the 
rule by which such writings are included in the dass of bills 
or promissory notes, looking to the serious consequence which 
follows, any farther than the decided cases have gone. He 
thinks that the document, if impressed with a bond stamp, 
will be entitled to receive effect as an obligation. 

The defender having denied that the document in question 
is his holograph writ, it lies with the pursuer to instruct her 
averment on that subject {Church of £/igland Assurance Co, 
T. Wink, 12th February, 1857, 19 D., 414), and if she shaU 
sucoeed in the proof allowed on that subject, it will be neces- 
sary that the document be stamped before it can receive effect 
as the ground of a deoreoi should the defender still maintain 
his defence. 

On the other matters disposed of by the Interlocutor, the 
Sheriff concurs with the Sheriff- Substitute in the views 
expressed by him. 

Act. E. Falcoser. Alt. J. Scott. 



in the judgment of the Sheriff, which was in these 
terms: — 

The defender is a natural son. His father, who ia 
unable to maintain himself, has been supported for Boroe 
time by the pursuer as inspector of a parochial board. 
The pursuer sues for repayment of the adyanoes mads 
by the Board ibr the purpose of supporting the defender's 
father. 

The ground of the pursuor^s demand is the allegation 
that a natural son, when able, is bound to aliment his 
father when in want I do not think the law recognises 
any such obligation. The relation between a natural 
father and his son is not recognised in law, except when 
it is necessary to do so in order to provide sustenance 
for the son, and (so far at least as I am aware) there 
is no instance of its having been recognised for the 
benefit of the father. 

The defender must be assoilzied from the condnaioni 
of the action, with expenses. 



4th Novexbeb, 1863. 
SHERIFF COURT, KINCARDINE-STONEHAVEN. 

(Mb Shebiff Wilson.) 



Ballaktyme v. Cricutox. 

Aliment— Parent and Child — Natural children. — A 
natural son is not hound to aliment his father. 

This was an action brought in the Small Debt Court. 
The point decidedi and the faots, sufficiently appear 
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0th NoVEltBBB, 1863. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Db Babclat.) 

I John Grakt v. Johk M^Rostie. 

, Agent and client— Taxation of account. — AgenCs fees for 
j drawing a claim of preference hy a farm-servant^ in a 
process of sequestration of the master^s effects^ aUowed 
I as an original paper. 

I In a process of sequestration by a landlord against a 
rural tenant, a farm-aenrant lodged a claim of prefer- 
ence. This was resisted, but the claim was sncoesafoli 
and the claimant was found entitled to costs. His agent 
charged the claim as an original paper, but the auditor 
taxed it as a second pleading. On an appeal, the 
Sheriif-Substitute, by the annexed Interlocutor, sne- 
tained the oljection, and allowed the charge as for an 
original paper. The judgment was acquiesced in. 

Having heard parties* procurators on the note of ohjectioBi 
for the compe&rers, and made avizandum therewith, sostsiai 
the objection, and adds the sum forming the grounds pf 
objectioQ to the taxed amount of the oompearers expenses: 
Decerns against the pursuer at the instance of the compearer 
for five pounds nineteen shillings of expenses; but in rsspeet 
of the contrary practice hitherto, and the difficulty attending 
the point now for the first time raised, Finds no expenses dot 
connected with this discussion. 

Notb. — The chief argument on the other aide is one of 
hardship. In a recent case there was no less than sev^ 
separate claims for servants, and on the same principle esch 
claim must bo allowed on the high rate of an original paper, 
and that although (as was the fact) the papers were drawn bj 
one and the same agent. The same rule must apply to 
claims in multlplepoiadings and bindings, and to oompssr 
ances of third parties for their Interests. 

But the plea of hardship must ever yield to that of prindpl* 
and rule. The words of the first section of the table are veiy 
broad — "Drawing summons, petition^ or other writing hj 
which any process or application is first brought before tltf 
Court, whatever be the length thereof.*' This fee indodo 
receiving instructions from the client, which at one time 
formed a separate item of charge in the table. The charge 
is made comparatively high, and is independent of length of 
the paper. But where a more minute specification of tsds 
beoomes necessary a greatly lower fee is allowed for a ooa* 
desoondenoe thereof made dependent on length. 
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The natonl inference from this appears to be that the 
framer of the table desired to enoonrage a fall inquixy at the 
oBtset, and such a condenBcd statement thereof as might 
ensure a closure of the record on a general denial, which is 
^ encouraged by the table. 

The issue between the landlord and the servant is teparaie 
from that between the landlord and his tenant, though en- 
grossed on the parent stock. In point of fact the claim (in 
the words of the table) first hrings the parties before the Court. 
Suppose that the fond had been paid over to the landlord, and 
was no longer within the power of the Court, a separate 
nunmons would have been necessary to bring the 'daim into 
Coori, and in that case no doubt could exist that the summons 
ooold be charged and allowed as an original paper. The 
priDciple is the same, and the landlord has the advantage of 
nfiDg the oflScers' fees for the execution of the writ. 

Act, SntBLE, Alt. White. 



12th Noyeubeb, 1863. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Shibiffb Gobdon and Babclat.) 

John Dbwar v. Mrs Janet Buchanan, or 
M*Gruthak, etc. 

Wakening — ^Transference. — The defender in an action 
died within three months after the last Interlocutor, 
Held (1) that the action of transference against his re- 
presentatives teas rightly brought in the Court where the 
original action depended^ although one of the trustees 
was beyond the Sheriff's jurisdiction; and (2) that the 
original action did not stand dismissed though six 
months had elapsed since the date of the last Interlocutor 
from the date of the action of wakening^ the defender 
iavinff died within three months after the date of the 
last Interlocutor, 

AiTER an original action had &llen by the death of the 
defender, an action of wakening and transference was 
brought against the trustees of the original defender. 
In defence it was pled, let, One of the trustees being 
readent out of the county, the action was incompetent 
in the Sherifif Court; and, 2d, That the original action 
bad perished by the lapse of the six months, and could 
not be revived. These pleas were repelled by the 
annexed Interlocutors : — 

Having advised the process, with the joint minute for the 
Ittties, holds the same as the closed record on the prelimi- 
nary defences, and in respect of the matters of fact thernn 
admitted. Finds the action of transference competently 
broDght in this Court: and Finds that it being admitted the 
original defender died within three months after the last 
Interlocutor in the first action, the same ceased to be a 
depending action, and the provision in the Sheriff Court 
action, founded on in defence, did not apply, and the action, 
tlierefore, did not, and could not, lapse, but fell to be dealt 
^th according to the previously-existing law and practice: 
Therefore repels both preliminary pleas, and the repre- 
Kntation not being denied, decerns wakening and transfer- 
<!nce, and renews the Interlocutor last pronounced in the 
original action. 

KoTE. — ^There can exist no doubt as to the expediency of 
oontmning aa action in the Court where originally brought, 
I and the case of Black, 18th December, 1827, fully supports 
^ expediency. Where a different rule has been adopted, 
Ud an action brought in the Supreme Court, such procedure 
^ been surrounded with difficultieB. It is not easy to per- 
pBLVe how that Court can waken and transfer an action which 
u no< before them^ and the original action cannot well be 
brought up until an action is competently in Court with 
*hich it has contingency. See the case, 7th December, 1852, 
(^rw^rt V. Dundee and Arbroath Railway Company, 25 
^vrittj 132. 



The second objection raises a question of some nioeiy. 
Under the former state of the law, an action was held to 
continue in existence for forty years. If not moved in 
wiUun year and day, it was held as asleep; but could be 
roused from its slumber either by consent of parties, or by a 
summons of wakening, often united, as in the present case, 
with transference against the representatives of a defunct 
defender. The Sheriff Court Act, in its fifteenth section, 
introduced an excessively stringent provision, the penalty in 
which being so severe it is feared will often defeat its pur- 
pose. If no step is taken in a depending process within three 
months, the action does not, as formerly, fall asleep, bnt 
becomes actually dead — standing " as dindisstd.** But it is 
made competent within other three months on very special 
conditions (seldom observed) to have it wakened, or more 
properly revived or brought to life again. But after six 
months it is beyond the power of resuscitation. The pursuer 
founds on the exception at the end of the section to avoid the 
application of the specialty. But the defenders in the trans* 
ferenoe argue that this saving clause is ex parte, and limited 
to some one coming for the first time in the room of a 
pursver, and has no place where it is a defender who dies. 
The words "right nnder the action" in one view, seem 
certainly more applicable to a pwrsutr than a defender. But 
the latter has a right of defence under the action, and there 
may exist valuable evidence which might be for ever lost to 
him by the action perishing. It will be observed that the 
words are not right to, but ** under** the action. Neither is 
it confined to the deatii of a party. The marriage of a female 
party confers a right to the husband. So, too, a trustee of a 
bankrupt or an assignee, acquiring a right, appears to have 
the benefit of the clause of exemption. IJnder the last class 
the operation of the penalty may be easily avoided by the 
voluntary act of the party. 

The Sheriff-Substitute, therefore, is of opinion that on the 
death of either party the case ceases to be a depending suit, 
and until a party is sisted actively or passively in room of the 
deceased, it is impossible to take any steps so as to avoid the 
penalty of taciturnity, and therefore to punish, is to do so for 
no fault. It may be said that a defender dying, the pursuer 
should, within three or six months, find out his representa^ 
tives, and get the action transferred. But, in the first place, 
the necessary information to enable him so to do may not be 
easily obtained. The representatives may bo abroad, or 
unwilling to enter, and a charge to enter may become 
necessary. If it bo conceded that the death of a pursuer 
within the six months entitles his representatives to take op 
the case at any future period, justice demands that the death 
of a defender should entitle hia representatives to an equal 
privilege. It follows the pursuer should have the same 
immunity from the ))enalty in the event of the death of a 
defender. In short, the death of eiiJiei* party within the six 
months arrests the dependence, and the representatives of the 
deceased can take up the instance of defence, either volun- 
tarily, or be brought into the field adversely by the opposite 
party, nnder the law and practice existing prior to the Sheriff 
Court Act, and which is not expressly abrogated by the Sheriff 
Court Act. 

On an appeal, and after hearing parties* procurators, 
the Sheriff affirmed the above Interlocutor with the 
annexed 

NoTR. — The case of Blach supports the Interlocutor in 
regard to the objection of want of jurisdiction, and the Sheriff 
concurs with the Sheriff-Substitute as to the right to proceed 
with the action. 

Act. Grifpen. Alt. Blaib. 



17th Koybhbbb, 1663. 

SHERIFF COURT, LANARKSHIRE— LANARK, 

(Shebifp DrcE.) 

LoCKnART V. A2sNAN. 

Witness— Payment of— Agent and Client— Acts of 
Sederunt 17C6 and 1839.— -H«eW, that a procurator is 
personally Halle for payment of witnesses cited for 
tite defence, under the Acts of Sederunt 1765 and 1889. 
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This waa an action raised at the instance of William 
Lockbart, portioner, East Kemphlar, against William 
Annan, writer in Lanark. Mr Annan was procurator 
for Jolin Ballantyne, against whom a complaint Lad 
been brought by the procurator-fiscal for assault, and 
the pursuer had been cited as a witness in exculpation — 
he had also been cited as a witness and attended for the 
prosecution. The summons concluded for payment 
**of ten shillings and sixpence (lOs Gd) for attending 
the Sheriff Coujt at Lanark on 27th July last as a 
witness for the said John Ballantyne, in virtue of 
eitation to that effect senred on him on 25th July last 
in the action at the instance of Hugh Davidson, writer 
in Lanark, procurator-fiscal of Court for the public 
interest, against the said John Ballantyne.'* 

The defender denied resting-owing, and pled that he, 
as agent in a criminal prosecution, was not liable for 
payment of witnesses cited by him, in behalf of his client, 
to give evidence in exculpation; that the accused, for 
whose benefit the pursuer was cited as a witness, was 
alone liable for his allowance, if any was due; and that 
the action was inept, in respect that he waa not called 
as a party thereto, and, on the merits, that no allowance 
was due to a party in the pursuer's circumstances, as he 
had sustained no loss by his attendance, having been 
cited as a witness for the prosecution, by whom he would 
have been paid if entitled to an allowance. 

The pursuer contended that the procurator in any 
cause was liable in payment of witnesses, and quoted in 
support of his contention Barclay's MacGlashan, 3d 
edition, p. 242, and the authorities there mentioned, 
and the Act of Sederunt for the regulation of Sheriff 
Courts, 10th July, 1839, and particularly section 7-4 
thereof. He also founded upon the Act of Sederunt, 
1765, which regulates allowances made to witnesses. 

In answer, the defender maintained that the state- 
ment by Dr Barclay, and the provisions of the Act of 
Sederunt of 1839, referred to, applied only to civil 
causes; that the phraseology was quite inconsistent with 
its application to a criminal case; that Br Barclay's 
opinion presupposed that the Sheriff had fixed the 
amount of allowance due to the witness on a motion 
made at the time of taking the proof ; that this pre- 
liminary finding waa essential before a decerniture 
therefor could be given against a procurator; and that 
in respect no allowance was fixed then, the mode of 
enforcing the order against the procurator was not 
applicable to the present case, even supposing the Act 
of Sederunt applied to criminal causes; and also, that 
the Act of Sederunt of 1765 never did apply to Sheriff 
Courts, and though it did, it waa entirely superseded by 
that of 1839. 

Ko proof waa adduced of loss or outlay, and the 
defender contended that the office of witness being 
unimtis publicum^ no allowance waa due except for loss. 
Barclay* 8 MacGlaskan, p. 242. 

The Sheriff having appointed a special debate, and 
heard the pursuer's procurator and the defender for him- 
self, decerned, holding, Ist, That it was competent to sue 
the procurator alone, and that he was liable by section 
76 of Act 1839 ; that this Act applied to criminal as well 
as civil cases, in respect that the Act of Parliament, by 
virtue of which the Act of Sederunt was framed, applied 



to both classes, v. sect. 24 and 25 of 1 & 2 Vict., ca^ 
119, and that the Act of Soderunt, 1765, waa atiU in 
force. 

Authorities — Gordon, M. 16, 785; Meggat Sf Moy v. 
DovsgUu, 20th May, 1830; ^PDondld, 8th March, ia39. 

Act, Rough. AU. Defendzq. 



19th KovBarnxB, 1S63. 

SHERIFF SMALL DEBT COURT, GLASGOW. 

(Mr Sheriff Ssitb.) 

Allan Lawson, tacksman of Port-Glasgow Toll-bar, v. 
Andrew Mexzies, carriage hirer and funeral under- 
taker, Glasgow. 

Burial Grounds (Scotland) Act, 18 & 19 Vict., cap. ^ 
sec. 22— Toll— Funeral. — Two hired carriages^ dravn 
by two horses each, on their way to a funeral, uMch 
was to take place tJie following day, were charged toU, 
but this was refused. In an action for the toll dues-^ 
Ileld that, as there was no corpse with the carriages, 
they did not come under the exemption of the 22d section 
of IS and 19 Vict., sec. G8. 

On 7th September, 1863, the defender sent two carriage, 
drawn by two horses each, from Glasgow to Fort-Glas- 
gow, and passed through the pursuer's toll-bar on the 
same date. The carriages were to attend a funeral at 
Greenock on the following day, the 8th September. The 
d«fender*8 driver, when aaked for toll, claimed exemption 
on the ground that he waa going, to a funeral. Tbe 
pursuer, believing that the defender waa not entltlod to 
exemption, raiaed thia action for 2s of toll to try the 
question. Ita aolution depended on the meaning of the 
22d aection of 18 and 19 Vict., cap. 68, which ia in these 
terma: — " No funeral procession, or carriages in auch pro- 
oession, and no foot paasengcr ahall, while going to or 
returning from the place of interment on the oocaaion of 
any interment, be liable in any toll or pontage." 

The pursuer maintained that the two carriages formed 
at the time they passed through the toll-bar no part of a 
funeral procession, no corpse having been present; the 
funeral they were hired to attend was not to take place 
till the following day; and referred to the case of Zaio- 
son j* Son v. John Dunn, reported on 9th Nov., 1859, 
vol. ii. of Scottish Law Journal, p. 16. 

The defender argued that, as the carriages were specially 
employed to attend a funeral, and were on the way to 
discharge that duty, they were either a funeral proces- 
sion, or two carriages in a funeral procession going to the 
place of interment, within the meaning of the Burial 
Grounds Act, and so not liable in any toll. It was 
alleged that a case, not cited, had been decided in the 
Greenock Court exempting from toll carriages going to a 
funeral. 

The Sheriff, founding on Lawson's case, in which he 
had been consulted, held that there waa no exemption in 
this case, and gave decree. 

Act, Maxton. Al4, Davidbon. 
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